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daughter (being his Heir at Law) Fa ng wo Re- 
mainder to his own. right Heirs Male for ever, and Freced. in 
„ Heir ic Low, aw Chan. 56g. 
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Writings, 

mainder to his right Heirs Mule foe efer, = and dies 
9 s Son his next Heir Male; 
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: The Defendant demurred, for! tak by th Pldnct hep 
ſhewing, j ke 2 09 Poe Ret 29-95 Til 


* - Againſt the Demurrer it was c „ that it being the de⸗ 
clared Intention of the Teſtator, that his Grandaughter his Heit 
ſhould have an Eſtate for Life, it was the ſame, as if it had 
2 been ſaid by the Will, that the ſaid Heir at Law ſhould have 

but an Eſtate for Life ; and the Remainder being limited to the 
right Heirs Male of the Teſtator, pn ia” > 6m of the 
next Heir Male, or of ſuch Perſon, as at the Teſtator's Death, 
ſhould be next Heir Male of his Name; that agreeable thereto, 

Vol. II. B the 
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De Term. Paſche, 1722. 
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(a) 2 Vern. the Caſe of Brown and Barkham (a) had been determined by 
729. Lord Cowper*, where the Notion of Lord ( Coke, © That 
| _ in z he, who takes as Heir Male by Purchaſe, muſt be compleatly 
an. 44 « Heir, as well as Heir Male”, was denied; and the Caſe in 
G x Inſt. 1 Vent. 372. of Pybus and Mfrfad was cited, as alſo the Caſe 
24: b. there cited by Lord Hale; Where 4 Man having three Daugh- 
ters, and a deceaſed Brother's Son, by his Will gave 2000 J. to 
his Daughters, and deviſed his Land to his Heir Male, with a 
Condition, that the Naughters, who were his immediate Heirs, 
ſhould forfeit their Legacies, in caſe they ſhould give the Heir 
Male any Diſturbance as ty the Land; upon which it was re- : 
ſolved,” that the Deviſor taking Notice that the others'were his 
Heirs, the Limitation to his Brother's Son, by the Name of Heir 
Male, was a Name of Purchaſe, _ 
But Lord Hor rere x Plaintiff's Counſel, ſay- 
ing, that he would not ſuffer the Bar to diſpute what was the 
Foundation and Land-mark of the Law ; and tho' what was 
contended for, might be reaſonable, if it were to be then firſt 
Cesee Vol. I. adjudged, yet, whatever the Law was, provided it were (c) 
Goodright certain and known, it would be well for the Subject, tho in 
Wright; & ſome particular Inſtances it might ſeem unreaſonable ; that in 
poſt #ag- the Caſe of Ford and Lord Offulſion, the Remainder was limited 
fe verſus by the Will to the Heirs Male of Sir Edward Ford, and this 
Hau. | was determine to be void, at Triah at Bar, in eyery Court in 
+» Weſtminſter-Hall, and appeared to be ſo very plain a Caſe, that 3 
Ks in King's Bench, the Plaintiff's own Counſel would not ask 
1 865 — rcict. | +771 nit heli ow” 
: at 


erdict. 
the Words [Heirs Male} muſt be intended Heirs Male 
of the Body, and would never extend to an Heir Male of any 
Collateral Line; and it not being faid in the Will, Heir 
c his Body, or of his Name, the Grandaughter, who was his 
Heir at Law, might have an Heir Male, tho' not of his Name. 
A As to the Caſe of Brown and Barkbam, that was merely of 
a Truſt; eee Os is that of a legal Eſtate, where 
ide Rule of Law, that has ſo long prevailed, and been taken for | 
e omar anc rag as well as Heir Male. ; 
Beſi his differed the Caſe of Brown and Barkhom, 
the Remainder. being there limited to the Heirs Male of the 
Body of Sir Robert Barkham the Grandfather ; whereas here 
the Deviſe was to the Heirs Male, without ſaying, of any Body; 
wherefore allow the Demurrer. | 
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and not in reſpect e ee a bas 
3 20 a . TEC and made Pepe to inherit or take — 9 


« of 7 Reman ds, Tenements or Hereditaments, 

« and that dang he Lie of fc Perſon, or until he or 

„ ſhall conform, the next of ſuch Perſon's Kindred, which 

7 Proteſtant, {hall have and enjoy the fad Lands, Tene- 
ments and Hereditame ts, without accounting for the Profits 

ac thereof; 2 Caſe of any wilful Waſte committed u 

* the Prem the next Proteſtant Heir,” or by any 3D 
by his N or Authority, the faid Proteſtant Heir ſhall * 
Table to anſwer treble Damages to the Perſon diſabled, to 


. recovered by the Perſon the 
7 « Heir, his bis Been E * apc ale 


* Alſo, after the 1oth of April, 1700, vB 
et Perſon making Profeſſion of L. Poo! Religion, Fr 7 be a. 


« abled, andincapable. to purchaſe in his Name, or in the Name 
4 of any Perſon in Truſt for him, any Manors, Lands r Te. 


eee but all f Eſtates, 8 
of Terms or Intereſts ig en tgtts of Go, W I 


© Upon the * of theſe two Clauſes, A re 
ale of Roper and Ratcliffe, it was decreed be the Papiſt by 7 
Wy med by the two Chief 4 the 2 Fi 
r of the 10 and Py Juſtice Powel ; 
enud ponente; ) but that Decree was afterwards 
Houſe of Lords (0, and it was ene l 3 
557 (viz,) That a Papiſt ative Ta 5 955 cighteen and 1 , 
is WE FP * "be ner Cle! fe ; and that 
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that the E efbo of [P 
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Matter before it is done: However, it is now ſettled by the 
HFHouſe of Peers, that either a Deviſe or Settlement to a Perſon 
rofeſſing the Popiſh Religion, of above Eighteen Years and a 

Half is void, and the Perſon not capable of Taking; the Act 
intending utterly to diſable the Papiſt of that Age to take any 


new Acquiſitions, or what was not his ancient Inheritance. 
In the fame Caſe of Roper and Ratcliffe it was determined, 
that if Lands are deviſed to be ſold 5 . in ** 1 f * to 
pay Debts and Legacies, and to pay the Surplus to J. S. a Papiſt, 
75 S. is rendered an Kang by the latter Clauſe of this 3 aph 
take the Surplus, foraſmuch as it is a Profit ariſing out of Land, 
and ſuch Deviſee, by laying down the Money, may prevent the . 
Sale; and if ſuch Contrivances were to prevail, the Statute -* 
would fignify little or nothing; ſo tho this Surplus be made 
yable to a Perſon at a future Day, (viz.) at Twenty-one or 
iage, with a Deviſe over, if the firſt Deviſee ſhould die 
before Twenty-one, or Marriage. 5 
So if Land deſcend to a Raman Catholick above the Age of 
Eighteen and a Half; this being a Deſcent, is not within the 
latter, but is within the firſt Clauſe, and ſuch Papiſt ſhall not 
| be capable of Taking, until he doth conform; but he, by the 
4 Words of the Act, is diſabled to take in Reſpe& of himſelf 
== | only, and not in Reſpect of his Heir. | | 
| For further Particulars on this Statute, ſee the following Caſe, 6 


U 


n k 
- 


6 / Caſe 3. Hill verſus Filkin. 


— | arfrong A NNE Stepbenton a Papiſt, having a Grandaughter Frances, 


verſus Car- about Fourteen Years, and a Grandſon Fohr, about 
| 71 poſt. Twelve Years of Age, deviſed her Lands, (being about 70/. 
api 


= per Ann. in Lincolnſhire) and all her perſonal Eſtate, to three 

ohne? "Truſtees and their Heirs, (two of which were Papiſts) in Truſt to 
incapable of ſell, to pay her Debts and Legacies, and to pay the Surplus to her 
2 3 Grandaughter Frances, at her Age of Twenty-one or im. 


| vicd to. tim if fuch a ſhould be with the Conſent of the two Popiſh 
8 under that Truſtees ; and if the ſaid Grandaughter ſhould die before ſuch 
| Age, . Age of Twenty-one, or marry without Conſent, that then ſuch 
il 2 ſhould go, and be paid to the ſaid Teſtatrix's Grand- 
There was a Petition to the late Lord Copper for the edu- 
cating of this Grandaughter under Proteſtant Guardians, or at 

a Proteſtant School ; and upon an Order made by the Court, for 
her being ſent to a Proteſtant School, and the Perſon who had 

the Care of her going with her out of Court, and telling her, 

He hop'd ſhe would be in a little Time ſenfible of the Errors 
and Superſittions of the Popiſh Rekgion ; ſhe thereupon ſaid, I 
turn Heretick? I would ſooner be torn to Pieces by wild Horſes. 


And 


ü 
ZI 
| 
f 


e 
che Truſtees to execuite'a'D — ware — 


— and alſo at Ti f her —— 
2 e ha been married twice, u. "Once: it the Romiſh 
after th | 


conform'd, and turn'd Proteſtant * 


e 2 


a panes 
and or. ber Taking, it was Mate, des de AG; 'agin 
the Growth of Popery,: viz.) the Statute of 11 & 12 V 3. 


» te un 1 which the Queſtion was 
e 
— l rnd 

But, 2dly, It was faid the Act did not ; 


; 3dþ, That as this Sun puniſh th * 
2 | choſe 2785 1 Sas 


Fitz 
1 


if 
1 
4: 
my 
115 
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make theſe two Clauſes, which ſeemingly confound each other, 
agree, muſt be conſtrued to mean, that 9 Per- 
ſons g the Popiſh Religion, ſhould not be capable of 
Taking by Deſcent, Deviſe or Limitation, except ſuch Papiſts 
as ſhould be under Eighteen and a Half at the Time their Title 
accrued to them, and that theſe ſhould have an Opportunity of 
retrieving their Inheritance by conforming. Es oc: 
That an Act of Parliament was uſually conftrued-like a Will, 
according to the Intent; and therefore, if One by his Will de- 
viſes all his Lands whatſoever, to F. S. in Fee, and afterwards 
by the ſame Will deviſes Blackacre to F. N. in Fee; this Will 
may ſeem to be contradictory, by deviſing all to one, and yet a 
Part to another: However, ſuch n is thus 
reconciled, viz.) the Teſtator gives all but Blackacre to F. Ss. 
and diſpoſes of Blackacre to F. N. ee ee 
Or in the principal Caſe, the two Clauſes might be thus con- 
ſtrued, (viz.) All Papiſts under Eighteen and a Half at the 
Time of, Sc. and who ſhall conform, ſhall by that Means be 
re- intitled to their Eſtates; but ſuch Papiſts as are above that 
Age, and whoſe Converſion it may be to no ſe to expect, 
theſe are to be under a total Diſability: Which Conſtruction 
would free the 1 from that Imputation of Hardſhip it 
might otherwiſe ſeem to have incurred; and would, at the 
ſame Time, both puniſh the Papiſt, and incourage the Con- 
vert : ; 


Lord Chancellor : By the Words and Intent of the latter 
Clauſe, the Defendant, the Grandaughter - Frances, is diſabled 
to take by Purchaſe ; becauſe at the Time, viz. at the Death of 
the Teſtatrix, ſhe was a Perſon profeſſing the Popiſh Religion, 
And as to Taking by Deviſe, that is a Taking by Purchaſe, 
as was adjudged by the Lords in the Caſe of Roper and Ratcliffe, 
which muſt not now be diſputed. | | 
With Reſpect to the Objeftion, that the Words, Every 
« Papiſt, who ſhall not conform within fix Months after 
«« Eighteen, ſhall be diſabled to take by Deſcent, Deviſe, or 
« Limitation,” imply, that if the Papiſt does conform within 
that Age, ſuch Perſon ſhall be capable to take by Deſcent, De- 
viſe, or Limitation, that ſeems to be a Non ſequitur : An Affir- 
mative Clauſe may imply a Negative; but the ſaying, That a 
Papiſt, unleſs he does conform, ſhall not take by Deviſe, does 
— imply, that if he does conform, he ſhall take by 
» c | 


Deviſe, Sc. | 

[Ny. autem, If acts of Parliament are not to be conſtrued 
like Wills ? And if I deviſe that J. S. ſhall not have my Lands, 
unleſs he pays to ſuch a Perſon 100 J. ſurely, upon the paying 
of the 100/. he ſhall have my Lands. | 
. Now theſe two Clauſes are and reconcilable : The 
firſt regards old ſubſiſting Eſtates, in Reſpect to which, it lays 
a temporary Diſability on ſuch as would have taken them, re- 
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gur by Conformiy, "The The lav: Clank ils ay Par 
profefiing As: 
quiſitions by Purchaſe, and Dr 
by Deviſe, is 2 ſo all — 4 
viſe are thereby utterly diſabled, if they are Perſons profefling 
the Popiſh on, tho' under Eighteen and a. Half, and be- 
within the cer Clauſe where carat ay, no Words that 
ive them a Power of re ves by Conformity, the 
ban ng te ae ded by tx ler Cn, an 
not within the former. 

But if the Infants are (a) ſo 
the accruing of their Title (be it by Deviſe or Limitation) by 
Reaſon of the Tenderneſs of their Years, they are incapable, of 
unbracing any Religion, then they are aided by the firſt Clauſe, poſt. 
and not other wiſe. 

As if a Deviſe be to the Child. of a Roman: Catholick of the 
Age of one or two Years, — by Reaſon 1 


derneſs of his Age rte any 
but — 7 


eee b n > 4 
to conform before the Age of Eighteen and à Half; de be Fr. 
feits to the next Proteſtant Heir; but it a Diſability only 
within the firſt Clauſe, tis only until he hi conforms, and 
bars not his Heir. 

$0 as tothe Word [Lirnitation] in the firſt Clauſe : Tf in a Set- 
tlement of an Eſtate, the Land be limited to a why 
— Proteſtant Truſtees during his Li 

— —— — — Sy 

il Male, and fo to every other Son ſucceſſively : This 
Son ſhall take by Limitation becauſe it is to veſt in him, upon 
his Birth, Area er inſt be Gd toe = 
Perſon P or any but ſtill he 
— — in ies a ber e 
a Half, elſe he forfeits; but this Forfeiture only within 
the firſt Clauſe, it is but a Temporary Diſability, — only until 
he ſhall conform, without extending to bar his Heir. 

But in the principal Caſe, the Party, at the Time when the 
Eſtate was to veſt in her, was a Perſon eee 
Religion, e and 
ly diſabled to take any Thing by Purchaſe, and uently 
— Deviſe: That ſhe was a Perſon profeſſing the Popiſh | 
on is plain, firſt by her 'to be marred in the Popul 
Manner, in a Popiſh „and more p ly by her 
having ſaid, That ſooner than ſhe would be a Heretick, fre would 
be torn to Pieces by wild Horſes. 


'Tis very true, e 
nion; I mean, that of fixing the of Time when a 
"1 Perſon may be fad to (6G the Pot ; and in ſuch a 


Caſe, where any ppears, it is wh it 56 the Scale 
hovid Fil on the Totuat's ke Side, and in Favour of he Party who 


— 


— 


young, as that at the Time of s) See the 
of Car- 

teret verſus 

Carteret, 


— Borde 1 _— * 


a r CI. * 


— in the _—_ ab Loma 


{ to have been a Perſon prof 

hs Pop an yr jon; Ww this Fe ns to hare eden in et, 
the Death of the Teſtatrix; the Conſequence of which 

t the is diſabled by the ſecond Clauſe, and they who are di 


abled by the ſecond-Clanſe, were never intended to — Spec 


the firſf; they are for ever difibled, without & Pollbility 6 v6: 
trieving themſelves by any Conformity. 
Alſo it is my * that the firſt Chauſo in len to a 
Papift's taking by (which is in no Sort within the ſe- 


. cond Chuſe,) does — a thoſe who take by Deſcent, tho 


& 1 acerues, bo as to lay them under 4 temporary Diſabi- 


of Eighteen and à Half at the Time when 


li VIZ, until they conform. 

n as to equitable Circumſtanees Keasset be ayin Favour 
. ſeers-plkin, that ſhe, being the Elder 
of the two:Grandchildren, had given the greater Hopes of her 
being a Fapiſt, and, for that Reaſon, was Preferred to her Bro- 
tber, the Heir of che  Foſtatri,” — Was an 


him, abs was an Hardſhip upot an Heir, who is favoured in all ; 


a Hardſhip, that the Grandaughter ſhould loſe that Eſtate which 


was vet eas 6 Rewardfor being iſt, wir" ths 
18 5 t z if that be ſo. 22. 


| "Ti, for my Part, cannot but believe there „ 
vate Truſt lod in-the Truſtees, that the Grandſon ſhould have 


the Eſtate, if he were a Papiſt alſo ſome ſecret Terms, on this 
of the 2 that dhe ſhould en- 
her Religion, Er why ſo much Haſte to marry a Girl 
aten fifteen to one; who, having no Eſtate, could make no Settle- 
ment upon her ? Therefore let the Bill be amended, and both 
the Truſtees, u wha: ls gms: 
to theſe Matters, e 
And then 1 will have the Afſitance of the Jac $3; as Was 
done in the Cafe of Ratcliffe and Roper; for tho the Eſtate in 
be ſmall, yet (probably) it is 4 Contrivance of the Pa- 
to bring this Point to a Determination, which in ſome Af 
geen may Len vourable to n, and has not yet been fer- 


And as ( (1 prefume) ) this's intended to-be carried elſewhere, 
for that Reaſon, let it with all its Circumſtances; and in 
Wet. 2 Payerty, and this Suit may be 

ve 4ol. oh es out of 
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Pomeroy, ſeiſed in Fee of the Capital Meſſuage, Preced. in 
called Sandridge, and Lands in Devonſtire, did by Inden- Chap. 583. 
ture dated 29th May 1651. and by Fine, purſuant to his Marri- Term for 
age Articles, ſettle the Premiſſes in Queſtion to the Uſe of him- — Wi 
ſelf for Life, Remainder, as to Part, to his Wife for Life, for — 
her Jointure, Remainder, as to the whole, to the firſt, Sc, 1 Aeg z r 
Sons of the iage in Tail Male, Remainder to Truſtees for particular 
120 Years, for raiſing Portions for Daughters of the Marriage, Method of 
on Failure of Iſſue Male, Remainder to himſelf in Fee. 1 
* oO 1 

| ' Negmive; thatthey ſhall not be raiſed any other Way. 

The Truſt of the Term of 120 Years for ters Portions A Truſt- 
was, that the Truſtees ſhould raiſe and pay out of the Rents and Term to 
Profits of the Premiſſes, as well for one, two, or three raiſsPortons 
Lives, or for any Number of Years detetminable thercon, or 1gues and 
for 9 ears — at = — — 500 l. for Profits, as 
Daughters Portions, to aid to the only Daughter of the y 
Marriage, if but one, and to be divided amongſt them, if more — — 
than one. | 9 . or twenty» 
4 22 or rr one Years, 
A er ond or hes A . Len Ray pan e oy 
Portion, the Mortgage is void, when the Ponion might have been raiſed by the Profit 

14 27H 


| There was but one Child by the Marriage chat lived, and that 
was a Daughter, called Joan, who married Humphrey Gilbert, 
the Defendant Gilbert's Father; but the Portion was not paid 
on the Marriage, nor raiſed till after the Father's Deatn. 
Roger Pomeruy the Father, who had made this i 

tlement, and upon which he had reſerved the Fee tor himſelf? 


having no Son, and having a Nephew of his Name, (Hugh 


P ), L400 STC] #1 

"Byaladentures of. Lande and Reluaſhihtedizguh and'3oth of 
May 1706. ſettled the Reverſion in Fee, expectant on his own 
Death without Iſſue Male, and ſubje& to the Term of 120 
ou * —ͤů Years, Remainder: to his 

ephew Hugh Pomerey ife, Remainder” to his firſt, &r. 
Son in Tait Male, Remainder to John Gilbert, Son of his 
Daughter Joan, for Life, Remainder to his firft;:@c; Son it 
Tail Male, Remainder to himſclf in Fee; the Truſt of the ten 
Years Term was, that in caſe his Son- in-Law Giihert and his 
Wife would releaſe the 1 500 J. Portion ſecured by the v Years 
Term, then the Truſtees of the ten Vears Term ſhould raise 
15 3 L 3 15001. of it to be laid out in a Purchaſo of Landi 
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for the Benefit of the Son- i- Law and Daughter Joan, and 400 /. 
Reſidue of the 1900 J. to be paid to his Son-in-Lay himſelf. 
In Fuly 1708. Roger Pomeroy the Father died without Iſſue 
Male, leaving his Grandſon, the Defendant Jobn Gilbert, hit 
Exeeutor; but his Daughter Foar's Portion had not been yet 
paid, tho' ſhe had been long married. SO OP - | 
| Upon the Death of Roger Pomeroy the Father, his Nephew 
| Hugh entered, by Vertue of his Eſtate for Life given by the vo- 
luntary Settlement, ſubje& to the 120 Years Term for Daugh- 
ters Portions, but for four Years afterwards the Daughter's Por- 
tion was unpaid, and the ſaid Hugh Pomeroy all the while in 
oflefſion. OE OOO e 
In 1712. Application was made by the Family to the Plain- 
tis Father, to advance the 1 500 J. being the Daughter Foar's 
Portion, on the Aſſignment of the Truſt-Term for 120 Years, 
created for the raiſing thereof, who, being adviſed this was a 


good Title; being an abſolute Term, advanced the Money to the 


Defendant's own Father for his Mother's Portion. | 
Accordingly by Indenture the 8th May 1712. the Defendant's 


Father Humphrey Gilbert, and his Mother Joan; to whom the 


Portion was due, and who had taken Adminiſtration to the ſur- 
viving Truſtee of the 120 Years Term, and the Remainder- 


man Hugh Pomeroy the Nephew, join in aſſigning the 120 


Years Term, to the PlaintifPs Father Fonathan Foy. . _ : 
'  Ottober 1715, Hugh Pomeroy the Nephew, who had the 
Remainder for Life, ſubject to the 120 Years Term for raiſing 
Daughters Portions, died without Iſſue Male, having injo 61 
the Premiſſes from the Death of his Uncle Roger Pomeroy to his 
_ Death, and left Daniel Pomeroy his Executor, but left no 
ts. | | : | 
Upon the Death of Hugh Pomeroy the Nephew, the Defen- 
dant John Gilbert entered and took the Profits; and upon the 
Plaintiff the Mortgagee's bringing a Bill of Forecloſure, the 
— mu —— dy the Words of _ Truſt, the Porti- 
on cou ied by Mortgage, or any other Way, than by an- 
nual Profits or yr ? ET f N ” 


Objecdted for the Plaintiff, 1½, That here was an honeſt 


and the Term of 120 Years a ſubſiſting Term in 

Law; that the Defendants claimed under a voluntary Settle- 
ment: and the Power to raiſe the Portion being by Rents, Iſſues 
and Profits, the Word [Profits] when not expreſly called annual 
Profits had been _—_ underſtood to fignify any Profits that 
the Land would yield, either by Leafing, Selling or M ing. 
: That the Words [as well by Leafing; &c.] were only additi- 

onal, and not reſtrictive; and if the Portion were to be raiſed 


onl e e A Pe Seger par Rents un- 
| dl Leting; t to ſay, all the Profits ſhould be applied to the 
mainder-man r Life, would bo a great and undeſigned Hard- 

ſhip 


1 png of Hugh Pomeroy, who was the Re- 
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Hugh Pomeroy, dydefeacion bien: ef d helge Bane- 
rer . it would be to ſtarve the Tenant! for 
Life, 9 the Benefit of a remote Remainder- man, who 
was to have nothing, until after the Death of the Tenant fot 
Life without Iſſue 3 Which was a Conſtruction againſt all 
Rules of Equity. 

As if one were to deviſe Lands for the Payment of Debts, and 

afterwards to A. for Life, Remainder. to B. in Fee; here, 
tho' As Eſtate would be only after Nebts paid, yet ſhould 
he not bear the whole Burden of the Debts; in regard, this 
would entirely defeat the Deviſe as to him, which would be to 
deſtroy Part of the Will. | 

But — o it would be harder in, this Caſe, 
Roger. P 's chief Regard ſeemed to have been for bis Kinſ- 
man Hugh Pomeroy, who was both of his Name and Blood, 
and who might well be thought to have been named by him 
firſt in the M Will, with an Intention of preferring him to the 
Perſons to whom the ſubſequent Limitations were. made; and 
as this would be an Hardſhip on the Tenant for Lite, to pay it 
out of the Profits, ſo, on the other Hand, it would be prejudi- 
cial to the Da ter to receive that Portion by Driblets, which 
ought to be at" once, "Rd in a-Grols, Gum; on her 
Marriage 
_ 2dh, n that a Child claiming a, Portion, was 
favoured in Equity, even as much almoſt as a Creditor 3 nay, 
that here the Daughter was actually a Purchaſer of her Portion, 
it being in Conſideration of her Marriage, and the Mother's 
Portion; and therefore, if the Words would any ways bear it, 
the Court ſhould aſſiſt it with the moſt favourable Conſtruction ; 
conſequently, as the Word [Profits] would extend to a Mort- 
gage, it ſhould be taken in that Senſe; and the rather, where 
the next Limitation in the Settlement, to the Term for i 
the Portion, was a Remainder in Fee to the Heirs at ng 
Reger Pomeroy who made the Settlement ; and if on the Death 
of ary the Heir had entered and taken — 4 — 


„„ . 
eee. yl ' 
out of the Rents; Iſſues and Profits, as well — 
miſſes for one, two, or three Lives, or for — 
Years, determinable on one, two, or three Lives, or for twenty -. 
eee reſerving the ancient Rent; ſo that there 
e mu no Cor relative. 
"BI 8 | Y : Now "Ft 4 
07 ant ten. AL to 540 ich | | 
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able Time, be a proper Fund or Security for the raiſing of this 


The natural 
the Word 


Profits is an- 
nua Profits, 
tho' for Ne- 
ceſſity, in 


it has been 
conſtrued to 
extend to 
any Profits, 
that can be 
made by Sale 


or Mortgage. 


of and Profits, is by the 4 Profits; but, to prevent an Incon- 
ro 


Now the Words underſtood, might be, to raiſe the Portions 


by Rents and Profits, as well [as] by Leaſing,” and the Words 
[as well as by 3 being uſually inſerted in Caſes of Weſ 
tern Eſtates, where Fines are commonly raiſed by Leafing, the 
ſame might here have been uſed in majorem cautelam, to impow- 
er the Truſtees to make Leaſes, notwithſtanding that the general 
Word viz. [Profits] included that Power; and it was common 
to ſay, in thoſe Kind of Settlements, In Truſt to raiſe the Por- 
tion by Rents, Iſſues, and Profits, or by Sale, Leaſe or Mort- 

ge, tho all this had been before implied by the Word 
Profits]. | | 

75 It was repreſented as very hard for a Court of Equity 
to decree the Loſs of an honeſt Debt, in a Caſe where ſuch Debt 
would be ſafe at Law, and to put the Mortgagee to follow the 
Perſonal Aſſets of Hugh Pomeroy the Remainder-man, for the 
Payment of his Debts ; eſpecially when the Executor 'of Hugh, 
who was made a Party to the Suit, has denied Aﬀets ; and as to 
the ſubſequent Settlement, this could not alter or prejudice the 10 
former Security, made by the firſt Settlement for the Portion. 9 
Lord Chancellor : It will be very material to know the yearly 
Value of the Premiſſes charged with this Portion, in Order to 
ſee within what Time the Portion could be raiſed; tho' it ſeems 
as if the ſecond Settlement made by Roger Pomeroy, having 
created a Term of ten Years only of the Premiſſes for ſecuring 
19007. the Parties thought that the ſame would, in a reaſona- 


leſſer Portion of 1 500 J. 2 8 

I take it to be a Rule, that where a Truſt of a Term for 
raiſing Portions for = mags does direct a particular Method 
for raifing them, it implies a Negative, that they ſhall not be 
raiſed any other Way ; and when the Truſt of the Term, in the 
preſent Caſe, is to raiſe the Portion, by leaſing for one, two, 
or three Lives, or for any Term of Years, determinable upon 
one, two, or three Lives, or for twenty-one Years abſolutely, 
it ſhall not be raiſed, by any other Way; and it is conſiderable, 
that even by this Way, (viz. ) of Leafing, it could not be raiſed, 
but 1 upon which the old Rent was re- 


2 The natural Meaning of raiſing a Portion by Rents, Iſſues, 


yenience, the Word [Profits] has, in ſome (a) particular Inſtan- 
ces, been extended to any Profits, which the' Land will yield, 
either by Sale or Mortgage; but where there are ſubſequent 
Words . and reſtrain it, as by Leaſing, I have not 
heard of any Caſe, Which has ſaid, that any other Method ſhall 
be made Uſe of for the raiſing of it. | 

O vue de Caſe of Traffrd verſus es Vol. I. 
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. Term: Pyche, ZZ 


en 
—  _— ® 


It is as much che Intent of the Settlement, to 8 5 
NMlanner of raiſing this Portion to Leaſing, as to ſecure any Por- 


tion at all; and N it Fee fin Breach of 


Ang at the Tig of making this Sent, [Ei ns in 
165.) J do not think that the Word cd [Profits] was extended to 
. ae of. Land by, Sele or 


Pruſt, 40 raiſe it any 


r une ne of this Portion ; ( See for 
and Therefdre the — this Gale „when the (a) this in the 


Profits can raiſe it; and it carties no Intereſt; but when the Caſeof Eve- 
Sum of 1 500 J. is, or might have been raiſed by the Profits, he verſus 


then it becomes due, and the Land 3s diſcharged, as having n 
born its Burden. 3 Portion is to 


+ be raiſed 
annual Profits or Fives x no Tine ve appoint the Poon is not ue, elf ſuch Time 2. 


i might be . 


- The Prof recive by He ugh Pomeroy, are 28 received by : 
che Mortgage Foy, becauſe it is ſaid in the laſt Clauſe in the Th 
Deed, that it ſhould be lawful for Hugh Pomeroy to © || 


take the Profits without Account, until Default of Payment: 
fo that he; by this Clauſe, is Tenant at Wil to che Mo * ; 


which makes it to be the ſame thing, =+.i6 tho — 


let it to any other Perſon. ; therefore this made to the 

ae w i not parſuant tothe Truſ;, and {o much of the b 

fits, as have been received, muſt go towards the Payment and 

Sinking of the Portiom; only here having been a Power of 

— and the Intention having been to 2 
as ma be. 1 een 

. Let the f. Maſter = e 790 . have 


— ll let the e of Hugh Pamrey 
Mortgage- Money and Intereſt, as far as the Aﬀets' ry py 


\ This Decree was afterwards affirmed in . Feb. 1923; 
Ds tes = SOM 


2 þ 
Hag gra Her: n Nas, 


Two . the Rolle: 
s . 


what Man- 


rr out of the Legacy, before it is due; 
"ak 


Pe Tam Paſte, 1722. 


— 


(s) vide 
Vol. I. Pier- 
point verſus 
Lord ae 


2838 
1 


1 the Will no Notice k. 


reſſ 
ee g e erke f N 


tereſt, or ſome Maintenance 
Upon which, the Maſter of the Rolls Rey. taken Time 
to conſider of the Caſe, and having been alſo attended with 
Precedents, decreed; that the younger Children ſhould recover 
Maintenance. | | 
His Honour obſerved, that theſe being veſted Legacies, and 


no Deviſe over, it would be extream kad that the Children 


ſhould ſtarve, when intitled to ſo conſiderable Legacies, for. the 


' fake of their Executors or Adminiſtrators, who, in caſe of their 
Deaths, would have the ſald 


That in this Caſe, the Court would do what, in common 


Preſumption, the Father, 1 er nay, ou t to hays 
done, hich was, to provide Neceſſaries high 8 


That a Court of Equi — og the pro- 


viſion of Children: As where younger Children were left deſti- 


tute; and the eldeſt an Infant, uity would make ſuch a li- 
beral (a) Allowance to the of the Eldeſt, as that he 
might eee all the Children; and 
for the ſame Reaſon, the Coutt would likewiſe take a. Latitude 


in this Caſe; that ſince Intereſt was pretty much in the Breaſt 
of the Court; tho the Will were filent With regard to that, 


yet it ſhould be preſume that the Father who gave theſe Le- 
ies, intended they ſhould carry 2 if dle Flats would 
E it; for every one muſt * ſe it to have been the Inten- 


| tion of the Father, that his Chi dren ſhould not want Bread 


during their Infancy. 
W that for this Reaſon it had been held, that though a 


Legacy were deviſed over in caſe of the Legatee's dying before 


twenty-one,” yet the Infant Legatee ought to have Intereſt al- 
lowed him during his Infancy, in order, for his Maintenanee, 
with this Difference only, that where on bop 2 * 
to be ſmall, the Court, in whoſe Diſcretion it always 


determine the Quantum of Inteteſt, has ordered the lower In- 


tereſt. 

The Court cited 1 Chan. Rep. 890 265. Ghde verſus Wright, 
1 Chan. Caſes 60. Renneſey verſus Parner, I * Caſes 249. 
Leeb verſus Leech; where a Diſtigction was taken between a 


"ed Logue, _—_— TI (vi) in the former 
: 1 he Lowry was not pa 
mn t to give no tenance w 
| and bis Honour ſaid, ey The 
| to allow Maintenance even in Caſe of Legacies that were bot g 
veſted; alſo he cited 2 Vent. 346. Browne verſus J ws 
ter 
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De Term. Paſche, 1722: 


e 
ble. 

i Bur it focrns, 6 that if one not a Parent, gives a Legacy to an 

Infant, payable at twenty-one, without any Deviſe over, and 

the Infant has r elſe to ſubſiſt on, the Court will order 


e in order to provide Bread for the Infant, to 
preſently, allowing Intereſt for the ſame to the Perſon 


pig i our of he remaining Picply tho' ——— 
ſparingly. 


Attorney General veel Robins. dite 6. 


As the Rolls. 
NE Robins a — n, having ſome perſonal Eſtate, One by Wil 
O and, about 2 it in South-Sea Stock, which at the nlp be 


valued at about 1000 J. per Cent, made his Will, znd thereby the ſame 
gave 60 J. a-picce to his 

31. a- piece to the Poor of three ſeveral Pariſhes, and 5, a- pi | 
to his Servants, beſides ſeveral other Charities ; and at the latter a Surplus, 
End of his Will faid, that he a there would be a 
conſiderable Surplus of his perf Eſtate beyond what he had — 
before given away in Legacies, for which Reaſon he gave ſeve- — 
cal further Legacies he 17 
g Wl dan hav Preference in Caf of « este 


After this, the Teſtator made a .Codicil, 
ſeveral other I ies, amounting in all to * 
vided in his Codicil, that in caſe there ſhould he 


gi 

a for. St. Yohn's College in Cambridpee 

hai fs Be, Gr oh 8 
t ſhould out 

A Are 


493 to be a Deficiency iency, Rub of h 14 
Fall of the rr 4 
ted at 1000 J. per Cent. ; 3 
2 it was decreed by the Maſter of the Rolls, that 
iven at the latter of the Will being 1 
t there would be a Surplus, and there ha | 
= hoe Tae a 3 14) 
ve a Preference Legacies ven in the latter Efe 
r ns * „ 
owever, as to the Legacies given Codicil, it was ob- © © © 
jetted, that a Codicil was as 4 tter Will, which ſhould | 
vail over a former, and therefore the Legacies in the 
ought to be preferred to the Legacies in the Will. 


Sed 


. * 
Rr ** 1 — 2 
a Py | 
— — 


De Term. Paſche, 72 15 
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Sed per u : The Codicil muſt be taken as Part of the Will, 
fn if there be a Deficiency to pay both all the Legacies in 
the Will, and likewiſe thoſe in the Codicil; conſtant Experience 
ſhews, that there ſhall be an Abatement in proportion; but E 
here, when the Teſtator in the latter End of his il fad, that by 
in regard he apprehended there was a conſiderable Surplus, there- 5 
fore he gave additional Legacies, the ſame Apprehenſion of a 
Surplus muſt be intended to continue in the Teſtator at the 
Time of his I and the Legacies in the Co. 
dicil ſhould take place only out of the ſuppoſed Surplus, were 
it not for the latter Part of the Codicil, 4 That the Lega- 
cies in the Codicil ſhould be paid out of the 2001. given for the 
rebuilding of the Chapel, and out of the Remainder — what 25 
might be thought Oy to be laid out in beautifying pe ald 

E pe 

In Caſe ofa Alfo, tho' 'twas objected, that the Chari cLexicks wed, 
— * eferred to the other Legacies, yet it oa deed, and ſaid to 
gacies,aswell have been formerly ſo ruled (a), That Charity-Legaces, yo 

_ as others, but Legacies, muſt on a Deficiency, abate in 
5 pos withſtanding that by the Civil Lay, 9 n have "the 
but three Preference to all 
ounds to 


e ee be Dad neee — 
ate 


Ante Vol I. verſus A s verſus and. As: 
1 4 11. uſtin, Maſters Maſters,” oruey Gener 


With Reſpect to the 30. given to the Poor of three e 
Pariſhes, theſe the Court looked upon as Part of the Funeral, 
and as Doles at the Funeral; and therefore held, that no A- 
egos ts od to be made out of them." 

24 J. a- piece given to the Servants, tho theſe 

been pid bythe Executors, who deſired an Allawance on 
wy the Maſter of the Rolls ſaid, he could not 
| \ bk tothe Rub , for then there would be noknowing where. +40 
| Legacies were to abate in Proportion; 
| Gol. Pep - Laſtly, It was urged, that the 60 J. a- piece given to the EX. 
to an Cane ecutors being ſaid to be for their Care and Pains, the ſame be- 
and Pains, in came a Debt: And the Executors, virtute 2 


= — 2 to a 6 ſuch their own 


abate in Proportion. 


| | | Sed per Cur": The Executors, if pleaſe, may renounce ; . 
Str Fins aud Mall abate * 
G Vide e. Propyrt ion (5): It cannot be a Debt, in Regard that can never 


fas Stacey, nemme 
a Vern, 4343. 
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Maxwell verſus Wettenball. | d Case 


3 al . 25 „ 115 0 

this Ge Gesten Printswine chlaibed n U f 
Mets 

f. If one gives a Legacy charged upon Land which yields a” | 

En nam age ie 


| oned in the Will, ak he. Land ye carry Intereſt. from the Time 4 
Teſtator's Death, becauſe yields Profit from that 95 


n VN n eu 1 
zen of La, 0 e Death of the reno. A, 
| | fon * | 
- But if « Legacy be given out. of « Perſonal Bate and IFoutof 0 n a 
no T ne of Payment mentioned in the Will, this ſhall 5 yes In-" 0 Ian's " 16 


Intereſt only from the End of the Year, after Death _— 
of the Teſtator ; * Lord Chancellor, u Debate fm ro frm 8 ay 
what Time Intereſt ſhould commence, N he took this Per 3 72 . Da 


— — CY 


W bids it e £87 | 1 
zh, If a Legacy be ven e Reverſion, Wia | 
27 here it ſhall TI from a Yor after 6 Death'of pa hep 6d . 
the Teſtanr, being a convenient Time for a Sale. yergon or ö 


elf noeyeld inen bes tom the End of the Ter 


4thhy, If a Legacy be given out of « Perſonal Eſtate, conſiſt If out of « 
oe rin Ta ne Fs 2 
half-year „ 1 m 
terelt from the Death of the Teſtator. ay 1 * 
* carp Ind hn tall cen hm des te Dt of the 
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"De Term: 9. Trin. 1723. 


Ifa Legacy ztbiy, If ht into Court, and the Legatee 

. — has Notice of it, ſo yy og it is his Fault not to pray to have the 

*. n M oney, or that the Money Gouldibe 98983 in | 8 
| loſe the In- fc Caſe, ſhall loſe the 2 from Bs Time the M was as 

m__ may ht into Court ; but if the ard was put out, the 9 

—.— _— II have the Intereſt, * n OY out by the 3 
Court; but S did yield. : j 


| ** 
5 3 Le © 
. e ente old i las 4 have ſuch ine. K 1 24 


Legatee or Gthhy, 6 
— and not party to the Cauſe, ſhall have his Coſts ; nen 


before a- Power to have brought a Bill for his Lacy, or Debt, which 
ter for hi ; would have put the Eſtate to further Charge. 


Bakr, ha ſhall have his Coſts. 


K thy. adds esta weben Practice, if 
3 a Man deviſed his Lands for the Payment of his Debts, this 
with be Pay- Deviſe makes the Land as a Security or Mortgage, for all the 
r 
Teſtator's Debts,” as well thoſe by ſimple Contract, as other- 
5 es, i tis wiſe, and the ſimple ——— 2 —hrapeing 
EY Sing which is the Fund, anne 


= 2 
— yp will Rue = fimple Comma Debts carry Intereſt, '< Vol. I. Corr verſus 
Lug ebe. 


Ws" verſus Gore. B. . 88 


= oO (Argument for Edward Gore the Plain * 


A. e in. © HIS Caſe came on before Lord e 


, 7255 2 1 ho directed it to be referred to the Judges of the King's 


| | C: bop a e To - 


| th Truſtees 1 FRED to his eldeſt 
Toi i Lan Pe ef F Cn — other I (ſome of which are 
remote) he Li "Som — 2 and ev Son of B. in Tail, C, 
ſecond Son for Life, Remain nx b Se, r Remainder over. By the 
der Ohne, dn good execurory Devi the firſt Son | ack Ne 


Sk mb Teſtator William Gore had ſeveral Sons, as and 
Edward Gore, &c. and ſeveral ters; and being ſeiſed 
5 in Fee of diverſe Manors and i Hi f 
32>: wo Fuly 1518.” deviſe theſe to Truſtees for 
ay nt Fas Years, and after © bee that Term, to 


the 


Remainder to his fiſt, &e ls Tull — 
erkenn _ vi 
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exceeding the Iriteddſt of their Portions ; the Truſtees to raiſe 

ſuch Portions, and Maintenance out of the Term for ons 

and when all the: Truſts of the Term wete- 

Term to attend the Inheritnnc. , abcie cle ver ed agy> 

""Alfo the Teſtator deckied;.chat'the Keaton why" be | ve his 
| eldeſt Son Themiat:no xiore than gal. per Annum, Was, 
his faid eldeſt Son had food. him in a great deal of Money, and 
Death. 

aan 
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„ r 
Son Edward Gore.” e 3K 15 t 
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The Truſt of — tus; to pay me Tel. 
tator's-Debts and Legacies, which were conſiderable, ; and like- 
— 2 rn 
is LI, with « Power-for his d eldeſh Sen to diſtrain 
fr he fas fi Arn, with a 1 Toliage: 


bor his wwghters]. dſo. at twenty 
pn gary — 


Death of the Teftator? ?? 


} Ao wan 


4A | 


l ann: 


De Term. F. Trin. 1792. 
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And I humbly take it, that the Son of Thomas Gore, born 
after the Death of the Teſtator, is not intitled to the Premiſſes 
in Queſtion. 55 3 | | 
I cannot ſay, nor can the other Side inſiſt; that at the Time 
when the Teſtator William Gore made his Will, whereby he 
deviſed the Premiſſes to Truſtees for 500 Years, Remainder to 
the firſt Son of the Body of his eldeſt Son Thomas Gore, to be 
begotten in Tail Male, that the Deviſe over of this Remainder, 
| to ſuch firſt Son of Thomas Gore, was in all Events void at the 
Time of the making this Will. No; by Poflibility it might 
have been a good Deviſe: It might have been a Deviſe, 
even by way of Remainder, becauſe it was, at the Time of 
making the Will, poſſible, that this Thomas Gore the Teſtator's 
eldeſt Son, tnight have a Son born after the making the Will, and 
before the Teſtator's Death; and tho this may, in ſome Reſpects, 
be ſaid to be no Will until the Death of the Teſtator, yet after the 
Death of the Teſtator, in caſe of a Deviſe of Land, (which is the 
(a) Vide preſent Caſe) a Will, in many Reſpects, relates to the (a) Time of 
Vol. 1. Lord the making; and therefore, if I deviſe all my Lands, and after- 
12 21 7 wards purchaſe more Lands, this Will ſo far relates to the Time 
Suffolk; & of making it; as not to paſs the after-purchaſed Lands; nay, 
Mund verſus tho' the Teſtator ſignifies his expreſs Intention that his after- 
Alborve. qurchaſed Lands ſhould paſs j or if the Teſtator deviſes all the 
2 which he ſhall die ſeiſed of, yet this will not paſs Lands 
purchaſed ſubſequent to the making of the Will ; as was ad- 31 
judged in this Court in the Caſe of Bunter and Cook, 1 Salk. 


1 is true, it is ſhewn in this Caſe; that the Will is dated the 
14th of 700. 1718. and that the Teſtator's Son Thomas Gore 
vas then a Bachelor, and that the Teſtator died in February fol- 
lowing; yet as it is wholly uncertain when any Perſon living is 

to die, ſo at the Time when the Teſtator made this Will, it was 
then wholly uncertain, how long afterwards the Teſtator might 
live. It could not be then known, but that the Teſtator might 
live ſo long after the making the Will, as that his eldeſt Son 
Thomas Gore might have a Son born in the ſaid Teſtator's Life- 
time, and the ſubſequent Event, or what happened afterwards, 
will not alter what the Law was at the Time of making this 


= 
i 


Will. | 
Then I would ſuppoſe, that after the making this Will, the 
Teſtator's eldeſt Son Gore had had a Son born in the 


Life of the Teſtator, how would this Son have taken, whether 
by way of Remainder expectant upon this 00 Years Term, or 
by way of executory Deviſc? | 
Plainly ſuch Son would have taken by way of Remainder, 
and not by way of executory Deviſe ; for then the Caſe would 
have been but this: The Teſtator deviſes Lands to Truſtees for 
oo Years, Remainder to the firſt Son of the Teſtator's eldeſt 
Son Thomas Gore, to be begotten in Tail Male, * 


De Jerm. & Trin. 1722. 


— 


ihe'Teſtator's ſecond Son Ediiard-Gere for hn Life; and Tens; 
Gore the Teſtator's eldeſt Son, has no Son born at the Time 

making the Will, but afterwards (and in the Life-time of 
Teſtator) has a Son, and then the Teſtator dies; it ſeems there 
can be no doubt, but that this Son of Tas Gore, born after 
che making the Will, and in the Life-time of the Teſtator, 
. en 
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by way i 
k of the Gd Thar and air the making th 
ſince it is laid down as a Rule in the Caſe of 


fect as a contingent Remainder, — it 
operate as an executory Deviſe; if, — —e— 
operate a, fr. far, Remainder which is but a precatious 


and at the of the Tenant for Life to deſtroy 
when he pleaſes, Tay, if even in — 4 the Deviſe over 


1 e, I ſubmit it to your 
is not within that Rule, 


and 0 een ede e n Ro 
But for Argument-ſake — Point to againſt 
E ted, that in tho preſen 88 
Firft, I may gran t 5 
where the Deviſe is to e e Oe 
Son 


Remainder to the firſt Son of Thomas 


therefore, as a contingent Remainder, this is void. 
So that the only Way to make good this Deviſe over to 
firſt Bon of Tu Gore, muſt be to conſtrue it an 


IS 


De Term. F. Trin. 1722. 


i * 


Son born before the making of 


, mn. 


Vet that theſe Words are exactly the ſame in Caſe of a Will, 
as in the Caſe of a Deed, has been determined in the Court of 
Chancery. 2 Vern. 545. Cook verſus Cook, Paſchæ 1900. 
Where the Deviſe being to the Iflue of J. S. begotten, the 
then Lord Keeper,” in the Determination of that Cauſe, de- 
clared; that the Words begotten, or to be begotten, make no 
Manner of Difference, but are the ſame, as well in Conſtruction 
of Wills, as Settlements, and take in all the Iſſue afterwards 
tten. N CE] „„ VERS 

ws, the preſent Caſe, where the Deviſe is to the firſt Son of 
Thomas Gore to be begotten, * Thomas Gore had had a 

| is Will, and never had any 
other Child; ſurely according to theſe Authorities, ſuch Son, 
tho' born before the making of the Will, would have taken the 


Premiſſes, and that by virtue of the Words to be begotten: 


I would beg leave to put this Caſe a little further: | 
Suppoſe the Teſtator had one Son born before the making of 
the Will, and had deviſed his Lands to his firſt Son to be be- 
gotten, and then had a Son born after the making of the Will, 
which of theſe two Sons ſhould take? 25 
Why ſurely the eldeſt Son, and that by virtue of the Deviſe 
to the Teſtator's firſt Son t be begotten, tho he was born before 
the Will. TRE rei x | 
And if this be ſo, it is a Demonſtration; that the Words be- 
gotten and to be begotten are the very ſame. a 
Accordingly as they have been, and are, frequently uſed pro- 
miſcuouſly in moſt Deeds or Wills, where an Eſtate- tail is 
e | | 
It might be at this Time of Day of dangerous Conſequence, 
pat vpon them a new and different Conſtruction from that 
which the uniform Reſolutions, as well of the Courts of Law, 


as Equity, have agreed to give them. 


But for Argument-ſake, taking this Point to be alſo againſt 
Still T humbly inſiſt, that the Deviſe in the principal Caſe, 
being to the Truſtees for 500 Years, and from and after the 
Determination of that Eſtate, to the firſt Son of the Body of 
Thomas oo 8 — Deviſe over to the firſt Son of 
Thomas Gore in Tail, cannot | of exec De- 
viſe, for theſe Reaſons: = «yt 94 * | "ha 
- Firſt, Becauſe the Deviſe over to the firſt Son of Thomas Gore 
to be begotten, is not limited to take Effect within the Compaſ 
of Time which the Law allows for that Purpoſe; for though 
Thomas Gore had à Son. yet that Son does not take 4 
legal and alienable Eſtate, until the precedent Term of 500 
Years is determined. ua 20 yorrr No eit Dh 
And in the next Place, this Deviſe over to the firſt Son of 


Thomas Gere to be begotten in Tail, and which is expectant 


only on a Term for Years deviſed to the Truſtees, 101 
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— Dxeratory Danf becauſe the Freehold of the Pre- 
miſſes cannot, in this Caſe, deſcend to the Heir at Law of the 
Teſtator, chere to wait, until the Executory Deviſe takes 
Effect, without which ſuch Executory Deviſe cannot be good. 
Now I fay, the Freehold, in this Caſe; cannot deſtend to the 
Teſtator's Her at Law; becauſe it is deviſed over by this Will 
from the Heir at Law, to ſeyeral Perſons in ofe for their Lives 
ſucceſſively. 
Thirdy, Another Reaſon, why this Deviſe over to the firſt 
Son of Thomas Gore to be hegotten cannot operate as an exe- 
cutory Deviſe, is, becauſe it is deviſed to this firſt Son as a Re- 
mainder, and and therefore cannot take Effect as an executory De- 
—_ <"\ 
„Then 1 take it, that this Deviſe being to Truſtees: for 
— the fet-See of Tian Gove to-be 
begotten in Tull Male, the ſame is too remote a Deviſe over to 
take Effect as an executory Deviſe. 
36 And here I would not enter into that large Field of Learn 
of executory Deviſes; I would nt ws ont Ora 
when they „ hor would I examine into the Progre 
have made; only this I may ſay, they gn tory ang 4 
their firſt Commencement not without great Difficulty z and as 
to their P it has not been allowed without great Reluc- 
y without continual Entries of P tions, (if I 
may be permitted to ſay ſo) that 2 
Jot further than the 2 Reſolutions had carried them, and 
had almoſt of having gone ſo far. 


95 


I would} Leave to mention ſome E Expreſſious made uſe 
of by Lord Chief wor por —— n inion 
in the Caſe of Scart and Bees * (a) That -his Lap 


had obſerved theſe Deviſes had introduced 

c intricate Queſtions not . to the Plainneſe of the Com- 
% mon Law; that for this Reaſon he would be always againſt 
the leaſt Enlargement of that Time; to which former Reſo- 
e lutions had confined them, and that he would do nothing in 
* Favour of ſo inconvenient an Eſtate. 

So that I take it for granted, if It can be made appear, that 
the allowing of this executory Deviſe will be to carry it any 
Thing farther than has been yet done, this alone will be a ſuffi- 
cient Argument againſt it. 


Having ſaid thus much, I woubl-inot-repent; what" the 


That every executory — — to oe Or more; 
* concurrent Life or Lives, or elſe it would: be void and that 
this executory Deviſe might exceed that Time, in regurd 
% Thomas. Gore might die without a 8on, and leave his Wife 
** privement enſient with a Son, who might be born nine or 
« ten Months after the Death of his Father Thomas” ; it 
would be tedious, and take up too much — 

une, 


p g — 


Learned: Cownſel ch ri Side/ inſiſted upon in his: Argument, * Mr. Bootle, 


— 
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3 | | —— oh 
Time, to repeat thoſe ſeveral Authorities which he cited, and 


what he urged upon that Head; I take it, all that can be ſaid, 


. 
— 3s. 


has been ſaid upon that Part of the Subject, and hope it will 


have its Weight with your Lordſhips. RG. 
What 1 ſhall inſiſt _ is, that this Deviſe being to the 
Uſe of Truſtees for 500 Years, and from and after the Determi- 
nation of that Eſtate, to the Uſe of the firſt. Son to be begotten 
on the Body of Thomas Gore in Tail Male, this Deviſe over to 


the firſt Son, &c. is a void Deviſe, becauſe it cannot take 


Effect until after the Determination of the Term of 500 Years, 
and will not veſt upon the Birth of this firſt Son of Thomas 
Gore, ſo as to become a legal and transferable, Nſtate, until the 
500 Years Term is determined. ER 7 
But before I come to this Point, I would a Word with 
Regard to this Term of 500 Years deyiſed to t 
which is limited precedent to the Deviſe over to the firſt Son, 
&c. Asto this Term of 500 Years, if a Court of Law were to 
take Notice of the Nature of the Truſts declared thereof, (which 
methinks they ſhould not, being a Matter merely of Equity,) 
but if a Court of Law will take Notice of Truſts in Equity, 
they may ſee, that the Truſts of this Term are ſuch, as 
ought appears to the contrary,) may laſt as long as the Term it- 
ſelf; the Truſts are not only to pay ſeveral Annuities for 
Lives, but to pay ſeveral great Debts, and conſiderable Portions 
to the Teſtator's younger Children, with Intereſt, and alſo additi- 
onal Portions given by the Codicil. 
But beſides this, by the Will, the two Sons of the 
Teſtator, when they ſhall be in Poſſeſſion, have a Power to 
this 500 Years Term with Portions for their younger 
Children, payable at their Ages of twenty-one, and to their 
Daughters at twenty-one or Marriage, with Maintenance in the 


mean Time, not ing the Intereſt of their Portions, and 
the like Power for the Teſtator's eldeſt Son to charge the Term 
with Portions to his younger Children, 


So that the Children, who are to take theſe Portions to be 

upon this 500 Years Term, may not be yet born, nor 
born for theſe many Years, and after their Birth, they are not 
to receive their Portions till twenty-one, neither is there any 


all thefe Debts, Portions, and Annuities. 
There is indeed a Proviſo, that if the Perſon next in R 
mainder after this Term of 500 Years, ſhall, to the good liki 
of the Truſtees, ſecure — of theſe Annuities, 1 
and Portions, then the Term ſhall attend the Reverſion. * . 
But whether the next Perſon in Remainder ever will, or ever 
can, or ever ſhall. think it worth his While to give ſuch Security, 
does not appear... | 


Tho' 


Truſtees, and 


Proviſo for making void the Term, even upon the Payment of 
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Tho' ſurely in che Caſe of \ Traf, nnd fock @ Traf > : 


likely to continue for ſo very long a Duration; it is not 
a Court of Law will take Notice of ſuch a Truſt, or how long 
8 here it is made Part of the Caſe, that it is 
yet determined, and it does not appear when it will | 
39 8 Itake it, this Term of 500 Vears muſt be looked up- 


on in a Court of Law, as an abſolute Term for fo long a Tims, 


and that the Truſts thereof are quite out of the Caſe, 

Then the Caſe is no more, 1 —— that the Teſtator deviſes the 
Premiſies to A. for 560 Years, and from and after the Determi- 
nation of that Eſtate, then to the firſt Son of Thomas Gore to be 
begotten in Tail Male, with a Remainder to Edward Gore, ſe- 
cond Son of the Teſtator, for his Life, Ge. | 

And here it ſeems to me, that the Deviſc over cannot, by Way 
of executory Deviſe, (as the other Side would have it operate) 
paſs, or veſt any legal or transferable Eſtate in this hirſt San, 
until the Determination of the 500 Years Term. 

As to this, the Nature uf un executoryDeviſe is-to/be conſi- 
dered. 

i Now every executory Deviſe is to be conddered as an original 

Deviſe, not depending upon any precodent Eſtate given by the 

Will, Den up in Paſſeſ- 

2 t Pn then, and not 
— — and alienable Eſtate. 


3 the Devil is rightly and properly called 


an executory Deviſe. 

Perhaps a Term fo. as five hundred Yeats may lock a 
little ſhocking ; and in (a) antient Times theſe long Tertns 
were not uſual z Terms for Years, tho never ſo were 
formerly but little in Law, as they were at the of 


the Remainder-man, or Reverſioner to them; for | 


40 


by the Remainder-man or Reverſioner, until this was remedied 
by Seat, 23 H. 8. cap. 15. 

In che profeit Gale inſtead of this long Term of five hundred 
Veit: I would — of a Term of five ears only, for 
the Alteration of the Term can make no Alteration of the Law, 


as to this Point of the Eſtate s veſting. 
al Caſe, had deviſed 


Suppoſe then the Teſtator, in the p 
NN the Determination 
F Gore to be bagotteniin 

And ſu that after the Death of the Teſtator, and within 
— Yea Thomas (Gore had had a Son horn, yet 
I take it that, until the five Years: had determined, noJegal-er 
alicnable Eſtate had veſted in this firſt Son df Thomas Gare, 

If any legal Eſtate would have. veſted in ſuch firſt Son, lie. 
upon his Birth, it muſt have veſted inftiim as Remainder, that 
xk Truſtees muſt have been 1 of the Term faridive 


Vol. II. hundred 


Termors could not falſify, in caſe of a feigned Recovery ſuffered 


(a) Vide 
Vol. I. Wind 
verſus Al. 
borne, 
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hundred Years, (or for five Years, as I would now call it,) Re- 


-mainder to the firſt Son of Thomas Gore (being born) in Tail 


Male. | 5 EF + 
But, with Submiſſion, that Eſtate which at the firſt, at the 


making of this Will; and at the Death of the Teſtator, was an 


executory Deviſe, can never afterwards be turned into, or 
become a Remainder, nor can it be claimed as a Remainder, 
but muſt continue an executory Deviſe, until it takes Effect 
in Poſſeſſion, „ 

This Point would appear in a clearer Light, if I might ſup- 
poſe, that at the Time of the Teſtator's making his Will, this 


Thomas Gore had had a Son born. | 


In regard that then, by the Deviſe of the Premiſſes in Quęſ- 


tion to the Truſtees for 500 Years, and from and after the De- 


termination of that Eſtate, to the firſt Son of Thomas Gore, 
Fc. this had been a common plain veſted Remainder in ſuch 
firſt Son of Thomas, Ge. | 
But it happening, in the preſent Caſe, that Thomas Gore had 
no Son born at the making of the Will, nor at the Death of the 
Teſtator, and the precedent Eſtate being only a Term for Years, 
and conſequently unable to ſupport. a contingent Remainder, and 
therefore this being void as a Remainder, for this Reaſon, fay 
they on the other Side, we do not claim the Premiſſes by way 
of Remainder, for as ſuch it would be yoid, but our Title is by 
way of executory Deviſe. ? x 4 
The Conſequence of which muſt be, that they will be obliged 


to abide by this as an executory Deviſe, and it can never 


afterwards operate as a Remainder, '. » 41, 

Whereas, if the Eſtate in the Premiſſes were to veſt in the 
firſt Son of Thomas Gore upon his Birth, as a legal Eftate, it muſt 
be in him as a Remainder expectant upon the Term for 500 
Years in the Truſtees. 1 ; | 

But tho' I do. inſiſt, that no Eſtate can veſt in the firſt 
Son of Thomas Gore upon his Birth, until the Determination of 
the precedent Term, either by way of Remainder, or other- 
wiſe, yet if this precedent Term were but for five Years inſtead 
of five hundred, or for any Term not too long for an executory 
Deviſe to wait and expect, I might admit, that if the Teſtator 
in the preſent Caſe had deviſed the Premiſſes to Truſtees for 
fave Years, or for thirty Years, and afterwards to the firſt Son 
of the Body of Thomas Gore to be begotten, and Thomas Gore 
had had a Son born within the Term of thirty Years, that a 
Sort of — 2 or Poſſibility might have veſted in ſuch Son up- 
on his Birth, and ſuch a Poſſibility as would have deſcended to 


the Heirs Male of his Body, tho ſuch Son had died before the 


_— of the Term, and yet this would be no legal 
te. : 


But this 1 n new Notion, _ exactly agreeable with 
ged 0 


another Caſe ſettled and adjudged of an executory Deviſe too, 


4.2 
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and that is, where à Man poſſeſſed of a Term for 1000 Years! 
deviſes to A. for Life, Remainder to B. his Executors and Ad- 


miniſtrators during the Reſidue of the Term, and dies. 


Here A. the firſt Deviſee has; during his Life, the whole! 
Intereſt in the Term; and B. the Deviſee over, notwithſtanding 
the manifeſt Impoſſibility that A. ſhould outlive theſe 1000. 
Years, has, in N of Law, but a Poſſibility; whereforez- 
tho' it was for ſometime held, that ſuch Intereſt would not ſo 


much as go to Executors, (Moore $31. Price verſus Aln 25 


which Difficulty is now got over, and the Law altered in 
Point, yet it is ſtill held and reſolved, that B. the Deviſce — 
of the Term, has no (4) legal Intereſt therein, and that he has 
but a Poſſibility? which he can neither aſſign, grant over, or de- 
viſe, So is 4 066 5. Fuhvood's Caſe, 10 Co. 47. b. Lampet's, 
Caſe. 1 Sid. 187. Cooke verſus Bellamy. 

From hence it is manifeſt, that one may have an Intereſt or 
Poſſibility and yet no Eſtate ; and! in Caſe the precedent 


Term in the preſent Caſe were but for five, or thi 2 


with remainder to the firſt Son of Thomas Gore, ſuch Son; 
if born within the five, or within the thirty Vears, might, on 
his Birth, have an Intereſt or Poſſibility, but no legal Eſtate, 
until the Determination of the precedent Term. 

But in the prineipal Caſe, the precedent Term being for ſo 
long a Time as 500 Years,' this is too long for an executory 


+ Deviſe to wait, and therefore void, by Reaſon of „ 
neſs of its Commencement. 


Beſides, as in the preſent Caſe 1 have ald, that e erſte 
Dee un a Devi and ind | Gat her pre- 
nt Term, it ſeems the fame,” as if the precedent Terms 


were out of the Caſe, in every Reſpect, except to denote and 


_ aſcertain the future Time when the executory 2 
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in the Deriſce, and as ay no + 


Effect. 


And therefore J would mention ſome Caſes Ir the Books 
of executory Deviſes without any Term limited nnn, ot 
any Contingency attending them. 

g * 1 Lu. 798, Clark verſus Hon this Cuſe is mentioned b 

the Court, and admitted to be Law : A. ſeized of Land in Fee; 
deviſes to B. in Fee, to commence and take Effect fix Months 
after the Teſtator's Death, this is plainly a 
viſe, and will take Effect mne Months after the 
Teſtator's Death: - 

But it is expreſly held there, that thoſe ſix Monthej 
che Eſtate deſcends, wn — at 9 
Teſtator. PEERS 1 

eee the Deviſte 
Months; for one and the fame — — 


de dt 

Ls fine 

Time intirely in two different Perſons; n Heir, an 
in the 

n 


ue e 


2 1 9 cn 104 4 


-executory De- 


(a) See the 
Caſe of Wind 
ver. Alborne 
Vol. I. ubi 


ſupra. 


11 
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| Heir; and out of the Dewiſee, ſo the Deviſce, for theſe fix 


* 


Months, cannot alien, or aſſign over ſuch Eſtate. 
And as ſix Months was the Time mentioned in that Caſe, the 
Law will be the ſame, were the Deviſe to take Effect ſix Vears 


after the Teſtator's Death; for during that Time, no legal 


| Eſtate being veſted in the Deviſee, the Ownerſhip of the Eſtate 


would be wholly lock d up. 192 | 

Of the fame Nature with this, is another Caſe ſolemnly ad- 
judged upon a ſpecial Verdict, in Cv. Eliz. 878. Pay's Caſe : 
One ſeized in Fee deviſed Lands to J. S. for five Years from 
Michaelmas then next, Remainder to the then Plaintiff in Fee, 
and the Queſtion was, Whether this was a good Deviſe of the 
Remainder in Fee to the Plaintiff ? 4 

O5. It was not a good Deviſe of ſuch Remainder, becauſe. 
the ſame could not veſt in the Deviſee upon the Death of the 


Teſtator; and it being a Remainder in Fee, expectant upon a 


Leaſe for Years, the Freehold would be in Abeyance, which 
the Law would not ſuffer ; and that the Freehold or Remain- 
der in Fee would not veſt before Michaelmas then next after the 


Teſtator's Death, becauſe the particular Eſtate deviſed for five 
Years was not to begin or take Effect until that Time. 


But adjudged, that this was a good Deviſe of the Remainder 
in Fee; for tho' it was admitted, that a Freehold could not 
expect, or be in Abeyance, yet in that Caſe, the Freehold and 
Fee- ſimple deſcended, and veſted in the Heir at Law till Mi- 
chaelmas, and ſo was not in Abeyance, and this made the Deviſe 
of the Fee- ſimple after M:chaelmas good. | 
No both theſe Caſes manifeſtly ſhew, that in ſuch execu- 
tory Deviſes, the legal Eſtate deſcends to the Heir at Law, till 


the Time appointed comes for the execatory Deviſe to take Ef- 
alben, n Th 


fect in P n, and that, in the mean Time, there is no legal 
Eſtate in the Deviſee; the plain Conſequence of which is, that 
he cannot grant over any legal Eſtate, but that, during that 
Time, the Ownerſhip of the Eſtate is locked up, and become 
unalienable. | | 

Then the Qgeſtion comes to be, how long the Law will al- 
8 no 2 Eſtate ſhall 8 lock- 
| up, or for how long Time an executory Deviſe will be per- 
— 2 — 7 W d 
And this Queſtion ſeems in a great Meaſure to have been de- 


| termined in the Caſe of Scattergood and Edge. Salk. 229. where 


it is ſaid by the Court, that twenty, nay thirty Years have been 
allowed a reaſonable Time for the Commencement of an exe- 
ee ta imply, that no more than thirty 


Deach of the Teſtator, would be allowed ? or, to 
it nearer to the principal — 


„ „„ * * 

all 
— 3 
9 * * 
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Son of Thomas Gore to be begotten in Tail Male, to commence 
and take Effect 500 Years after the Death of the Teſtator, 
would be good? 3 
Surely, if a Deviſe to a Man in Eſe in Fee, to take 
Effect and commence 500 Years after the Death of the 
46 Teſtator, be void; a Deviſe in Fee, or in Tail to the firſt 
Son of Thomas Gore then not born, to commence 500 
Years after the Teſtator's Death, muſt be at leaſt equally 
void; | 3 = IND 
And yet, in Effect, this is the preſent Caſe; with this Diffe- 
Tence rl that in the principal Gale the firſt Son of Thomas 
Gore (if the Deviſe to him were good) would have his Chance 
of coming to his Eſtate ſooner, in caſe the Truſtees for the 
precedent Term of 500 Years ſhould ever forfeit their Term ; 
whereas in the Caſe I laſt put, the executory Deviſe muſt wait 
ee the 500 Years Term ſhall have ended by Effluxion of 
Though certainly theſe unlikely and improbable Acci- 
dents Ge the Shortning of bay! Sear en Years, will never be 
ſo far regarded, as to make good ſuch remote execu! 
Deviſes to commence 500 Yea after the Death of the Teſs 
tator; upon a Suppoſition, that ſuch. foreign Contingencies 
might happen ; and that during all the whole Term of 509 
Years, the Ownerſhip of the is to be unalienable, until 
that foreign Contingency of the Termors forfeiting their Term 
does happen. | | | 85 
Jo bring the Caſe ſtill nearer; if the Law be; as I humbly in- 
fiſt it is, that,;exery executory Deviſe is to be taken as an ori- 
ginal Deviſe, intirely independent on any precedent Term or 


Then the Caſe will be the ſame, as if the precedent Term of 
60, Tn pn ee Will to the Truſtees, had been of 


f 


ds; I would beg Leave, upon that Suppoſition, 

to put the Caſe thus: (vi prin- 

cipal Caſe, had been ſeiſed in Fee of of Dal 

47 and Sale, and had deviſed Truſtees 

| for 500 Years; and by th his Manor 
: of Sale to the firſt in Tail 
e Male, to commence the De- 
_ 
Contin- 

| 4 Term; but 


N 
Y 
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So that (as I apprehend) in the principal Caſe, no legal or a- 
lienable Aw * in the firſt Son of Thomas Gore until the 
Determination of the 500 Years Term, and during the Conti- 
nuance of ſuch whole Term the Eſtate of the Premiſſes, and the 
Ownerſhip thereof, being entirely locked up, this is a plain 
Perpetuity, and a void executory Deviſe to the firſt Son of 
Thomas Gore. | (+ | 

Beſides, there is another Reaſon, why this Deviſe cannot take 
Effect as an executory Deviſe; and that is, that in this Caſe, 
the Freehold of the Premiſſes cannot deſcend to the Heir at Law 
of the Teſtator, there to wait until the executory Deviſe takes 
Effect. The only Reaſon, and only Foundation of Reaſon, 
that can be given for the maintaining of theſe executory Deviſes 
of a Freehold or Inheritance, where there is no Diſpoſition by 
the Will of the Freehold, in the mean Time, and until the ex- 
ecutory Deviſe ſhall take Effect, is, That the Freehold and Fee- 
ſimple of the Premiſſes are in the mean Time to deſcend to the 
Heir at Law of the Teſtator. Hey 
And this is the Anſwer, the only Anſwer made to the Ob- 
jection againſt executory Deviſes, and which otherwiſe would 
be a fatal one; for otherwiſe, and were it not for this Anſwer, 
where the Deviſe is to one for Years, with Remainder to an un- 
born Perſon in Tail or in Fee, there the Freehold of the Pre- 
miſſes would be in Abeyance, which the Law will not permit. 
But in the principal Caſe, the Freehold of the Premiſſes can- 
not deſcend to the Heir at Law of the Teſtator, becauſe it is 
deviſed away from ſuch Heir at Law, to the Teſtator's ſeeond 
Son, Edward Gore. | 


And, the Freehold of the Premiſſes being actually veſted and 
fixed in the ſaid Edward Gore, it cannot be deveſted and fetched 
back again out of him, and carried to the firſt Son of Themas 
Gore, when born: And therefore, ERS 

In this Caſe the executory Deviſe to the firſt Son of Thomas 
Gore to be begotten, is void. 

Now, as to this Point, I would not ſuppoſe the Deviſe, in 
this Caſe, by the Teſtator to the Truſtees, to be for ſo long a 
Term as 500 Years, but I will take it to be for ſome ſhorter 
Term, which an executory Deviſe may commence; as for 
Inſtance, a Term for five Years only. WF: © 
And then the Caſe would be thus: The Teſtator deviſes the 
Premiſſes in Queſtion to Truſtees for five Years, and from and 
after tho Determination of that Term, to the firſt and other 
Sons of Tomas Gore, to be begotten in Tail Male, ſucceflive- 

, Remainder to Edward Gore the Teſtator's ſecond Son for his 
ife, and ſo to his 'firſt Son, &c, with Remainder to ſeveral 
other Perſons for their Lives, and to their Sons in Tail; with 
Remainder to the right Heirs of the Teſtator. | 


* 


Now when the Teſtator has deviſed the Premiſſes in Queſtion 
to Truſtees for a Term of Years, and from and after the Deter- 
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rr. to the firſt, &c, Son of Thomas Gare, to be 
begotten, in Tail Male: 

As an Eſtate- tail is as much a particular Eſtate (ſince the Sta- 
tute De donts) as an Eſtate for Life is, I take it, that the Teſ- 


Aer hes in ſack Caſo a Power to deviſe or diſpoſe of by his 


Will, the Remainder in Fee expectant upon this executory De- 
viſe in Tail, in the ſame Manner, as if executo Deviſe to 
the firſt Son Thomas Gore, &c. had been for his only; and 
in this Caſe, the Teſtator having by his Will deviſed over the 
Remainder expectant u upon this executory Deviſe in Tail, unto 
unto Edward Gore the Teſtator's ſecond Son, for his Life, with 
ſeveral Remainders over, this not only 17 the Eſtate from 
deſcending to the Heir at Law, in Ai f the executory Deviſe, 
but it np . that the Remainder over deviſed to 
Edward Gore for his Life, is a veſted Remainder, and a fixed 
Eſtate of Freehold in him, which b Virtue of the Will he 
takes by Purchaſe ; and, if ſo, then this Remainder and Free- 
hold being once veſted in Edward Gore the Teſtator's ſecond 
Son, cannot be deveſted, or fetched back, or give Way, an the 
Birth of the firſt Son of Thomas Gore. 

I look upon this Caſe to be the ſame, as if the Deviſe had 
had been to the Truſtees for a Term of Years, and from and af- 
ter the Determination thereof, to the firſt Son of Thamas Gore, 

to be begotten, in Tail Male, with Remainder to. Edward 
gen pr ſecond Son, in Fee, inſtead of for Life 


In which Caſe no Eſtate whatſoever could deſcend to the 
Teſtator's Heir at Law, in Aid of, and to make Way for, the 
executory Deviſe to the firſt Son of Thomas Gore, at the Time 


he ſhould be untitled to the ſame. 


And I do not ſee any Difference, as to this Point, whether 
the Fee-ſimple; or only the Frechold, is deviſed away from the 
Heir at Law; for in either Caſe, the executary Deviſe to the 
firſt Son of Thomas Gore to be begotten will fail. 

Il would own; if the Teſtator had deviſed the Premiſles to the 
Truſtees for five Years; and from and after the Determination 
of that Eſtate, wihs Sh0mm.of. Lane: Gwe by bowren, in 
Fee-ſimple; inſtead of an Eſtate- tail, here no could 
have been limited over, and the Eee · ſimple would have deſcend- 
ed to the Heir at Law of the Teſtator, in Aid of the 
Deviſe, and to give Way to it, when at the Time 
it ſhould take Effect. 

$0 if the Deviſe had been to the Truſtees for the Term of 
five Years, and from and after the Determination thereof, to 
the firſt ® Son of Thomas Gere o reren Tl Male, wich- 
— e 
Wen wheo it (hou ke Bea. 
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So if the Deviſe over had been to the right Heirs of the 
Teſtator, which would be a void Deviſe, becauſe the Heir, in 


ſuch Caſe, would be in by Deſcent. | 
But it is quite otherwiſe where, after this executory Deviſe 
in Tail, the Remainder for Life is deviſed over to one in eſſe, 
and capable of taking, as here it is to Edward Gore the Teſtator's 
ſecond Son, in Regard the Freehold being thereupon. once veſted 
in him, cannot be fetched back again, or give Way to the after- 
born Son of Thomas Gore. | 
This is the known Difference, as to this Point, betwixt an 
Eftate veſted by Purchaſe, and an Eſtate veſted by Deſcent : 
As if Lands were granted to A. for Life, the Remainder to the 
right Heirs of B. and B. has Iſſue a Daughter, and dies leaving 
his Wife enfient with a Son who is afterwards born, the Daugh< 
ter claiming by Purchaſe ſhall retain the Lands againſt the poſt- 
humous Son. | | 
But if theſe Lands had been granted to B. and his Heirs, and 
B. had died leaving a Daughter, and his Wife enfient with a 


Son who is afterwards born, her Title being by Deſcent, ſhall 


give Way to that of the Son; 1 Cv. 95. Shelly's Caſe; 3 Co. 61. 
. Lincoln's College Caſe. 4 | 

So in the preſent Caſe, where the Reverſion in Fee deſcends 
to the Heir at Law, it ſhall give Way to the executory Deviſe, 
whenever the Son of Thomas Gore ſhall become intitled ; but on 
the other Hand, where the Remainder, after this executory 
Deviſe to the firſt Son of Thomas Gore in Tail, is deviſed over, 
and veſted as by Purchaſe, ſuch Remainder canriot be fetched 
back, nor will it give Way to an executory Deviſe on a ſubſe. 
quent Birth. 3 S | 

Nor do I know any Precedent or Caſe adjudged; where there 


is a Deviſe for Years, and afterwards an executory Deviſe in 


Tail or for Life, and after that a Remainder over for Life, or 
in Fee, to a Perſon in eſſe, where ſuch an executory Deviſe is 
allowed good. e SP E n 
In the Caſe of Scattergood verſus Edge (Salk. ubi ſupra) the 
Deviſe is to one for eleven Years, and afterwards an executory 
Deviſe in Tail, (as was endeavoured to be made out) but the 
Remainder was . t Heirs of the Teſtator, ſo that 
n 
to give Way to iſe: | ö 
Herothe Remainder is deviſed from the Heir at Law, and given 
to Edward Gore the Teſtator's ſecond Son; and if no Caſe 
has fo far, the Court will not (I preſume) this Caſe 
than any former Caſe of the like Nature, al (as 
has been ſaid) of ſo inconvenient an Eſtate. | 
But further, there is, in the principal Caſe, 'another Reaſon 
why there ſhould not be any Conſtruction made for the deſcend- 
ing of the Frechold of the Premiſſes to the Heir at Law, there 
to wait until the executory Deviſe to the firſt Son of Thomas Gore 
ſhall 
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ſhall take Effect, (bis.) becauſe if the Freehold of the Premif- 
ſes, upon the Teftator's Death, ſhall be conſtrued to deſcend 
to his Heir at Law (who is the Teſtator's eldeſt Son Thomas 


" This will merge and deſtroy the Rent-charge of col. 7 
Amum, deviſed to this eldeſt Son by the fame af of 
the ſame Lands, | 

And as to this the Caſe in ſhort is, The Teſtator deviſes his 
Lands to Truſtees for coo Years, in Truſt to pay 50 J. per Au- 
num to his eldeſt Son Gore for his Life, but with an ex- 


53 pref Power to his faid eldeſt Son, to diſtrain upon Part of the 


remiſſes for this 50 J. per Annum Rent-Charge, and after the 

Determinaticer of ths 500 Years Term, then to the firſt Son of 
Thomas Gore to be * in Tail Male. 

Nov it cannot be ſaid, that this Rent-charge of 50 l. per An- 
num to Thomas Gore, is only a Truſt on the 500 Years Term, be- 
cauſe, as there is an expreſs Power given by the Will to Thomas 
Gore to diſtrain upon the Fremiff for this 50 J. per Amun, 
theſe Words alone make it a Rent-charge to him iffuing out of 
the Lands; fo in Lir. (Se. 218.) it is faid, that granting a 
Power to one to diſtrain on Land for any annual Sum, creates a 


Then the Teſtator's eldeſt Son Thomas Gore having a 1 
Title to this Rent of 50 l. per Amum, if the Freehold 
of the ſame Land out of which the charge iſſues, be con- 
ſtrued to deſcend to him, this will merge, and deſtroy the 
Rent- charge created by the fame Will; for it is wholly incon- 
ſiſtent, for the ſame Perſon to have the Land itſelf, and the 
Rent iſſuing out of the Land; and I take it, that the legal E- 
ſtate of the Land being deviſed to Truſtees for Years only, will 
not prevent the Merger of the Rent, but as the Freehold 
of Land is in him that claims the Rent, the latter 
muſt be extinct: As if the Caſe were, that A. has a Rent of 
201. per Annum iſſuing out of Land, and the Owner of the 
Land were to deviſe the Land to J. S. for Years, Remainder 
to A. (that had the Rent) for Life, if A. agrees to and accepts 
this Deviſe, the Rent is gone, for the Frechold of the Rent is 
merged, ſo that A. cannot have an Eſtate for Life in the Rent; 
and other Eſtate he cannot have therein, in R no other 
Eſtate was granted him, and he cannot have an Eftate without 
a Donor or Grantor, and ſo the Rent is gone. ; 

Wherefore this Conſtruction of the Freehold of the Premiſſas 
deſcending to the 7 — eldeſt Son and Heir, and thereby 
— 4 the Rent- of 501. per Amum given by the ſamie 
Will, ould be avoided, wield! an ablolure Ne ty for it; 
and here is no Neceſſity for it, foraſmuch as the Land _y 
very properly and reaſonably be conſtrued to go over to the Tei- 
tator's ſecond 8on the next Remainder- man, a Perſon in eff, 
and capable of taking. N 

Vox. II. K 80 
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So that, in the preſent Cafe, there ſeems to be no Foundation 
to ſuppoſe the Freehold of the Premiſſes in Queſtion to deſcend 
to the Teſtators Heir at Law, there to wait, till the executory 
Deviſe ſhall take Effect. N | | 

And without ſuch Deſcent, there is as little Foundation to 
maintain this Deviſe over to the firſt Son of Thomas Gore to be 
tten in Tail Male, to be as an executory Deviſe. ba 

I ſhall infiſt only on one other Reaſon, why this Deviſe over 
of the Premiſſes to the firſt Son of Thomas Gore to be begotten, - 
cannot operate as an executory Deviſe; and that is, becauſe it is 
deviſed by way of Remainder. Se. 

The Deviſe is to Truſtees for 500 Years, and from and after 
the Determination of that Eſtate, then to the Uſe of the firſt, 

Sc. Son of Thomas Gore to be begotten in Tail Male, ſuc- 

ceſſively. „ | 
' This is a plain Deviſe of a Remainder, a Deviſe by way of 

Remainder to the firſt Son of Thomas Gore, &c. Fg 

Now there are the plaineſt Differences between the Nature 55 
of a Remainder, and that of an executory Deviſe. | 

1, There cannot be a Remainder without a particular 
Eſtate ; but there may be an executory Deviſe without any par- 
ticular or precedent Eſtate, 

2dly, A Remainder is ſubje& to be diſcontinued, deveſted 
or diſplaced by Feoffment or Fine, or to be barred by a Reco- 
very. 5 - 

"Wie an executory Deviſe cannot be barred by Recovery, nor 
diſcontinued, nor ſo much as diſplaced, or turned to a Right by 
any Feoffment or Fine; for whereſoever the Land which is ſub- 
jected to this executory Deviſe is conveyed, it paſſes with this 
| | Clog chained to it; ſo that it is very reaſonable to inſiſt, that 
4 where an Eſtate is conveyed as, or by way of a Remainder, 
| there it ſhall not operate as an executory Deviſe, eſpecially, if 
there be, (as in this Caſe there was) at the Time of making the 
Will, a Poſſibility that it might veſt as a Remainder, by the 
Birth of a Son in the Life-time of the Teſtator, and after the 
And in this Objection I am warranted, tho' not by any Re- 
ſolution, yet by an Opinion, and that a very great one; it is 
that of Lord Chief Juſtice Holt, and the reſt of the Judges, in 

a Caſe which has been cited, hut I think this Part of it not 
taken Notice of; I mean the Caſe of Goodright and Corniſh, re- 
ported (tho but ſhortly) in 1 Salk. 226. The Caſe, as there 
reported, is thus : | | | 
One Knowling, ſeiſed in Fee of Lands, deviſes them to his 
eldeſt Son Tohn for fifty Years, if he fo long live, and then 
follow theſe Words, And as for my Inheritance after the 
Term, I do deviſe the ſame to the Heirs Male of the Body 

<< of my eldeſt Son Fohn, and for Default of ſuch Iſſue, to my 

*« youngeſt Son Richard,” Reſolved, that the Deviſe of the 

| Remainder 
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Remainder to the Heirs Male of the Body of the Teſtator's 
eldeſt Son Jobn was void as a Remainder, for want of a Free- 
hold to ſupport it. | 1 2200 

And the Lord Chief Juſtice Holt, together with the reſt of 
the Judges, likewiſe held, that this Deviſe to the Heirs Male of 
the of the Teſtator's eldeſt Son Fobn, expectant on this 
Term of fifty Years, could not operate as an executory Devile ; 
and one of the Reaſons given for it was, * becauſe it was de- 
viſed as a Remainder ; indeed another Reaſon added to it was, 
becauſe it was limited per verba de preſenti ; ſo that each of 
them was held for a Reaſon why the Deviſe in that Caſe could 
not operate as an executory one, and one of them was, becauſe 
it was deviſed by way of Remainder, | 

Beſides, this I may obſerve upon the Caſe as reported by 
Salk. (and which in Fact were the Words of the Will in that 
Caſe,) | | 7 
That the Words there inſiſted upon, to make an executory 
Deviſe to the Heirs Male of the Body of the Teſtator's Son 
John, are much more proper, and much more for an 
executory Deviſe, than the Words of the Will in the principal 
Caſe : In the Caſe of Goodright and Corniſh, the Teſtator deviſes 
his Lands to his eldeſt Son Jobn for fifty Years, if he ſo long 
live; then follow theſe. Words, And as for my Inheritance 
e after the ſaid Term, I do deviſe the fame to the Heirs Male 
© of my eldeſt Son Fohn:” Now theſe Words in the Will are 

Words to introduce a new - original executory Deviſe ; 
td yet it was reſolved that they ſhould not operate as an exe- 
cutory Deviſe; r 
imported a Deviſe of a Remainder: reas, 

In the principal Caſe, where the Deviſe is to Truſtees for 
coo Years, and from and after the Determination of that Eſtate, 
then to the firſt Son of the Body of Thomas Gore to be begotten - 
in Tail Male, ſurely no Words can be more proper, no Words 
more natural to expreſs a Limitation of a Remainder, than to 
ay, from and after the ' Determination of the precedent Eſtate 

r Years. 

And if the Words of the Will, in the Caſe of Goodright and 
Corniſh, ſhall be looked upon ſo much to import a Limitation 
of a Remainder, as for that Reaſon to hinder the Deviſe from 
ever operating as an executory Deviſe, | 

The Words in the principal Caſe much more plainly import 
a Limitation of a Remainder, and therefore, according to the 
Opinion in Salk, are not to be conſtrued to operate otherwiſe 
than as a Remainder, For which Reaſon, in my Apprehenſion, 
this Deviſe over, in the principal Caſe, to the firſt Son of Y- 

mas 


* Sed Vide 1 Salk. where the Opinion of the Court, as to this Point, is laid - 
down with ſome Uncertaiaty. : 
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mas Gore to be begotten in Tail Male, is void, and cannot take 
Effect as an executory Deviſe. | | 5 Wee 
1 ſhall only add one thing more, and that is touching the 
Intention of the Teſtator in this Caſe, which has been pretty 
much infiſted upon by the other Side, as well in this Court, as 
in the Court from whence the Cafe comes. i” 
R is objected, that the Intention of the Teſtator in this Caſe, 5 8 
and in his Will too, is in Favour of the Sons of his eldeſt Son 
Thomas Gore, and that theſe Sons of the Teftator's eldeſt Son 
ſhould have Preference to the Teſtator's younger Sons. 
And perhaps this might be the Teſtator's Intention; nay, 
fuppoſing it was, yet every Man's Intention in a Will, as well 
as in a Deed, muſt be conformable to the Rules of Law, or 
elſe it-is to be rejected, 5 
If the Teſtator (as here he ſeems to have done) intended to 
deviſe his Eſtate in ſuch a Manner, as that the Freehold thereof 
ſhould: be in Abeyance ; this Intention is contrary to the ſertled. 
Rules of Law, and muſt be rejected. | 
If the Teſtator intended (as here he ſeems to have done) to 
make an executory Deviſe, which is not to take Effect within. 
that Compaſs of Time which the Law preſcribes for that Pur- 
> wh this is contrary to Law, and ſuch an Intention muſt not 


It the Teſtator intended (as here he plainly did) that the. 
Freehold, veſted in a Remainder-man, (the Teſtator's ſecond 
Son Edward Gore) ſhould, after it was thus veſted and ſettled; 
be deveſted and fetched back again, to give way to a ſubſequent 
Birth of a prior Remainder-man ; this Intention is contrary to 
_ eſtabli Rules of Law, and therefore muſt not pre- 
vail, | 

I would ſuppoſe the Facts in the preſent Caſe to have hap- 
pened thus : As the Deviſe is to Truſtees for 500 Years, and 
afterwards to the firſt, Sc. Son of Thomas Gore to be tten 59 
in Tail Male, ſucceſſively, with Remainder to the Teka 
e N Edward Gore for Life, with Remainders over prout 

e Will; | | 

I would ſuppoſe, for Argument Sake, that this firſt Son of 
Thomas Gore ſhould take, and that he had entered upon, and 
enjoyed the Eſtate, ſubject to the 500 Years Term, and that 
afterwards the firſt Son of Thomas Gore ſhould die without Iflue, 
and without leaving any Brother then in Being, ſo that then 
Edward Gore the ſecond Son of the Teftator, as being the next 

Remainder-man, had entered, and that afterwards Gore 
the Teſtator's eldeſt Son had had another Son: 

There would be no Colour, nor would it be contended for, 
if this were the Fact, that this ſecond Son of Thomas Gore, ſo 
born out of Time (as I may ſay) born after his Brother's Death 
without Iſſue, and after the Freehold is gone over to the next 

| | N Remainder- 
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and while the Teſtator ſays, that- his eldeſt" Son ſhall have a 
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Remaind 9 a de d wo. cis 
Eſtate. 

And yet, in that Caſe, the Intention of the Teſtator is as 
. the ſame Words is expreſſed to be, as much in 
vour of the ſecond Son of Thomas Gore, as of his eldeſt 
Son, and that every Son of Thomas Gore ſhould take in his 
Turn, in Preference to the younger Sons of the Teſtator. 

But ſtill this Intention being contrary to Law, is not to be 


But as this Will is there is very little room to argue 
from the Intention of the Teſtator, in Favour of the Sons of 
Thomas Gore the Teſtator's eldeſt Son; becauſe he, that argues 


60 for the Intention of the Teſtator in his Part of the Will, muſt 


argue againſt what is the plain Intention of the Teſtator in 
another Part of the Will ; he that 


executory Deviſe, in Favour of the 
muſt, in order to make this executory Deviſe, 
to prove, that the P — > 
deſcend to his Heir at Law, (viz.) his eldeſt Son 
_ a ri we, cli bees Dn rl wh 


But nothing can be more 
tor than this would be : For 


only have a Rent ; 
Nay, not only ſays ſo by his Will, but gi 
it, viz. that his eld 1122 
Eſtate upon his Death, of 400 J. per Annum in Wilts : Alſo for 
that the Teſtator had, before that time, ' ſupplied his Son and 
Heir with divers Sums of Money. 

Now when the Teſtator has expreſly ſaid by his Will, that 
his eldeſt Son and Heir ſhall have no Part of his Lands: 

The other Side, who at the: ſame time muſt admit they 
argue for the Intention of the Teſtator, muſt- infiſt, contrary 
to this Intention, that the Freehold and Fee-fimple of all the 
Teſtator's Land ſhall deſtend to him at the Teſtator's Death; 


— — per Annum out of his Eſtate, the other 
mak who are ſtill maintaining the Intention of the Teſtator, 
ſay, e 3 of — cannot have this 
0 Annum: d the 

— — pear Dlat — DIED 2 
and therefore d whatever was the Intention of the 
Teſtator in this Caſe, it muſt be rejected, not only as re- 


„ erer ert but indeed as inconſiſtent with 
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As to the other Queſtion, which is likewiſe ſent to your 


— 


Lordſhips for your Opinion, (viz.) in whom the Freehold of 


the Premiſſes veſted upon the Death of the Teſtator? 
I take this to be intirely 3 upon the former Queſ- 
tion; for if the Deviſe over of the 

this Term of 500 Years to the firſt, Cc. Son of Thomas: Gore 
to be begotten, be a void Deviſe, as we have endeavoured to 
prove it 1s, then it neceſſarily follows, that the next Remainder 
ſubſequent to this void Devile, which is the Deviſe to the Teſ- 
tator's ſecond Son Edward Gore, muſt take place, and conſe- 
quently the Freehold of the Premiſſes, upon the Teſtator's 
Death, muſt then veſt in the Teſtator's ſecond Son Edward 
Gore; this is ſo plain a Conſequence, that I ſhall give your 
Lordſhips no Trouble about it. : x 


Upon the whole Matter ; if, at the Time of making of this 


Will now in Queſtion, it was poſſible that the Deviſe over to 
the firſt Son of Thomas Gore to be begotten in Tail. Male, might 
operate and take Effect as a Remainder, as it plainly might, in 


remiſſes expectant _ 


caſe the firſt Son of Thomas Gore had been born in the Life- 


time of the Teſtator, which at the Time of making this Will 
was poſſible : N 4 
If the Rule in Diſcountenance of theſe executory Deviſes 
be, that whenever a Limitation of an Eſtate might by any 
Poſſibility take Effect as à contingent Remainder, there it 
ſhall not operate as an executory Deviſe. As I take this to be 
the Rule: | B 
If there be no Difference in the legal Acceptation of the 
Words begotten or to be begotten, as I take it to be ſettled, that 
there is not: 
If this executory Deviſe cannot take Effect or veſt as a legal 
and alienable Eſtate upon the Birth of a Son of Thomas Gore, 
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but muſt wait and expect until the Term of 500 Years is de- 


termined, as I conceive it muſt : 

If an executory Deviſe to take Effect on the Determi- 
nation of a Term of 500 Years be a Perpetuity, and therefore a 
void Deviſe, as moſt plainly it is : 

If the Rule be, that an executory Deviſe of a Freehold, ex- 

t on a Leaſe for Years only, cannot be good, unleſs in 
| Caſes where the Freehold may deſcend to the Heir at Law of 
the Teſtator, there to wait until the executory Deviſe takes 
Effect, as I humbly apprehend this to be the Rule: | 

If in the preſent Caſe, the Freehold of the Premiſſes cannot 
deſcend to the Heir at Law of the Teſtator, the ſame being de- 
viſed over to a third Perſon in eſe, as plainly it cannot: 


If it be a Rule in Law, that a Freehold once veſted by Pur- 


chaſe, cannot be afterwards deveſted, and fetched back again, 
to make way, and give place on the Birth of a nearer Remain- 
der Perſon, as ſurely this is the Rule : 

If 


2 
4 
| 
| 
& 

. 
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If in Caſe of a Deviſe over, where it is limited by Way of 
Remainder, it ſhall not operate as ben w 
is ſo held in the Caſe I have cited: © - | 
| If the Cours both of Law and Equiry have all decked, that 

would not advance an execu one ſingle 
2 than former Reſolutions 8 them: me 

And if what the other Side now labour at, would be to ex- 
tend them further than ever yet they have been carried, as I pre- 
ſume it would be: 

If any one of theſe ſeveral Points be for us, and we ſubmit 


| whether they be not all for us: 


| Then wehops that your Lordſhips Opinion wil be alſo for 


us, 

| And pray your Jud t iy for the Plaintiff | 
Whereupon all the Jadg of e King's Bench tht then 

were, (vis.) Pratt C. J. Powtis, Eyre, and ' Forte 

Juſtices, certified their Opinions their % That. 

te the Deviſe to the eldeſt Son of Thomas Gore was void; that 

it could not be good as a Remainder, for Want of a Freehold 

eto ſupport it; and that it could not take Effect as an execu- 

* tory Devile, "becauſe it was too remote, (viz,) after 500 

« Years”. But Lord Macclesfield expreſſed ſome 1 puacy ee 

at this Opinion of the Judges, ſaying, that tho' the Law 

be fo, yet the Term of 500 Years being but a Truſt-term, — 

to be conſidered in Eq raft in Bly rity only for Money, was not 


to be 1 (at in Equity) — make che Deyiſe 
over vo 
After which the eldeſt Son Thomas Gore and his Brother Ed- | 


ward came to an Agreement, nn 
Court. 

Afterwards Thomar Gore had « Son and died, and the Son of 
Thomas Gore bringing this Matter over again e Gur of Lord 
Chancellor King ſent it a ſecond Time to © the King's 
Bench, where Lord Hardwicke C. ]. 8 
Juſtices, certified their Opinion againſt * Opinion 
Predeceſſors, ( vi.) e De 
« and not too remote ; for that it muſt in all Events, one Way 
te or other, happen, upon the Death of Thomas Gore, whether 
« he ſhould have a Son or not, and either upon the Birth of 
© the Son, or upon his Death without Ine Male, the Frechold 


©« muſt veſt”. 


Lord Raymond alſo was of this laſt 
Eugen werent ogy 
, have heard Counſel on both Sides on the 

ified, and having conſidered the ſame, are of 
e Deviſe of the above-mentioned to the firſt 


N "avs void, becauſe he cannot take by Way of 


n above- 

on, that 

Son of 

by Re- 

mainder, for that there is no Frechold to ſupport it ; nor can he 
take 

Place 


take by Way of executory Deviſe, becauſe it is not to 


De Term. . Trin. 1723. 


Place within that Compaſs of Time which the Law allows ; 
and we are alſo of Opinion, that the Frechold of the ſame 
Manors, on the Death of the Deviſor, veſted in Edward the 


ſecond Son. 
— 1722. Joln Pratt. 
; | 6 Littleton Potis. 
R. Eyre. 
X Forteſeue Aland 


Upon Hearing Counſel on both Sides, and Conſideration of 65 
this Caſe, we are of Opinion, that the Deviſe of the Manors of 
Barrow and Southley to the firſt Son of Thomes Gore is good by 
Way of executory Deviſe, and that the Freehold of the ſaid 
Manors, on the th. of the Deviſor, veſted in his Heir at 


| Jan. 26, 1733. Hardwicke. 
0 g. Page. 

E. Probyn: 
. Lee. 


Cale 9. Hliſfe verſus Mr. Juſtice Tracy. 


A Letter 7 HE Plaintiff courted one of the Da kters of Sir Themes 
from a Fa. 1 Haſſeuoad, and treated with the Father about the Mar- 
nab ger, his riage ; the Father conſents to the , and writes to his 


by which he ary 0 — . that he had met the Plaintiff Mr. 
agrees to give him as a Portion 3000 /. which the 
give her, Phaintiff (he Sid) od fully to aſſent to, and that th 
3oool. Por- 4 . 


don, and this to meet the next Day, when the Affair was to be 


not ſhewn to cluded; and ſubſcribed his Name to the Letter. 
the Man 


who afterwards married the Daughter, does not take the Promiſe out of the Staruteof Frauds, 


Accordingly they met and agreed to the Marriage, and the 
Father gave Money to the Daughter to buy her Wedding- 
Cloaths, and the Wedding-Day having been appointed, the Fa- 
ther died before that Day, — made his e before this 
Treaty of Marriage, and given his Daughter only 20001. 

The Daughter did not ſhew this Letter to the Plaintiff her 
intended Husband, whom ſhe / afterwards: married, and the 
20001.. Legacy way pad to the Plaintiff the Husband ; but. he 
did not, 1 required to make any Settlement on his 
Wife, but was a 1 and Freeman of London. 

Lord Chancellor : This being no more than a Communication, 
has no Ingredient of Equity ; the Husband made no Settlement; 
he did not ba of this Letter, R 
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ad . 
of the Letter: 
| Then he accepted of the 20000. Legacy as the Portion, and at 


that Time demanded no more, and the other Daughter had but 
1500 J. Portion. 


Diſmiſs the Bill, 


Vernon verſus Stephens. Caſe 10. 


HE Plaintiff this Bill for a Performance 4, articles 

of Articles entered into by the ndant's Father Ste- to buy Land, 

phene, to the Plaintiff, for Sale of the Manor of Weekek in aaf fe 
Cheſhire for 12001, and 100 Guiness. ctaſe-Mo- 


wards he enters into ſeveral Orders of Court to pay the Refidoe by fach 2 Das, an — 
in Default thereof to give up the Articles, and loſe what he had before paid: Court will 
relieve, tho? theſe Orders have not been complied with. 


There had aroſe ſome Difficulty about the Title, and the 
Plaintiff inſiſting that the ſame was not good, without an A& 
of Parliament, the Defendant's 1 procured an Act of Par- 
liament ; which the Plaintiff pai of the Money, but 
making A e of <2 Þ due, the Defendants 
Father brought a Bill to have the Refidue of the Money, or to 
be _ of the Articles, 

| re that Bill was ready i Onder by Sten ined ty 
d s Father entered into an Order 
both Parties, and the Articles, oc which the | 
agreed to pay the Money by ſuch a Day, or in Default thereof 
the Articles to be delivered up and cancelled, and the Defen- 
— Father to hold the Premiſſes diſcharged of the Articles. 

Then the Plaintiff paid 1000/, in Part, but made Default in 
Payment of the Reſidue, and entered jnto another Order by 
Conſent ſigned by both Parties, whereby a further Day was 
given, when, if the Money was not paid, the Plaintiff a 
to loſe all the Money which he had advanced before, and to loſe 
the Benefit of the Articles, which were to be put into the 
Hands of Mr. Cox the Counſel, and deliver'd over to the De- 
fendant's Father in Default of Payment, and in Caſe of ſuch 
Default, the Defendant's Father to hold the Premilles diſcharged 


of the Articles. 
op made Default, now 


The Plaintiff Yernon, hav 

brought this Bill to have the Parc ment 

of what was due, with Intereſt, and to be be relive el out tick | 

Orders. | 
Lord Chancellor : Here have been ſolemn 


_— a but however. Terhi 
0 


———. 
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dant has his Money, Intereſt and Coſts, he will have no Reaſon 
to complain of having ſuffered ; on the contrary, it would be 
a very. great Hardſhip on the Plaintiff, to loſe all the Money 
which. he has paid ; ſe of. Time in Payment may be re- 
compenſed with Intereſt and Coſts ; and as to theſe Agree- 
ments, they were all intended only as a Security for Payment of 
the Money, which End is anſwered by the Payment of Principal 
Intereſt and Coſts, 
In 1720. when the Money was to have been paid, there 
was a great Scarcity of Money, they, in whoſe Hands it was, 
locking it up; alſo, at that Time, the Defendant's Father was 
dead, which was the Actof God, and his Executors not acting, 
it was ſome Time before the Defendant took out Adminiſtrati- 
on with the Will annexed of his Father, which was the De- 
fault of the Party; fo that the Plaintiff's Payment of the 
Money at the exact Time was diſpenſed with. . 
Let the Plaintiff be relieved upon Payment of Principal In- 
teteſt and Coſts. | 


Caſe 115 Anonymus. 
Inca ot n T F an Iſſue be directed out of Chancery to be tried, and the 


Iſſue out Party Plaintiff in the Iſſue gives Notice of Trial, and does 


of Chan- not countermand it in Time; upon Motion, the Court of 


68 


cery, it is Chancery will give Coſts, and not put the Defendant to move 


— ho the Court of Law where the Iflue is to be tried. 


Court for 
Colts for not going vn to Trial, of to move there for a ſpecial Jury. 


So on an Iflue's being directed out of the Court of Chancery 
after ſuch Iſſue made up, it is proper to move the Court of 
Chancery for a ſpecial Jury, if the Circumſtances of the Caſe 
require it ; and the Court will grant the ſame, as they did in 
the Caſe of the Attorney General and Snow, 


Caſe 12. Scott verſus Bargeman. 


« = oa NE has a Wife and three Daughters, 4 B. and C. and 

being poſſeſſed of a perſonal Eſtate, diviſes all to his Wife, 

One haviog upon Condition, that ſhe would immediately after his Death 

ond three pay goo. into the Hands of F. S. in Truſt to lay out the 
aughters, | 


deviſes goo J. | 
to his three equall le at their teſpectixe Ages of One or 
— if all die before het Lon were payable, then the * 22 oh if two 
the Daughters die before their Shares become due, the ſurviving Daughter is intitled to the 


whole. 
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ſame 


%. 
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ſame at Intereſt, and pay the Intereſt thereof to his Wife for 
her Life, if ſhe ſhall ſo long continue a Widow ; and after her 
Death or Marriage, in Truſt that F. S. ſhall divide the goo /. 
equally among the three Daughters, at their reſpective Ages of 
twenty-one, or Marriage, provided that if all his three Daughs 
ters ſhould die before their Legacies ſhould become payable, then the 
Mother, whom the Teſtator alſo made Executrix, ſhould have 
the whole 9007. paid to her. } 3 85 | 
The Wife pays the gool. to J. S. and marries a ſecond 
Husband, (viz.) the Defendant Bargeman ; the two eldeſt 
Daughters die under Age and unmarried ; the youn 
Daughter attains twenty-onez and the Queſtion being, w 
ther ſhe was intitled to all, or what Part of the goo J.; | 
Lord Chancellor t: The youngeſt ter is intitled to the 
whole goo J. by Vertue of the Clauſe in the Will, which ſays, 
If all the three Daughters ſhall die before their Age of 
*« twenty-one or Marriage, then the Wife ſhall have the whole 
* goo/.” for this plainly excludes the Mother from havi 
the gool. or any Part of it, unleſs theſe Contingencies ſha 
have happened, and the Share of 3000. a- piece did not veſt abſo- 
3 lutely in any of the three Daughters under age, ſo as to go, ac- 
2 cording to the Statute of Diſtributions, to their Repreſentatives, 
4 in regard it was poſſible all the three Daughters might die before 
their Ages of twenty-one or Marriage, in which Caſe the whole 
goo/, is deviſed over to the Mother; conſequently the who 
gool, does now belong to the ſurviving Daughter the Plaintiff, 


Blackhall verſus Combs. 50 14. 
| (Upon an Appeal from a Decree at the Roll.) 


HE Defendant Anne Combs lent the Plaintiff Blackballs Where a 
Brother 120/. for which the Brother, together with oye, nM 
the Plaintiff Blackhall, was bound to the Defendant in a Bond aer ent 


cateallo 


for the Payment of this 120/. and Intereſt. is ſued wy 


2 Debt due 
before his Bank the he 
_— 22 LO, en > Es. tem 


In Eaſfer Term 1715. the 
Plaintiff on his Bond, and on the 28th of Fune following, a re- 
dn, rk E of Bankruptcy Mine cut en 0 FI: 
tiff, who being found a Bankrupt ſurrendered his Effects, and 
ſubmitted to be examined by the Commiſſioners ; but his Cer- 


— 


e | > — . eti I La 


* 


* 
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tificate not being then allowed, he pleaded Non eff facfum to 
the Bond, whereupon a Verdict and Judgment was obtained 
4 againſt the Bankrupt, and Proceedings being alſo had againſt 
B | the Bail, the Bankrupt ſurrendered himſelf in Diſcharge of his 


After this the Commiſlioners of Bankruptcy, and four Fifths in 7 I 
Number-and Value of the Creditors, ſigned the Certificate, and 
on Notice in the Gazette to the Creditors, on the 11th of No- 
vember 1715, the Bankrupt's Certificate was allowed and con- 
firmed by the then Lord Chancellor. 

Upon which, this Matter being diſcloſed to the Court of 
King's Bench, and Affidavit made, that the Cauſe of Action in 
the Bond was before the Bankruptcy, that Court made a Rule 
that the Bankrupt ſhould be dif out of Priſon, nf cauſa, 
and no Cauſe being ſhewn, the Rule became abſolute, - 
In Bafter Term 1719. the Defendant Combs brought a Scire 
Fucias upon the Jud t againſt the now Plaintiff the Bank- 

rupt, who pleaded he n for pre- 
venting Frauds by Bankrupts, and that the Cauſe ot Action ac- 
crued the Defendant's Bankruptcy ; and Iflue being joined 
on this, the Jury found a Verdict againſt the then De t the 
Bankrupt, he (as was alledged) not being able to get the Com- 
miſſion, or a Copy thereof to produce at the Trial; after which 
the Plaintiff in the Action had Jud . 

On this the now Plaintiff the Bankrupt brought a Bill to be 
relieved againſt the Proceedings at Law, and Lord Chancellor, 
on Motion, granted an Injunction. 

Not long after, the Cauſe came to a Hearing before his Ho- 
nour the Maſter of the Rolls, who diſmiſſed the Bill, in regard 

the Act of Parliament touching Bankrupts and their Diſcharge, 
was to be pleaded, and taken Advan of at Law; and thi 
having been accordingly pleaded, found againſt the Bank- 
rupt, there was no Equity in the Caſe, but it was all at Law; 
for whi ch Reaſon the Court, with great Clearneſs, diſmiſſed 

1 ; G 
From this Decree the Bankrupt appealed to Lord Chancellor, 
before whom, in 1 of the Decree, it was objected, that 
the ſaid Act had preſcribed in what Manner the Bankrupt was 
to take Advantage of his Dill and Certificate, {viz,) 1 
pleading it ; and if the Bankrupt had not purſued this Me 
it was his own Fault; that the Defendant being a juſt Creditor 
on Bond for Money lent, and which (as twas repreſented) ſhe 
had earned at Service for her Livelihood, ſhe had, at leaſt, an 
equal Equity with the now Plaintiff; that this Court ought not 
to aſſiſt againſt ſuch a Creditor, who bad the Law on her Side, 

1 eſpecially in a Matter which ſeemed to be all at Law; and a 
Fer Caſe (a) ex parte Goodwin was cited, where Lord Cowper, up- 
a Vern. 325. =_ 
accord. Sed e 

vide a Vern, 147. Contra, Vide etiam poſt The Connteſs of Cainsborongbh verſus Giffard. 
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en Sins allo A 
Judgment had been recovered purely: upon. n of Mi 


pleading,” 8 


However Lord Chaneellor, in the-prinel 
the Decree made by the Maſter of the Rolls — relieved the | 
W nſt this Judgment at Law. | 

p ſeemed to aint, eas Gt De 
ter of miſpleading, Equity ſhould not relieve; but faid; it 
weighed with him, that this Matter had been examined in the 
King's-Bench, and the Bankrupt diſcharged there; and by the 
ſame Reaſon that one Determination in a p Court, and in 
a proper Method, would not bind, ſo alſo 141 
or ten, or twenty Determinations, they r 
ſive 


73 That as to the mere Merits, it was maſt plaln, 2 
was one intended to be relieved within the Act; the Debt was 
incurr'd oe Hh before the Bankruptcy ; tho' this being a Seire 
facias u 3 the judgment might be ſaid in 
Lav, tobe of the Action, and that was after the 
Bankruptcy. 

That the Certificate not being obtained and made 'abſolute, 


when Non eſt factum was pleaded un. this PI 
cuſe ſuch Plea, 


That here had been along Acquieſcence by the C *. 
ſelf, who had flept under the Diſcharge made f the of 
King $s-Bench _ Years and her Suit upon Scire facias 

+ ſeemedto be the undertakin of 1 — who 
had engaged to hel 8 2 Debt. 

Then it was of Weight, thus Plaintiff the had 


upon Oath given up his All, and his Examination had 
ways falſified ; and if nothing was left to the Bankrupt, what 
was the Plaintiff at Law contending for ? 

Let the now Plaintiff. be relieved, and have « perpetual 
Injunction againſt the CIS: 


Loyd verſus Manſell e RW 
cleffield. 
HE Plaintiff brought a Bill to redeem, | ſetting forth, On Soggeſli- 
that his late Father being ſeiſed in Fee of Lands in Pom. — 
brokeſhire of 50 l. per Antum, made a M thereof to 2 | 
3 S. and that the Defendant defired the Plaintiff's Father would Sen en ur, 
74 conſent that this Mortgage ſhould be aſſigned to.the Defendant. gioal Bill, 
f who would help the Plaintiff's Father to a Place, aha gde 
e, e e | 
oL, II. 


+ made and 
e mae, ide Mündel Mn 9 ace devted. 


f 
9 


— no — — 11 
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That apts this Mortgage was by the Plaintiff®s Father's 
Conſent aſſigned to the Defendant, who never helped the Plin. 
tiff's Father to any Place, but inſtead thereof, the 


che next Term after the Mortgage was forfeited, brought an 


| Decree might be ſet afide by an 


Caſe 15. 
An aninha- 


found out.” 
and e 


Ejectment againſt the Plaintiff's Father, and turned him out of 
Poſſeſſion, and the Term next following, the Defendant brought 
a Bill againſt the PlaintifPs- Father, who put in an Anſwer to 


the Bill, 'and then the Defendant got a common Bailiff, one of 


a ſcandalous Character, to make an Affidavit, that the/Plaintiff's 
Father had left his Habitation, and (as he — — was 
credibly informed) was gone Sea; upon which Affidavit; 
the now Defendant be tha eric of the then De 
fendant's Clerk in might de good Service; whereas the 
Plaintiff's Father was rocker livin 4. publickly appeared in the 
next County with his Wife's Re a 

davit, an Order made thereupon, the Cauſe was heard ex 

and the Report made ex parte, and confirmed abſolute * 
which Means the Plaintiff's Father became abſolutely * fore 
cloſed, altho the Eſtate was of much greater Value- 

The Defendant pleaded this Decree and Report, ow both 
made abſolute, ſigned and enrolled. 

Lau (Chinictlhey-: All theſe Cireduſuunboes of Ffand bn t to 
by anſwered ; which the Defendant has been ſo far from 
that- he only pleads that Deeree-and Report as a Bar, which the 
Plaintiff ſeeks to ſet aſide; and the Decree / being ned and in- 
rolled, the Plaintiff has no other Remedy; and if theſe Matters 
of Fraud laid in the Bill are true, it is moſt reaſonable that the 
Docres ſhould be ſet afide. 

' Wherefore over-rule the Plea, and let it not ſtand for an "i 
ſwer: And'tho' it was objected, or Brad's 9 meh to this Rule, a 


His Lordſhip replied, ſuch a Fraud as this was an Abuſe 
on the Court, ſufficient to ſet an any Decree afide, 


Me- Bal oli Avent 1723 it und by the Matter 


tions; but-upon this-falſe m & * 
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of the Rolls to have been determined by the Lords of the 


Privy Council, upon an Appeal to the King in Council from the 
_— CP 
1//, That if there be a new and uninhabited Country found 


out by Engliſh Subjects, as the Law is the Birth-right of every 


Su ſo, wherever : their La 
bs. toil hoes Tack no ond Cate bbs hi oro 


. ron tho' after fuch Country i inhabited 
Of .", by the en, Acts of Parliament made in England, without 


naming the forcign Plantations, will not l them for Which 
. | Reaſon, it has been determined that the Statute of Frauds and 


 Perjuries, which requires three Witneſſes, and that theſe ſhould 


ſubſcribe in the Teſtator's Preſence, in the Caſe of a Deviſe of 
Land, does not bind Barbadoes; but that, | 


2dy, 


— 


; Where the King apa ee ee e it is 4 
a di . Tk — the Conq queror, by Wing Country to 


te Line ofthe Right and P 8 
in . of which he may impoſe upon 7 eh: 
i el rk ene 


But until- the Conqueror ves them new Laws; are tobe! governed 12 vn 
al Ne Oe ll eee ET by — 


| 2241 

Until ſuch Laws given 65/66 woe u 

1 Cuſtoms of the conquered Country hold Place; 
unleſs where theſe are contrary to our Religan, or enact an 

Ie or 3 for in all ſuch d 

the Laws of the con wary. Frames Prom” fo In 

See the Caſe of B refs Geh, Stk 41 | 2 


. 


Hilhard verſus SouthsSea Company and Caſe 16. 
 Keate:. 1 ; _ e 


"HB re Bilhed wa pe LD fer Stock by 
one Roſs t a A 

to de South-Sea Company, impowering him the {aid Roſs; as _—_ I 
Attorney to the Plaintiff Hildyard, to transfer this Stock to the of : 
Defendant Keate ; the T was for a valuable” Confiderati- the Transfer 


on, and this Letter of Attorney atteſted by two Wine II. N. 


gan 
hutt{ add the Dividends tetelved ündet this Leter of Atorne — Sm 
Stock o ce ck fm the Ai e 0 


Stork t Ns, and yard the ace Dias wes 
Afterwards the Company wer nforied by the Painlf Hil 
yard, that this Letter of A which 


f Ether upon 
a apes ent, and the Plaintiff Hilqhard brought his 
2 1 transferred back, and 2 the 
8 which had been paid to che account 
to 
for the Defendant Naateʒ that he was 4 filr am ing 
Kobe, nar whatever Advantage the Plaintiff 
have at Law againſt him, there was nly no Reaſon for 
to lend Affiſtance; that it would an eatremo 


* 
« 


unreaſonable, —— 
r Cour of Ba once yd 1 is, 


e 
. 44.2 Sal 
| ok Sed 
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Sed per Cur' : When the Defendant Keate bought by Letter 


of Attorney, it was incumbent. upon him, and at his Peril, to 
ſee that ſuch Letter of Attorney was a true one; it was more 


Caſe 17. 


his Concern and in his Power to inquire into the Reality of this 


Letter of Attorney, than of any other Perſon, ſo that the Rule 0 
of Caveat emptor is in this Caſe properly applicable to him. 


On the other Side, it is plain, that tho' the Defendant Keate 
has been in Fault, yet hefe can be no Pretence of Fault or 
Neglect in the Plaintiff Hildyard; and therefore it would be moſt 


apparently unjuſt to let him ſuffer; a forged Letter of Attorney 


was, as to him, the ſame as no Letter of Attorney; conſequent- 
ly his Stock which has been transferred from him, without any 
Authority at all, ought to be reſtored to him. 
Then as to the Company, they were but Inſtruments and 
Conduit-Pipes; or like the Lord of a Manor, in Caſe of a Sur- 
render of a Copyhold, where, if there ſhould be a forged Let- 
ter of Attorney, impowering one of the Copyholders to ſurrender 
to the Uſe of F. S. and thereupon the Attorney, in the Name 
of the Copyholder, ſhould ſarrender to the Uſe of J. F. who 
ſhould be accordingly admitted by the Lord, yet this Admit- 
tance would be void; and ſo is the Transfer of this Stock to 
the Detendant Keate ; and it would be of publick Uſe, that 
thoſe who accept of a Transfer of Stock under a Letter of At- 
torney, ſhould be obliged to take ſtrict Care of the Validity and 
Reality of ſuch Letter of Attorney, for no other Perſon can be 


' ſo properly concerned to do it. 


Let the Company take this 700 J. South-Sea Stock from the 
Defendant Kezate, and reſtore it to the Plaintiff Hildyard ; and 
let the Defendant Keate, and not the Company, pay back the 
Dividend, which he has without a good Authority received, to 
the Plaintiff, and let the Defendant Keate, who has been in 
Default in this Caſe by Reaſon of his Neglect, pay both to the 
Company and the Plaintiff their Coſts, | 


Burton verſus Pierpoint. 
XR. William Pierpont of Nottingham, upon his 


with Mrs. Darcy, ſettled his real Eſtate on himſelf for 
Life, Remainder to his Wife for Life, Remainder to the firſt, 


78 


Sc. Son of this Marriage in Tail Male, Remainder to his own n 


Mr. Pierpont had two Sons by this Marriage, and having a 
ſmall Eſtate in Fee · ſimple unſettled, by his Will deviſed hi 
Wife's Jewels to her, and likewiſe the Uſe of the Plate to her 
for her Life; after which, by his ſaid Will he deviſed all his 
real Eſtate, ſubject to his Debts and ies, and after his 
Debts and Legacics paid, to his Kinſman the Marqueſs of Dor- 


cheſter, 


2 
* 
- 
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cheſter, Grandſon and Heir Gp of the Duke of King/ton, 
and in 1706. the Teſtator died lea ing two Infant Sons. 

At the Time of the Teſtator's Death, the real and perſonal 
Aſſets were not ſufficient for the Payment of his Debts ; where- 
upon the Creditors infiſting to be paid, the Teſtators Widow 

ve up her Jewels, and her Plate, and twenty-five Guinea 
Purſes (being her Dowry Money) which were all applied to- 
wards the Debts: But in the Decree obtained for the Sale of 
the real Eſtate, and for an Account of the perſonal, as well as 
real Aſſets, the Widow's Claim of her Jewels, Plate, and 
Dowry Money was ſaved to her. | 

In 1719. the Teſtator's two Sons died under Age, and with- 
out Iſſue, whereby the Eſtate-tail of the ſettled Lands expired, 
and the Reverſion in Fee falling in, became liable by the Will 
to the Debts. And now theſe Points were determined by the 
Lord Chancellor, | W 3 

½, That as to the 9 claimed by the Widow, Do. ]- 
it could not be bona paraphernalia ; for theſe are confined to the —_ 2 
Ornaments of her Perſon; nor could it (as had been urged) be ed by _— 
Part of her ſeparate Eſtate, it being given to herſelf, and not Widow - 
to her Truſtee, and the Wife cannot have a (a) ſeparate Proper- Foo 1 
ty in a perſonal Thing without a Truſtee ; but this Dowry=Mo-' % 009 df 


O=' % of - 
ney, in the Nature of it, was rather a Gift to the Church, the 4 4 


ſaid Dowry- Money being to be laid upon the Book. See Gih- Devin, pob. 3/6. 
fon's Codex Furis Ecclefiaſtici, Part I. p. 519. __ 


2.dly, That with Reſpe& to the Claim of the Jewels; as bona Baus P. 
paraphernalia, the Widow could have no Title to them, and Pena not 
that this Caſe differed from that of Tipping verſus Tipping, ( Mlowed wo 
Regard being to be had here to the Time of the Death of the where there 
Teſtator, when the real and perſonal Aſſets were not. ſufficient, are not As- 
for the Payment of the Debts ; nay, at the Time when theſe _— 
Jewels were applied to the Debts, there was a Deficiency of Hu = 
Aſſets, real and perſonal, for the Payment thereof; and tho pore 
afterwards upon a remote Contingency (ſuch as was not to be gent Aſſers 

reſumed or waited for, (viz.) a Death without Iſſue, Aſſets _— 

d fallen in, yet that this ſhould not alter the Caſe as to the a ſpecific Lo- 
bona paraphernalia ; for the ſame might not have ha un- hall. 


til twenty or thirty Years after the Death of the Teſtator, nor Cre. 


nor 
(poſſibly) until after the Death of the Widow, when the Ed 
and Deſign of the Widow's Wearing her bona paraphernalia, 
in Memory of her Huſband, could not have been anſwered ; and 
therefore it was reaſonable, that this ſhould be reduced to a Cer- 
tainty, (viz.) That if there ſhould not be Aſſets real or 
at the Teſtator's Death, or, at leaſt, at the Time when the 
age were applied to Debts, then the Jewels ſhould be li 
e 


But, 34 y, If the Creditors, by Judgment of the Teſtator, 
ſhould after his Death ound Bog nga of thy 
when the Heir, or Executor, or Truſtees, had other Aſſets to 

Vol. II, 0 5 


* — 
% 
* o 
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Truſtees, for which the Widow ought not to ſuffer, as to her 


Bona Parupbernalia; but in the preſent Caſe here was no De- 


fault, nor any Thing done, but what ought to have been, in 
Regard the juſt Creditors of the Teſtator were not to be kept 
out of their Debts, nor the Jewels, which were legal Aſſets, 
detained from them, in Expectation of that which might never 
happen; a ſubſequent Contingency of Aſſets falling in, muſt 
not exempt the Jewels from Debts, which, at that Time, both 
at Law and in Equity, they were liable to anſwer, 

Archly, However, in the preſent Caſe, foraſmuch as there was 
an expreſs Bequeſt of the Jewels to the Widow, notwithſtanding 
that, at the Time of the Death of the Teſtator, there were not 
Aſſets, either real or perſonal, yet ſince afterwards, tho by a 
remote Accident, Aſſets had happened, the Court held there 
could be now no Inconvenience to any Creditor or others, and 
that this Legacy ſhould be paid, and the Intention of the Teſ- 
tator performed, and the rather, for that here the real and per- 
ſonal Aſſets were by the Will made liable to the Debts and Le- 


gacies. 1 | | 

Eſpecially it being the conſtant Rule, that a Legatee, where the 

a 2 png real Eſtate is made liable to pay Debts, on the — — * 
bauſt tbe the perſonal Aſſets, ſnall ſtand in the Place of the Creditors, 

. E- be paid out of the Land; and that this was ſtronger in the Caſe 


— 15+ vt 6 ſpecific Legacy (the principal Caſe) which was to be pre- 


ſtand in his ferred in Payment before a pecuniary Legacy. | 
be paid out of the real Eſtate. | | 
W 2 1. e e all the Legatees were decreed to 
id, before the reſiduaty tee (the Marqueſs of Dor- 
cbehter) took any Thing, IN? AN? NY 


* 


DE 


have paid ſuch Debts, this would have been a Default in the = 
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Powell verſus Hankey and Cox. 


Term. S. Michaelis, 


Caſe 18, 
Lord Mac- 


H E Wife before her Marriage, by the Conſent of her Kell 


then intended Husband, conveyed her real Eſtate to 
Truſtees to ſuch Uſes; as ſhe, notwithſtanding her Co- 
verture, ſhould appoint; and aſſigned all her M 
and Bonds to her ſeparate Uſe ; beſides which ſhe had 200 J. not 
Exchequer-Annuities aſſigned by her intended Husband to her 
THY in Truſt for herſelf for her Jointure, 


The Wife, 
after the 
Death of her 
_ 


Arrears of 


Eſtate. Vide poſt Tena 2 


After the Marriage the conſtantly permitted her Husband to 
receive; the e without 
making any Complaint, either to the Debtors that paid the 
a or to her Truſtees. 

0 


the Wife conſented to ſell 100. ** Part of her 


Land of Inheritance, for 200 J. which the Husband having re- 
ceived, therewith founded a charity for poor Widows, and gave 
a Bond for it to the Wife's Truſtees, to be paid to them within 
three Months after the Wife's Death, for the Benefit of her Ex- 


ecutors, 


About ten Years after the Marriage the Husband died, and 


his Executors ſubſcribed the 200. 
South-Sea, without the Privity of the 


the Country ; but ſhe afterwards havi 
when the Affairs of that * 


uer-Annuities into the 


Notice thereof, and 
y were in their Proſperity, in-- 


2 having a Proportion of the Benefit of that Subſcrip- 


ife, who was then in 


* 
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Decreed by Lord Chancellor, ½, That as to any Part of the 
principal Money due upon any of the Mortgages and Securities, 
the Husband's Executors ought, out of the Aſſets, to make 
that good with Intereſt from & Death of the Husband. But, 

2dly, That with Regard to any of the Intereſt on the Mort- 
cages and Securities received by the Husband during the Cover- 
ture, as it was againſt common Right, that the Wife ſhould 
have a ſeparate Property from the Husband, (they being both 
in Law but as oe Fed) ſo all reaſonable Intendments and 
Preſumptions were to be admitted againſt the Wife in this Caſe ; 
and foraſmuch as ſhe had, for ten Years together, permitted 
the Husband to receive this Intereſt, without making the" leaſt 
Objection either to the Hutband, or to the Debtors who paid the 
Money, or to her own Truſtees, it ſhould be therefore in- 
tended, that -ſhe conſented to the Husband's Receipt of this 
Intereſt ; that the con Conſtruction might have been a 
Hardſhip upon the Husband, who (probably) epended on the 
Wife's permitting him to receive this as a Gift; and on ſuch a 
- Preſumption might have lived in a more plentiful Manner, the 
Comfort whereof the Wife muſt have ſhared in : And if ſhe, 
ten or twenty Years afterwards, ſhould be allowed to make her 
Husband a Debtor for all this Money, (which ſhe might do by 
the ſame Reaſon, as now after his Death to charge bis Execu- 
tors,) this might ruin the Husband, or, in caſe of his Death, 
prove equally prejudicial to his Children. 

And tho it had been pretended, that the Wife was kept in 
Awe, and hindered from making her Demand, by Reaſon of 
the Husband's paſſionate Temper, yet the Court obſerved, that 
this was not proved; and tho' that were really the Caſe, till the 
Wife might Pave applied, and complained to her own Truſtees, 
whom muſt be ſuppoſed to 25 had a Confidence in, as 
Perſons who would have protected her againſt any Reſentment 
of her Husband, had there been Occaſion ; whereas nothing of 
this was done. | x 
N As to the Caſe of ſeparate Maintenance, the Court 

otice, that the Husband's maintaining the Wife, barred 
the Wife's Claim in Reſpect thereof; fo if there ſhould be a 
Proviſion for the Wife's te Uſe for Cloaths, if the Huſ- 
band finds thoſe Cloaths, the Wife's Claim will be thereby bar- 
red; that in Caſe of the Wife's ſeparate Maintenance, if this 
be not demanded by her, ſhe will be concluded, even where ſhe 
— — e peinei rw 

to but that the princi 

Caſe was not ſo ſtrong,” in regard there the Wife might — 
demanded it from her own Truſtees; neither was it material, 
out of that Eſtate which was originally the Husband's, or (as 
in che principal Caſe) out of what was the Wife's own Eſtate, 
Gr that in both Caſes, the Wi not hwring demanded it for 


1 


87 
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ſeveral Years together, ſhould be conſtrued a Conſent from her, 
that the Husband ſhould receive it; and as to this Point of the 
of ſeparate Maintenance not being demanded by the 
Wife in his Life-time, the Caſe of Judge (a Dormer and the 
e | Wehr wh watdour; 
As to the Point, (viz.) the Wife's accepting this Bond 
for the Payment of 2001. within three Months after her Death, 
for the Uſe of her Executors, the Court held; this ſhould bind 
the Wife, and was a waving of the Intereſt of the 2007. _ 
her, own Life; for that it was impoſſible 1 0 
plain and expreſs Words as were in the Condition of the Bond, 
(vi x.) to be paid within three Months after her Death ; and if 
ſhe would avoid this Bond, it was incumbent upon her to prove, 
that ſome Fraud was made Uſe of in gaining her Acceptance 


(a) Hill. 
1712. 


thereof; that this being her ſeparate Eſtate, ſhe muſt primed * 


facie be looked upon as a Feme Sole; and it was, as if a Ferhe 


Sole had accepted ſuch Bond, which would have bound her; 
alſo it was a reaſonable Thing to ſuppoſe, that the Wife contri- 


buted to this Charity, it being to Widows, conſequently to her 
own Sex, and by this Manner of contributing to it, what ſhe 


gave was of very little Value, it being but out of her Life, af- 


ter her Husband's ; which, if ſhe had not happened to ſurvive, . 


would have amounted to nothing at all, ſo that there was the 
more Reaſon ſhe ſhould be bound by this Bont. 
With Reſpedt to the other Point, the Court held the Wife to 
be bound by the Subſcription of theſe Exchequer Annuities into 
the Seuth Sea; the fame Wing, docs by the Executors, who had 
the legal Eſtate; (for the Aſſignment of ſuch Annuities upon 
the Plaintiff's iage had never been e the Exche. 
quer, and conſequently were void,): wherefore this: Subſcription 

the Executors was to be looked upon as of equal Force with 
a Subſcription made by Guardians, which would bind an In- 
fant ; but then it being done without the Conſent of the, Wi- 
dow, the ſame ſhould be made good out of the perſonal Eſtate 
of the Teſtator ; nay, and if that ſhould prove deficient, out 
of his real Eſtate ; foraſmuch as he had covenanted for himſelf 
and his Heirs, to make good theſe Annuities of 200 J. a Year to 
his Wife; and this was ſo ordered, notwithſtanding ſhe was re- 
preſented, as having inſiſted afterwards,, upon receiving the 


u 
imaginary Benefit of thi Subſcription ; for that that looked 
rather li 


looſe Diſcourſe, than any Thing elſe, at leaſt, it 
would be too hard, for that Reaſon, to deprive her of the Pro- 
viſion, which was ſtipulated for her, on her i 


His Lordſhip admitted, there was a Clauſe (a) in the Act of (H Vide 


Parliament, for making all Subſcriptions made by Truſ- 
tees, Executors or 3 but this was 
Benefit, Quiet and Security of the South-Sea Company, which 
this Decree would not break into; on the other Hand, the Ex- 
cours cheer offering by their Aniver to make this god 

| OL, . : | to 


6 3 
(he faid) for the 2). 


3 | 8 3 TR - 8 | itn : 


to the Wife, notwithſtanding that two of the reſiduary Legatees 
were Infants, and ſo could not be bound by the Conſent of the 
Executors, yet ſuch Way of anſwering by the Executors, 
ſhewed plainly enough what was the Intention of all Parties 
touching the Subſcription of the Annuities, (via.) that the Wife 
ſhould not be deprived of the Benefit of her Settlement, who 
did not ſeem to have. had any Means of compelling the Exe- 
cutors to let her into the Benefit of the Sublcription of theſe 
Annuities, had there been any. 
W her Huſband's Aﬀets 


| Caſe I9. | Wo Anonymus. 
Lord Mac _ 
clesfield. T was moved to ſuppreſs an Anſwer as irregular or improper, 


Where the in regard it wanted the general Traverſe at the End, (viz.) 
general Tra- © without that, that any other Matter in the Bill contained is 


verſe is 


omitted at true; and it was objected, that without this e — 


the End of was no Iſſue joined. 
the Anſwer, 


yet the Anſwer is good, and not to be ſuppreſſed as improper. 


Jed Cur contra + It does not but that in the principal 
Caſe the whole Bill, and every auſe in it is fully anſwered, 
and then the adding the | eral Traverſe is rather imp 
than otherwiſe ; and if Iſſue is taken upon this general F 


n to ſet 3d l G ag . 


ſwer, without anſwering every Clauſe in the Bill; and for that 
' Reaſon it was the Practice for the Defendant to add at the End © 


of the Anſwer this general Traverſe, 


D E 


PW: 
Term. S. Hillarii, 
Wallis verſus Brigbrwel. Ce 
Derd Mur 
clesfield. 


HE Teſtator Breghtwell being ſeiſed in Fee of 

Feland, and he and his Wife living in England, 
Will made in England deviſed his Lands in 
a Truſtee (who alſo lived in England) for: 500 Years 
in Truſt out of the Rents and Profits to pay 804, per Annum 


that the 
ſending his Wife every Year to Frland to 


þ nog 
Annuity 


8 


* 
ran 
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Thing tho' charged on Land in Freland and by the ſame Rea- 
ſon that a ſingle Payment of 80 /. will be taken to be Engliſh 
| Money, ſo ſhall an annual Payment of 80 J. receive ſuch Con- 
ſtruction. a 
And this is ſtill ſtronger, in regard it appears on the Proof 
that the Teſtator had — Leaſes of Part of his Viſb Eſtate, 
reſerving juſt ſo much Rent to be paid in London free from 
Taxes, as would be ſufficient to pay all the Annuities given 
by the Will. 
Wherefore the Plaintiff had a Decree to be 2 her 801. per 
Annum Annuity in Engliſh We n any Charge of Le. 
mittance, and with Coſt?s. 


Caſe 21. Ex parte te Ryſwicke, 
e Mac- | | | 
pou . PON the Petition of the Creditors of Mrs. Cock, the Bank- 


Bill payable rupt, to be let in before the Cominiſſivners for their 
to B on C. whole Debts, the Caſe was, Mrs. Cock drew a Bill of Exchange 
in I in England upon her Brother Vandermaſh in Holland, for 1001. 
1 paya bie to. S. Vandermaſb accepted the Bill, and both he 
afterwards . 3 Mrs. Cock became Bankrupts, and out of the Effects of Van- 
A. and C. dermaſb fo much Money was paid by the Aſſi of the Com- 
—— miſſion of Bankruptcy againſt him to his Creditors, as amounted 


and B. re. to 40 J. per Cent. | 
ceives 

of the rs out of C's Effects, after which he would come in as a Creditor for the whole 
100 J. out of A's Effects; B. permitted to come in as a Creditor for 60/1, and the Maſter di- 
rected to ſee whether the other 401. was paid out of A's Effects in C's Hands, or out of 
C's own Effects; if the latter, theo C is a Creditor for this 401. alſo; but if out of A's Ef- 
fects, then 40/. of the 1004, is paid off. 


And now ſome of the Creditors of Mrs. Cock peti tioned QO 
Lord Chancellor, that they might come in as Credits of of Mrs. 
Cock for the whole 100 J. alledging, that tho' this ſhould be 
granted them, yet the Effects o Mes. Cock would not extend 
to ſatisfy them their juſt Debt of 100 /. even including the 40 l. 
ee. which they had before received out of Vendemaſpe 


O5. The Creditors by this Bill of Exchange having received 

1915 per Cent. out of Vander maſb's Eſtate, there remains but 
601. per Cent. due, and therefore ſuch Creditors ou it not to 
come in any otherwiſe, than as Creditors for 60. in regard 

401. of the Debt has been paid off and and it can- 

not be material, whether this was paid off by Yandermaſh the 

| Drawee, or by Mrs. Cock the Drawer, foraſmuch as there re- 

mains but 60 J. due upon the faid Bill of Exchange ; and if the 

A it would diſappoint the Intention 
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uſe of in an Extent; 


On this Statute-Staple an Extent was ſucd but, directed to 
the Sheriff of Staffordſbire, by Vertue of which, and of an 
Inquiſition taken thereon, the ſaid Sheriff extended diverſe 


this Statute · Staple, directed to the Sheriff of Nortingbumſbire, 
who, upon Inquiſition, extended other Lands, and thereupon 
a Liberate was ſued out and returned, and Sir William Jol 


brought an Ejectment. 


Upon which, there being a full and perfect Extent before, 


22 i 
Lands of the Cognizor in Staffordſhire, and this Extent was re- : 


turned and filed in the Petty-Bag Office. ow endl 
Afterwards Sir Wittam Folliff ſued out another Extent upon 


and the ſame being filed, it was held that this was a Satisfaction, 


and no new Extent could be afterwards made upon the ſame 


Statute ; and it was ſaid to be the Folly of the Cognizee to file 


his Extent, until he knew he had Lands ſufficient, for which 
were cited the following Authorities. 1 Inft, 290. 1 Venti. 
41, 42; Hob. 52. ' Forſter verſus Fackſon. „ 8. 
cap. 5. Crd.) Fac, 338, 339. 1 Lev. 92. 1 Nells Rep. 8, 
Meet Godbolt 257. 2 Bulftrod y. 3 Lev. 269. Cre. 
2. 9, 10. e ee ee ee 5 
hes a a Petition to Lord Chancellor, his Lordſhip gave 
Leave that a ſpecial 2 ſhould be entered upon the 
of Extent, ſhewing, that the Cognizor of Statute, Sir 
William Wolefley, died ſeiſed in Fee of ſeveral Lands in ſeveral 


Counties, 22 in Staffordſhire, ' Nottingbamſbire, &c. and 


the Cognizee Sir William Fell might be at Li- 
to ſue out Extents upon the Lands in all theſe Counties. 
And his Lordſhip faid. he would give the Cogniſce of the 


' Statute Liberty to enter upon the Record what Prayer 


pleaſed ; for that the Intention and Agreement of the Cogni 
who gave this Security, was, that all his Lands (were in 
ever ſo many Counties) ſhould be bound by the Statute, and 
conſequently: it would be moſt unreaſonable to confine the Cog- 
niſee to the Lands of the Cognizor in any one County; for this 
would be to defeat that Security-which the Party himſelf had 
agreed to give, and had actually given. | 
Whereupon this ſpecial Prayer was entered ; And the Cog- 
niſee recovered. the Land in Nottingbamſtire, notwithſtanding 
his formet Extent filed of the Land in Stafford/bire ; and tho 
afterwards there was another Petition preferred to ſet aſide this 
Order, inſiſting, that the Defendant, againſt whom the Eject- 
t 


ment was 3 the Land in Nottinghaniſhire, was a Mort- 


gagee, and without Notice, tho' ſubſequent to the Statute, + 
Fis Lov ip affirmed the firſt Ocder with great — Eying 
that the Law was the rather nice upon an Elegit on a Judgment, 
becauſe of the Word Ine that this Word was not made 
and had it not been inſiſted on, that the 
Defendant was poor, and an honeſt Creditor of the Cognizor, the 
Court was inclinable ta have given Coſts upon the ſecond Petition. 
| Reresby 
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£ rt 2 ad 2s Lord Mac- 
1 it 6 ind cleffield. 
4 HIS was B brooght bd Plaintiff and is Wife, The Truſt 
for his Wife's Portion of 3000 f,. and a Maintenance ſe- of a Term 
— in a Marriage-Settlement, by a Term of 500 Years com- gur for ra 
mencing in Default of Iſſue Male of the Bodies of the Plain- — For- 


tion fo 
tiff's Wife's Father and Mother, for providing Portions for the Danger, in 
Daughters of the Marriage,” to be raiſed by Rents and Profits, or Defaule of 
Sale or Mortgage;' and to be paid at the Daughter's attaining 2 
Age of Eighteen or Marriage. ighteen or 


is ſon fler as th Game might comeniem be raiſed ; the Mother died less n 
and leaving only one Daughter ; the end b of Opin ion, that the Fart 1 
de conve ly raiſed by of the Reverſion: 


| Providet" dat 10 Millathatice” Mai cindy: diet ths 
Death of the Father but the ſame to begin at the firſt Quarter- 


ee that if al he Daughters die before Eighteen or Mar- 
, then the 500 Years Term to be void. 
ch Power to he Father, with Conſent of the Truſtees, to 
revoke all the Uſes.  * 

The Mother died without leavin ving a Son, e 
one Daughter, who martied the Plaintiff without her Father; 
Conſent, > Paths of 2000) Heeyſie | Sik. & Mahle 
very of her Portion of 3000]. praying 
the reverſionary Term in her Father's L 


the ſame. | 
For which Purpoſe the Caſes of Ga and e 
in Raym. and 2 Tones, and particularly that of 


Sandys (a) were cited; ad © we mote ng, ht ry 9) Vit 
Settlement expreſly ſaying that the Portion h 

Eighteen or Marriage, hich ould firſt happen, the Gus 25 

lainly due. 

o The at eee 

os] „ 

0 
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Then it was obſerved, that the Daughter was here a Pur- 
| chaſer of her Portion, by the Mother's Marriage, who appear- 
ed to have brought a 5oo J. and for 25007, paid ſo long fince, it 
was but a reaſonable in, to be bound to pay 3000 J. at fa 
8 — , 4 this Potion bocume due 
and it muſt be ſuppoſed to have been the Contract or Bargain 
made by the Wife's Relations, that this Portion, with the Ad- 
dition of 5001, at ſuch a Diſtance of Time, ſhopld be paid back 
to the oply Child of the Marriage, if a Daughter, at her Ags 

That as the chief End of ſeeuring the Portion, was to prefer 
the Daughter in Marriage, ſo if this was not done at a ſeaſon» 
able Time, (and which the Settlement had fixed at Eighteen,) 
it might mort — — for CA 1 os 

obably woul marry again, ant ughter | 

rſt Wife who mig l be Years oft in 


—_—— 


the Life-time of her Father, and conſequently 
before ſuch Time as ſhe would become intitled to her Por- | 
tion. . bs; 
TLaſth, As to the Power of Revocation, it was inBifled, that 96 2 
when the Portion became actually due, (as here it was) it would [ 
be then too late for the Power of Revocation to deveſt what | 
Attorney General contra: This Caſe is not the ſame with 


Sandys and Sendys, but extremely different; but if it were, the 
Court finding wing Miſchief that has proceeded from 


A -—_ 


the Reſolutions n th Daughters to their Portions at 
Eighteen, (out of reyerſionary Terms) tempting 
them to Diſobedience, to throw off all their > upon 
their Fathers, and to ruin themſelves by raſh and unequal 
Matches, ought at length to make « Sund agint ch Mit 


Tho the Deed of Settlement ſays, that the Portion is payab 
at Eighteen, yet this is not all which is faid in the for 
the other Parts thereof ſhew, that the Portion' was not intended 
to be raiſed till after the Father's Death, and the Settlement is 
to be taken and conſidered all together, and with all the 


Con- 

8 ne of the Proviſo's is, that if there ſhall be no Daughter 

* the Wife not enfient, | 
erm 
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97 Daughter ſhould marry, and die before the Father, — 

veral Children, that yet ſhe ſhould have no Portion; but this 

muſt be left to the Breaſt of the Father, who cannot be ſuppoſed 

to be unkind to his own Child.” 

On the other Hand in the preſent Caſe, there is an Inſtance 

of Diſobedience in the Daughter, by her having married with- 

out her Father's Conſent, an Inſtance, which, probably, pro- 

ceeded from her Dependance upon being able to recover ther 

Portion in Deſpight of her Father. 

And this Contingency, (ig.) whether or no a Daughter 

ſhall be living at the Time of her Father's Death, makes the 

Caſe to be exactly like the Caſe — Corbet and \Maidwell (a). (a) Salk. 179. 

As to the Caſe of Sandys and Sandys, there was no Proviſo 

that the Term ſhould be void, if no hter living at the 

Death of her Father, nor any ſuch Power of Revocation, as in 

the preſent Caſe, and d Father is to be conſidered as much a 

Purchaſer of this Power of Revocation, by making the Limita- 

tions of the Settlement, as the Daughter a Purchaſer of her 


Mr. Talbot on the ſame Side: As to the Inconveniency of 
the Daughter's ſtaying an unreaſonable Time for her — 
the ſame Inconvenience muſt have been, if the Mother had 


: | 


1 


98 The he whole Deed muſt be taken together, elſe you will have 


a that the ſame ſhall be paid at the Da ter's Age of Ei 

or Marriage, or as ſoon after as conventently may be,” ſo that 
it is conſiſtent with the Deed, if the Portion be paid as ſoon af- 
ter the Daughter's Age or Marriage as conveniently may be, 


tee vr 1 be ſaid Sos canveniently 2 
is no other Way ＋＋ doing it, but 
nary Term, to the Ruin of the Family, by 
"Te Pomentof the Wen ks Ora 
— — the Payment of the Portion, and no Main- 
e Father by 
py > — $1 


Wire coy 
3 . der — 
— hard to make a Diſtinction, in order to preſerve the 
am 
To which it was Mr. be, That as to the 
e 
woald tend tothe Ruin of the ff, e ſame might be, and 
OL, | 
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The Court 
will not go 
further than 
warranted by 
Precedents, 
in ſelling re- 
verſionary 
Terms to 
pay Portions. 


(a) Vide 

Vol. I. in 
the Caſe of 
Butler verſus 


Duncomb. 
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6 5 1 
in Fact had been urged in all Caſes Where the Court had decreed 
the Sale of Reverſionary Terms for raiſing Portions for Daugh- 


ters, in the Life-time of the F ather. 


But that it would be as much a Hardſhip | to take it the other 


Way, (viz.) if the Daughter ſhould marry; ſuitably, and die in 


the Father's. Life-time, leaving many Children, that this 
Daughter ſhould have no Portion provided for her by the Set -· 
tlement. 5.5 rg IS „ XY * a 
That it had been very eaſy, had the Parties ſo intended it, to 
have inſerted a Proviſo in the Settlement, that the Portion 
ſhould not be raiſed in the Father's Life-time, eſpecially, when 
(as obſerved, before) it was provided that no Maintenance {ſhould 
be raiſed in the Father's Life-time. 4-26 Sr 
Lord Chancellor : The Caſe of Greaves verſus fon is a 
ſtrange one, and not common Senſe; 1 wa as far, and 
not one Jot further, than former Reſolutions have gone, for 
raiſing Portions for Daughters by the Sale of reverſionary Terms; 
and ——— ſuch a Caſe happens, (I mean when a Daughter 
applies in order to have the Portion raiſed in the Father's Life- 
time) I will ſtudy and labour to find out a Difference between 


that Caſe and the former, in order to diſcountenance ſuch Suits ; 


the Senſe of the Nation feems to be with me, in this Caſe, by 


there being generally, (a) now. a-days, a Clauſe inſerted in Set- 


tlements; to prevent the Sale of a Term for raiſing Portions, in 
the Life- pf ee de 8 - We Fg 
It is hard, that a Court of Equity ſhould incourage a Daugh- 
ter, juſt when ſhe comes to fourteen, or perhaps twelve — 
of Age, to ſay to her 1 12 2 _ fit for my Portion, 
«« pray pay it me, or I will marry, and then I can compel the 
* — af it by the Sale of your Eſtate. 
What cs will — eres wa a Daughter? What 
raſh .and unequal Marriages will thi uce ? Accordingly I 
have obſerved, that in moſt of theſe Caſes (as in the —— 
Caſe) the Daughter has married without the Conſent of the Fa- 
ther, which ſurely is fit to be prevented, _ Wer 
But it is objected, the Father will not in a reaſonable Time 
raiſe this Portion. | 


-  Refþ. But of the two which is fitteſt to be truſted, the Fa- 


ther, or his Infant Daughter ? doubtleſs he muſt be preſumed, 
— 679 his Daughter, to be willing to do 
A r perten Ou Ae fun the former Caſes where the 
Portion has been recovered by dale of r Terms, this 
Portion being to be paid at Eighteen or Marriage, or as ſoon af- 
ter as the ſame or may be conveniently raiſed, ſo that it 
is not to be raiſed, until it can be done with Conveniency; now 
in my Opinion, it cannot conveniently be raiſed by ſelling a Re- 
verſion, . which will incommode the amily to that Degree as to 

an 5 ä 1 | : ruin 
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Truſt in the Truſtees to join in ſuch Revocation. 
102 But I think it may roaring ts, a juſtifiable, but commendable 
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ruin the Eſtate ; for which Reaſon I think it cannot be conyeni- 
ently raiſed until the Death of the Father. 

Beſides, there is a Proviſo which makes this contingent during 
the Father's Life · time, and that is another Reaſon why it can- 


not be raiſed, ( viæ. ) a Proviſo, that if the Father dies without 
leaving a Daughter, or his Wife enfient with a Daughter, then 


the Portion is not to be raiſed ; which Proviſo imports no more, 


than that if, at the Death of the Father; there ſhall be no 


Daughter born, or in Ventre ſa mere, then no Portion is to he 
raiſed. 

It is true, ſo far has happened, that there can be no Daugh- 
ter in Ventre ſa mere at the Father's Death; no poſthumous 
Daughter; but ſtill there may be no Daughter fein at the Fa- 
— 8 Death; ſo that there is a Contingency ſtill ſubſiſting, 
which prevents the Portion from becoming due, and makes this 
Caſe reſemble that of Corbet and Maidiweil. | 0 

As to the Proviſo which ſays; that if the Father provides for 


the Daughter a Portion equal to what is ſecured by the Settle- 


ment, then the Term to be void ; by this, it ſeems; it muſt be 
intended, if the Father provides "ſuch Portion payable” at ſuch 
Time as the Portion by che Settlement is made payable, (via.) 
at Eighteen, if the Portion be conſtrued to be then 


With Reſpect to the Power of Revocation, it is ſtill a ſub- here there 


Power, and conſequently ſuſpends; and prevents the Par- is a Power 
tion from. being as yet payable, becauſe the Father, by Conſent Tum Trot 
of the Trofle may yet revoke ; he may revoke at Tune —_—- 
before the Portions raiſed, and paid; and it can be no ons, for the 
on to ſay; that the Right to this Portion is veſted in the Daugh- Husband 
ter; for ſuppoſe there had been a Son born, then a Right to the | ++ 
Remainder would have veſted in ſuch Son, and yet there tees o re- 
can be no Doubt, but that the Father, with the Conſent Yoke all the 
of the Truſtees, might have revoked this veſted Remain- bebe 
der, and by the ſame Reaſon may he with Conſent; &c. P 
revoke this Term which ſecures the Portion ; and if the Term 
falls, all the Truſts thereof muſt fall alſo, and conſequently the 
Truſt for raiſing the Portion: 

Indeed it has been objected; that it would be a Breach of 


E — to conſent 
Revocation; as Ae Daughter ſhould be drawn 
ſome very unworthy Man, — —— — 


—— in this ( 

tees, to join with the Father in 
© the Daughter ſhould have left 

it would be reaſonable for the Truſtees, 


vocation, r the — 
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if pract icable) to carry it to the Children of the Daughter, ſo 
= this Power ſeems to be ſtill a ſubſiſting Power, which 


there may be hereafter very good Reaſon to put in Execution. 


For theſe Reaſons, I think the Portion remains as yet liable 


to a Contingency, and therefore not to be - raiſed until this Con- 


Caſe 24. 


Lord Mar- 
c.esfield. 


A Guardian- 


ſhip deviſed | 


to three with- 
out ſaying, 
and to the 


Survivors or 
Survivor of 
them, yet the 
Survivor 

ſhall have it. 


tingency is out of the Caſe; which cannot be during the Life of 


the Father. "Ds ; F 
„ 1 


Mr. Juſtice Eyre verſus Counteſs of 
haftsbury. _ 
THE late Earl of Shaftshury, by his Will dated 10. No- 


| wember 1710. deviſed the Guardianſhip of the Perſon 
and Eſtate of his Infant Child (the Earl) to Mr. Fu 


tice Eyre and two others (ſince ed) without ſaying and to 


the Survivor of them ; ind this Deviſe of the Guardianſhip was 
until the Child ſhould come to twenty-one Years of Age. 

Lord Shaftsbury died beyond Sea, and the Infant Earl was 
now twelve Years of Age, when Mr. Juſtice Eyre, ving 
that his Lordſhip had not a proper Governor provided for him 
by the Counteſs his Mother, and that the Perſon who was or- 


dered to attend him as his Gentleman, was not a fit Perſon for 


that Purpoſe, petitioned the Lord Chancellor, that he, as ſole 


ſurviving Guardian, might have the ordering, as he ſhould 


think proper, of ſuch Governor, Gentleman and other Servants 
to attend the ſaid Infant Earl, and that the Perſon of the ſaid 
Infant Earl might be delivered over to the Petitioner. 

On the Behalf of the Counteſs it was inſiſted by the Solicitor 
General, Mr. Lutwyche, Mr. Cowper, and Mr. Talbot, that the 
Guardianſhip being deviſed to three, without ſaying and to the 
Survivor of them, the ſame did not ſurvive; that it was but a 
bare Authority, and no Intereſt, in Regard no Profit: could be 
made thereof; that if a Power were given to three, and one of 
them ſhould die, the Survivor could not execute ſuch Power; 


that if two were made Committees of a Lunatick, on the Death 


of one of them, the Commitment would determine; that this 
was a Truſt annexed to the Perſon, and not aſſignable, nor was 
it reaſonable it ſhould ſurvive, foraſmuch as the Teſtator might 


think ĩt p to truſt three, but not to inveſt àa ſmaller Num- 
ber with a of that Importance. e 
Alſo it was faid, that if the Infant ſhould die without Iſſue 


under Age, in ſuch Caſe the late Earl by his Will had gi 

an Annuity of 500 J. per Amum to Mr. Juſtice Eyre, whi 

Perſo Earl, who would be a Gainer on his LC 
t 
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Alſo with Regard to the Servants, it was ted 
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without Iflue and under Age; that the Will having appointed 
three Guardians to the Infant, it was the ſame Thing, as if the 
Teſtator had appointed thoſe three jointly, and then it was 
plain, that if one ſhould die, the Survivors could not act; that 
according to Auditor Curls Caſe, (11 C. 2. 6.) where an Office 
is granted to two, on the Death of one of the Grantees the Of- 
fice determines, x : 24 9 F Nr ; 
And tho' it might be attended with ſome Inconvenience, 


. were ſuch Guardianſhip or Authority to determine on the Death 


of one of the Perſons intruſted, yet it muſt be allowed to have 
been in the Power of the Teſtator to have prevented this Incon- 
yenience, by limiting the Guardianſhip to the Survivor by ex- 
preſs Words. Salk. 465. | 8 ans | 

It was moreover. urged, that this was a Matter of Truſt, for 
every Guardianſhip was a (a) Truſt; that the Crown, as Pa- 
rens patriæ, was the Supreme Guardian and Superintendant 
over all Infants z and ſince this was a Truſt, it was conſequent- 
r d do 


1 — N 


— Sd og 


erty 


& brederi 


hard a Thing, as to take away an Infant under thirteen Years verſus Fre- 


of Age, from fo careful a Mother as the Counteſs was ; that 
the tender Calls of Nature were on the Mother's Side ; and then 
there were two Phyſicians, (Doctor Robinſon and Doctor Friend,) 
who both teſtified, that the Infant Earl was of a tender and 
ſickly Conſtitution z ſo that at leaſt the Court might refuſe 
grant this in a ſummary Way, or otherwiſe than u Bill. 

to 


a very hard Thing to turn away ſuch as the Counteſs had expe- 
rienced to be =" Servants, and to take Perſons in their Room, 
whom ſhe had no Experience of, particularly, that Dr. Stubbs 
the Governor came in at firſt, wich the Approbation of Mr. 
1 Eyre, and-that he was a Man of Learning, Probity, and 
iety, and a . | 4 | 
Oa che other Side it was ſaid, that this Guardianſhip was 
not deviſed to three jointiy, but to three until the Infant Earl 


bare Authority, but alſo an Intereſt, for he might bring a 


Office of Executorſhip; but yet there could be no 


ſhould come to twenty-one ; that a Guardian had not oy a. 
rit 
the 


of Rayiſhment of Ward, or might make a Leaſe during tl 
Minority of the Infant, as was determined in the Caſe of Shop- 
land verſus Ryaler, Cro. fac. 55, 98. ſo that Guardians had 


an Intereſt coupled with their Authority, and conſequently. the 
Office would ſurvive, + | ; = 
the 


It was true, it could not be granted over; no more could 


but that if there were two Executots, and one ſhould: die, the 
other would take the whole Executorſhip as Survivor. 

And as to the Objection, that there was no Profit in the 
Guardianſhip, and therefore it ſhould not ſurvive, the ſame 
Way of Reaſoning would hold in the Caſe of an Executorſhip, 


for that was barely a Truſt, and no ways profitable ; notwi 
Vol. II. 8 i 


derick. 
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ſtanding which, being a legal Intereſt, it would ſurvive. Tt was 
likewiſe faid, that in Caſe where three Guardians were ap- 
pointed, if this were ſuppoſed to be but a joint Authority, and 
conſequently not to ſurvive, it would prove a great Inconye- 
nience, and in a good Meaſure fruſtrate the Intention of the 
Perſon appointing them. 5 5 


As to what was held in Auditor Curls Caſe, (bis) whero | 


an Office has been uſually granted to two, and one of them dies, 


that this is a Determination of ſuch Office, the Reaſon muſt be 1 


ppoſed to be, becauſe they both make but one Officer, as in 
the Caſe of the Sheriffs of Midalgſe e. 
That with Regard to the 500 J. per Annum given to Mr. 
Fuſtice Eyre, in Caſe of the Infant's Death without Iflue, and 
under Age, that could be no Objection in Caſe of a Teſtamen- 
tary Guardian appointed by the Party himſelf, whatever it 
might be where the Guardian was to he 2 by the 
Court; for where the Teſtator himſelt ſays, that F. F. ſhall 
be Guardian of his Son, and by the ſame Will alſo declares, that 
the ſaid Guardian ſhall have the wwho/e Eftate; in Caſe the Child 
ſhould die within Age, ſurely that would be good ; much more 
ſhall the Deviſe in our Caſe, which is but of a ſmall Part of the 
Eſtate. | T r 
Then as to the Objection of Hardſhip, from the Guardian's 
being impowered to impoſe Servants, Governors, Gc. who, when 


put upon the young Lord by-fuch Guardian, would probably 


not regard the Counteſs, as having no Dependence upon her, 
this might be as well turned the other _ (0 That if 
they were put in by the Mother, they would have no Regard to 
the Guardian, who yet was intended by the Will to be in loco 
Parentis, and to ſupply the Father's Place. | 

That Doctor Sd the Governor might be a good Scholar, 
and a pious Man, and yet it would not neceſſarily follow, that 
he was a proper Governor to attend the young Earl to Court, 
or to noble Families, or at the Exerciſes of Daneing and Ri- 
ding, which it was fit his Lordſhip ſhould be acquainted with. 

Beſides, it was of great Conſequence, in Regard ſuch Ser- 
vants are apt to flatter their young Maſters, and to entertain their 
Thoughts with ſuch Things as would be rather pleaſing than 
uſeful to them. | le | | 

Lafth, with Reſpect to the Tenderneſs of the young Lord's 


Conſtitution, that was, however, of late and 
he being now upwards of twelve Years of Age, this was the 


a Perſon of his high 
Country ; and this being the 
ſonable to truſt Providence in 
Nobleman to ſome publick School. 


1 Into him a | 


lo 


07 
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_ veſted in Mr. Juſtice Eyre as the ing G 
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Right to diſpoſe of the Guardianſhip of his Child until twenty- ©? 24 


one, and having done ſo here, it will be binding, unleſs ſome 
Misbehaviour be ſhewn in the Guardian, in which Caſe it be- 
ing a Matter of Truſt, this Court has a Superintendency over it. 

But as to the Objection, that this Right of Guardianſhip 
does not ſurvive, becauſe it is not ſaid in the Will in expreis 
Terms, that it ſhall go to the Survivor; there ſeems to be no 
Colour for it, becauſe where ſeveral Guardians are appointed by 
a Will; each of them ſeems to be a t Guardian; like the 
Caſe where there are two or three Ch Wardens of a Pariſh; 
each of them is a diſtinct Church-Warden ; and it would be miſ- 
chievous, and of very ill Effe&, if where there are ſeveral 
Guardians appointed by a Will, and ſome refuſe to act, that the 
reſt ſhould not be able to do any Thing; and yet this muſt be 


the Co nee; if a | deviſed to ſeveral ſhould be 


taken to be one joint naked Authority; ſuch Conſtruction 
would make the Act of little Force; a Guardian has an Au- 
thority coupled with an Intereſt, and may bring a Writ. of Ra+ 
Am uf Ward oiiahs Infant's being taken from him; and 
tho' it is true; that the Damages recovered ſhall by the Statute 
— the Benefit of the Ward, yet the Declaration muſt 

y it ad dampnum of the Guardian the Plaintiff, C 

The Reaſon of Auditor Curls Caſe; where; on the Office of 


Auditor being granted to two, without ſaying and to the Sur- 


ui vor, ſuch on the Death of one; was held to be deter- 
mined; was; becauſe in ſuch Caſe both made but one Officer; 
as the two Sheriffs of Middleſex make, as to their Office, but one 
Perſon: In the preſent Caſe; here is a plain placed and 
and who; 
every one is aſſured, will well execute Truſt; which it will 


be impoſſible for him to do, without being allowed to place and 


chuſe the Governor, Gentleman, &c. to attend upon and take 
Care of this young Nobleman. | | 
And tho Dr. Stubbs may be a good, learned; and pious 
Man, yet he may not be ſo fit to attend the young Earl to all 
Places, for Inſtance, to Courts, Places of Exerciſe; and Diver - 
ſions, &c. at which it may be proper for his Lordſhip to ap- 


But L muſt differ from Mr. Juſtice Eyre, as to ſending the 
Infant to a publick School, which may be thought likely to in- 


ſtil into him Notions of Slavery 1 
vernor, as alſo Mr. Bennet from being Gentleman, and deliver 


the Infant into the Hands of his Guardian Mr. Juſtice Eyre, 


F N 

But Lord lor ſaid, that this was in Confidence that 

the judge ſhould return him to his Mother the —_— 
oht, 
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Night, for that as yet, the Court would not make any Order 
touching the Cuſtody of the Earl's Perſon. 

Afterwards on the Great Seal's being taken from the Earl of 
Macclesfield, and placed in the Hands of three Lords Commiſ- 
ſioners, on 18th. March 1724. Mr. Juſtice Eyre (lately made 


Lord Chief Baron of the Exchequer) exhibited his Petition to 


the Lords Commiſſioners, ſetting forth the former Proceedings, 
and that the Infant Earl, who was now juſt fourteen Years of 
Age, and had been married to Lady Suſana Noel, Daughter 
to the Counteſs of Gainsborough, was detained from the Peti- 
tioner ; that ſuch Marriage was without the Conſent or Pri- 
vity of the ſaid Lord Chief Baron the ſurviving Guardian; 


therefore the Petitioner thought it his Duty to lay theſe Things 


before the Court, praying, that the Cuſtody or Tuition of the 
Infant Lord might be granted to him, and that the Court would 
make ſuch Order touching this Matter, as they ſhould think 
proper. | | 

Upon this the Counteſs Dowager of Shafts itioned 
the Lords Commiſſioners, that the Order of the — — Mac- 
clesfield, declaring the Right of Guardianſhip to belong to the 
Lord Chief Baron Eyre, and directing the Perſon of the Infant 
Earl to be delivered to the ſaid Lord Chief Baron, might be ſet 
aſide. | f % 

Alſo the Infant Earl petitioned the Lords Commiſſioners, in- 
ſiſting, that the Guardianſhip of his Lordſhip given by the Will, 
was determined by the Death of two of the Guardians, and 

ying that his Lordſhip, being now of the Age of fourteen 
Fears, might be at Liberty to chuſe his Guardian. 2 

On hearing theſe Petitions, the Court ordered a Sequeſtration, 
unleſs Cauſe, both againſt the Counteſs [Dowager] of Shaf?/- 
bury, and againſt the Counteſs of Gainsborougb, for their Con- 
_ in contriving and effecting this Marriage without the 
ent of the Guardian, and without applying to the Court. 

And the Perſon of the Infant Earl was ordered to be reſtored 
by the Counteſs [Dowager] of Shaftsbury, to the Lord Chief 
Baron, it being the Opinion of the Court, that tho' the Declara- 
tion made by the late Lord Chancellor, that the Right of 
Guardianſhip did belong to the Lord Chief Baron as ſurviving 
Guardian, and the Order made thereupon, was ever fo errone- 

ous, yet that the ſame was a good Order until reverſed, and 
Conſequently it was a Contempt to break it. | 

On the 15th May, the three Lords Commiſſioners, (uix.) 
Sir Foſeph Jekyll Maſter of the Rolls, Mr. Baron Gilbert, and 
Mr. J. Raymond, having heard this Matter ſolemnly argued by 

Counſel on both Sides, gave their Judgment, which was deli- 
"_ by the _ ——— Fekyll, that the Court were all 

Opinion, ueſtration againſt the Counteſs of 72 
bury ought to be abſolute. ky : _ 


o 


The 


110 | | 
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on the Ward's being married, 
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The Marriage of a Ward without the Conſent of the Guardi- 
an, is a Raviſhment of the Ward; 2 bift. 440. and. aggravated 
in this Reſpect, that after ſuch. Raviſhment by Marriage, the 
Ward cannot be reſtored to ſuch Condition as he was in * zz 
it being rendered impoſſible by the Wrong of the Raviſher. Aran 
By the Statute of Weſtminſter 2. cap. 3 5. tis enacted, that if The . 
one be 7 Raviſhment, either of a Male or Female Ward, fag geg 
if the Wa 
be 


* as " oY —— — 


Pe - 
f +4 


* © 2 
* F ws 
# © - 


1 = 
be reſiared, tho'- wot' married;" the:Ravidhes all et ny oa) 
with two Years Impriſonment; but if the Ward ſuch as mat- 
be not reſtored, or if he be reſtored and be married, the Party dena Ward 
guilty of ſuch Raviſhment (if he cannot make Satisfaction for Conſent ot 
the Marriage) ſhall be puniſhed by Impriſonment for Life, or the Guar- 


by abjuring the Realm, at the Diſcretion of the Court where he din. 


is tried; ſo that a Raviſhment of Ward became an Offence not 

only aginſt the Guardian, but __ the King: And whereas, 
e Raviſher was to be puniſhed 

by perpetual Impriſonment, or by abjuring the Realm; this 

ſhews the Greatneſs of the Offence, by the Grievouſneſs of the 

Puniſhment. | | 

And the Matter of marrying Infants without the proper Con- 

ſent of Guardiane, is provided againſt, both at Law and in this 

Court, eſpecially the latter, it _ notorious, that a Court of 

Equity entertains no greater Jealouſy of, nor ſhews more Re- 

nn againſt any Thing, than the unlawful Marriage of 

Infants. | | . 

In the Caſe of the Marriage of a Lunatick, (viz.) that of 
Mr. Packer's marrying Mrs. Af, the Court (a) committed (e) Vide 
Mr. Packer, the Parſon, and others that were their Agents, Chan - 
and Packer continued in Cuſtody for a conſiderable Time, and 


Infants and Lunaticks may be compared together, both of theſe 
ener rays 7m | | 


In Caſe where an Infant is committed by the Court to the On this 
cognizance, that the Infant ſhall not marry without Leave of the Cultoly 
the Court, which form is very rarely altered; and on ſpecial of an Infant 
Circumſtances ; ſo that if the Infant marries, tho' without the 79 he, Care 
Privity, or Knowledge, or Neglect of the Committee, yet the ſach Com: 
Recognizance is, in Striftneſs, forfeited, whatever Favour the mittee enters 
Court, upon Application, may think fit to ſhew to ſuch Com- date : Re. 


mittee, when he appears not to have been in Fault. 5 06 


not marry Without Leave of the Court. (3) Vide Vol. L Dr. Dees Caſe 


In Lord Sommers's Time, Mr. Grodwin mariied _ Inine 
Mrs. Knight) and was committed, and this Commitment was 
by an Act of Parliament for diſſolving the Marriage. 


Vor. II. 14 80 


nns ISS 
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(a) 22 1 Mal, 
12 Anne 
Regine, 
Hannes ver. 
Wangh, at 
Brie 


he Dit. 
cou of the 
Judicial: Au- 
' thority of 
the Maſter 
of the Rolls, 


Pag. tog. 


80 on (a) Sir Edward Hames's Daughter and Heir G uns 
an Infant being inveigled from her Guardian Dr. Waugb, and 


married to one Willis, tho' Mrs, Hannes was not taken from a 14 


Guardian aſſigned by the Court, yet, in that Caſe, both Mr. 
Willis, and the Parſon, and the Agents, were all committed by 


the Maſter of the Rolls, Sir John Trevor, and the Order after- 


wards confirmed by Lord Harcourt ; and as this 1 

the Inſtruments where ſuch Marriage is had without the Con- 

ſent of the Guardian, ſo, if there be only an Apprehenſion, 

_ the Infant will be married ee either by the Guar- 
dian, or by his Neglect, a Court of Equi 


per Perſon, or Relation, in order to prevent ſuch Danger; as 
was done in the Caſe of the Infant Lady Catharine Anneſley 
by Lord Chancellor Harcourt, and likewiſe in another Caſe, 
_ that of Mr. Vernon of Staffordſhire, by Lord Macctsf- 


Put the preſent Caſs is fill of a higher Nature as it is the 
Caſe of a Peer of the Realm, in whoſe Education the Publick 
is intereſted ; and where the Guardianſhip of him is deviſed 
by a Peer of the Realm, (viz.) by the Will of the late Lord 
Shaftsbury; 

As to the Objection that has been made to the Order of this 
Court, that there are no Words therein, that the Infant ſhall 
not be married without the eee of the Guardian. 

Reſp. The Court could not ſuppoſe, ot foreſee, that any 


| ut the Guardian's Conſent; 
and for that Reaſon, there was no expreſs Proviſion againſt it in 


the Order ; but Rill this Prohibition is implied, (viz.) that no 
Perſon, without the Leave of the Guardian, ſhould marry this 
Infant: Beſides, by the fame Reaſon that theſe Words ought 


to be inſerted, the Order ſhould likewiſe have provided, that no 


| Perſon ſhould take away, or raviſh this Ward from the Guardian, 


Sc. all which Things are ſurely implied; but further, it is a 


ſend for the Infant, and commit him to the Cuſt of a pro- 


113 


ſufficient Anſwer to this Objection, that ſuch Negative Words 


are never inſerted in the Order 
But then it is objected, here is no Diſparagement in this Mar- 
riage ; foraſmuch as the Birth of the Noble Lady, to whom 


© | Lord Shaftsbury is married, and alſo her Quality, are to 
thoſe of her Husband ; =, ltr Qui, rs © being 


educated under the Counteſs of Gainsborough her — a 
w—_— * — Honour, Virtue, and Quality. 
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tho there) be — yet this is/ 
only by Way "Extenuation, and can never be urged as a. Juli 
fication; for it is che Marriage without the Conſent of the. Guar.. 
dian that conſtitutes the Offence, ſo that ſuch - Marriage having 
been im bre of ern Derne and Femme, unmann 
to extenuate. 

And it in oblerabla. that the Dre the: Ward 
was not where: ſuch Ward without the Guardian's Conſent mar- 
ried one of Inferior Degree, as a. Villein; Citizen, or 
but where the Guardian himſelf married the Ward to one of In- 
ferior Degree, amn cap. 6 & 7. 
2 899 2. 

G "The Puniſhment of this Ravidhment'of Wand by be- 

queſtration, /or:otherwiſe, would be fruitleſs, fince the Marri- 
age having been once ſolemnized and. peclotted, the ſame cannot 


But in Reali 


kr — Sheen night be meds, the?) the Marriage 
Re e mi 
n of the Ward; but in 


all theſe Caſes the Reaſon of inflicting Puniſhments is for Ex- 
ample's Sake, and to deter others from the like Offence of R. 
viſhment of Wards, ' 
1 Otjeft, This Marriage i by the. Counteks the Mother of..the 
5 Mida Ea, ho is Ger an by/Nature and Nurture, and fo 
cannot be guilty af a Raviſhment of Ward. 

Ned. The Right of a Grandin takes Place uf 
a Guardianſhip by Nature; by the 
Parliament the Guardian by Will takes Place of all other:;Guar« 
dians, and his Authority, n 
Paternal Authority. 2 «701 £453 

Object. There B no Inſtance of any os Caſe, bene a: Chu 
17 plant hay been dgainſt en fdr: Naber fe TG er, Tar 


Refſp. The Lords Selkirk — 7 oraler ofthe Inf 
Duke of Hamilton, > {get the, Dutchels of Hamilton 
for taking away the © Dake at of — and their 
Complaint was received; upon which the Court would: have 
proceeded ay the Mother, but the Guardians could notmake 
out their Right of G r Nr * 
the Inſtrument under which they claimed. 9 

5 — the Court ae 
LINJON, ; N | INT. * ' 

tobury dof he male eons *) bio arly fn 


and here the Queſtion is, whether the: Counteſs. of Gain ſbau 
cunning Com age. avid > 2 the! 
er i. ods Porn. 4 
| 3. pag 922 was.) Weitrof Reviduriedt 
of Ward was braught againſt: four Men und >. 


® 


Words of the Act of 


4 11 : 
As to the Caſe of Lady Gainſborough, that: ſeems. tu differ: 


„ ge at RT 
— 


* Vide the 

Caſe of 

Goodall ver, 
Harris, poſt. 


| borough, 


Men took away the Ward, and the Woman, knowing that 
the four Men had taken away the Ward, married the Ward to 
her Daughter; upon which Hirle C. J. gave the Rule, that the 
Woman was equally guilty with the four Men, of the Raviſh- 
ment of the Ward, the Marriage of the Infant, without the Con- 
ſent of the Guardian, conſtituting the Offence ; and tho? the 
Guardian be not appointed by the Court, nor any Commit- 
ment made by the Court of the Infant, yet have thoſe been 
puniſhed, who have married the Ward without the Conſent of 
the Guardian, as appears from the above cited Caſe of Mrs. 
Hannes, where'the Caſe was nothing more than. that of mar- 
rying the Infant without the Conſent of the teſtamentary Guar- 
dian, and the Decree was only for an Account of Sir Edward 
Hannes the Father's perſonal Eſtate, and for an Allowance of 
Maintenance fot the Infant. : 

Whereas in the principal Caſe, the Decree goes ſomething 
further, as it directs that the Will of the late Earl of Shaft / 
bury ſhould be performed, Part of which Will is, that the In- 
fant Earl ſhould be under the Care and Guardianſhip of the 

In 3 Co. 38. (Ratclif*s Caſe) it was reſolved, that every An- 
ceſtor, whether Male or Female, might bring an Action of 
Treſpaſs or Raviſhment of Ward, againſt any one for taking 
away his Heir apparent, Male or Female, and for marrying fi 
Heir, and that it is not material, of what Age ſuch Heir then 
was; and as the Anceſtor might bring ſuch Action for taking 
away and marrying the Heir, ſo alſo might the Guardian for 
taking away and marrying the Ward. | 

It does not „that the late Earl of Garnsborough left any 
Teſtamentary Guardians of his Children, ſo that as the Coun- 


teſs was Guardian of them by Nature, the Marriage of her 11 


Daughter belonged to her, conſequently, it is to- be preſumed, 
ther he ri her Diner's, the alice. Earl E laſt, 
ſhe did not, ſhe may purge herſelf by Oath. 
But it — „that the Lord C. B. Eyre, the Guardian 
of the Infant = has = his Petition, made out any direct 
„or prayed any Thing againſt the Counteſs: of Gai 
and poſſibly, the Court may not be bound, ex 9 45 
to puniſh for a Raviſhment of Ward, where there is no 
This Court has the Care, but not the Guardianſhip of In- 
ts, and the Lord C. B. Eyre: is not a * Guardian appointed 
by the Court, but by the Will of the Father, in which Re- 
ſpect the Court is the leſs concerned. | Oh 
And tho the Star. 12 Car. 2. c. 24. ſayt, that a Teſtamen- 
tary Guardian may maintain an Action of Raviſhment of Ward, 
if the Infant be taken from him, yet the Statute does not injoin 


; - do it, but refers the ſame to the Diſcretion: of the Guar- 


So 


I16 


* egg ware _. 22 — 


* — , —— 
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80 that in this Caſe, foraſmuch as the Teſtamentary Guar- 
dian has not complained of, or prayed an Ne row againſt 


Gainſborough, the Court will do inſt her, 
—— the Order of Sequeſtration with to 
her. 


dus ebe de come 46 che Neiten of d en lap) or 
Shaftſbury, where it is firſt objected, that tho the Court might, 
wpon! 2 Petition, make « proviſiial Order for- the” til 
Care of an Infant, yet that they ought not to make 
Order determining the Right of Guardianſhip, unleſs the Mat- 
Lon ee Anſwet, and 
Proo 


113 N. In this Caſe, here are a Bill and Anſtwer, and both the 
Will, and the Deviſe of the Guard tanſhip, are ſet out by the 
Bill, "whereupon the Decree a" the Trufts of the Will 
ſealt be performed, one: of whi Td Truft is the | 
of the Infant. 
| It is not material that the Earl was Defendant, for fo it was That K 
in the Cafe of Mrs. Hummer, who was married to Mr. Wilks, . 
without the Conſent of the Guardian; and this Court tha may, Pater Bo. 
upon Petition only, without any Bill or Dectee, make an Order ele 
co determine the Right of Guardanſhip in reed the Car of 

all Infants is lodged in the King as Pater Putriæ, and 


King this Care is delegated to his Court of Chancery. 2150 
cots, 


naticks, and n — under the Direction of the Court of Chancery, which in 
ſequence thereof hath 38 without Nl or ear 


touching the — ch Right 


III F. N. B. 232. the King is bound, of common 
Law of this — .— every * 


take cart of themſelves, are provided for by the King as Pater 
Patric, and there is the fame Reaſon to extend this Care to 
the King iſſues out to take care of him, who! 

NS e me terrarum ſuarum, minimò 
ES the Care and: Protection of the Crown; as Perfons 
I take care of themſelves, 

of, ſo that, a from tho Statute * 55 relating to 
de © HL l as —＋ 1 


LA y_ 


the Laws — their Goods and Chattels, 
and Tenements, and by 
Subject is taken to be within the King's Protection, for which 
Reaſon it is, that Ideots and Lunaticks, who are uncapable to 
Infants. 
Thisis the Reaſon given in the Writ de ord 
2 
in the Writ de! Lunatico inguirrnub, 
— ew Cn as well as — . 
9 In like manner, in the Caſe of Charity, the King, pro bono 
publico, has an ori Right to — Lie the Care there- 
of 
has been every Day's Practice to formations in Chance»: 
Vol. II. oY 
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ry in the Attorney General's Name, for the Eſtabliſhment of 


_ Charities, | | 5 
(a) 2 Vern. Alſo in the Caſe of (a) Berty and Lord Falkland, the Lord 
333- Sommers, in delivering his Opinion, takes Notice, that ſeveral 


Things are under the Care and Superintendency of the King, as 
he is Pater patriæ, and inſtances in all Charities, Ideots, Lu- 
naticks, and Infants, | 
Indeed ſeveral Acts of Parliament have made Alterations in 
ſome Caſes of this Nature, which ſo far ſtand altered, and no 
further; but unleſs there be expreſs Words in an Act of Par- 
liament for that Purpoſe, the original Juriſdiction of this 
Court remains as before; but there is not any one Act that 
has taken away the original Juriſdiction of this Court with 
Reſpe& to this Care and Superintendency in the Caſe of In- 
fants, Charities, Ideots, and Lunaticks. Since the Statute 
which took away the Court of Wards, the Juriſdiction of 
(%) 2 Vern. Wardſhip (5) returns to the Court of Chancery; and it _ 
ubi ſupra. by the Regiſter 21. b. 198. that a Writ may iflue out of this 
TY Court to remove the Guardian of an Infant, and to put another 
Guardian in his ſtead. | 
Tho! an In. The Law is particularly favourable to, and careful of an In- 
fant cannot fant's Intereſt, and tho' the Infant himſelf cannot bring an Ac- 
bring an count againſt the Guardian, until his coming of Age, yet a 
prom third Perſon may bring a Bill for an Account againſt the Guar- 
Guardian dian, even during the Minority of the Infant. 
— Age, yet a third Perſon may bring ſuch Bill for an Account, even during the 
Minority of the Infant. 


So in all Decrees againſt Infants, even in the plaineſt Caſes, a 
Day muſt be given them to ſhew * Cauſe when they come of 
Age. | | 
gy Sommers has often ſaid, that this Court ſhould be always 
open for Petitions; and Orders on Petitions, in regard to the 
Guardianſhip of Infants, have not only been proviſional,” but in 

ſome Caſes deciſive, as to the Right of Guardianſhip,  - 
Thus in the Caſe of Lord Tenbam and Barret, there was no 
Bill depending in this Court, but only a Petition, deſiring that 
| Lady Tenham the Mother, being a Pa iſt, might not have the 
9218 March 2 5 the 8 (c) determined on Petition 
| ; inſt the Mother; u ich an A was brou to 
the Houſe.of Lords, before whom it 1 obe, nor 
once thought of, that this Court could not, on a Petition 
| dts , 


.* Vide Vol. I. Fountoin verſus Caine & e; where it appears that an 
Infant on his coming of Age, and before the Decree made abſolute, may put 
in a — Anſwer. See alſo the Caſe of Sir Fobn Napier verſus Lady Effing- 


** 
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only, Ace Right of Guardianſhip ; and on the - q 
Appeal the (a) Lords alſo determined the Right againſt the () April 
Mother. 


Alſo in the Cafe abs watts Guardian, ſuch Guardian 


having a plain u the Words of the Will, and the 
whole Oc r — BY 
no Proofs of either Side are requiſite, or can avail; and 
e eee 
wiouts Bl laſt place it is objected, tha the Wording 
But in t is obj , that upon din 
121 of this Will, the Lord Chief Baron has no Right to the Guar- 
dianſhip, the ſame being deviſed to him and two others, with- 
out ſaying and fo the Survivor of them, and that this is a 
joint perſonal Confidence wherewith three are intruſted, where- 
fore by the Death of any one, the Guardianſhip is — 
and to prove that a Guardianſhip is perſonal, it has been u 


that it is not aſſignable, nor will it go to Executors or 
niſtrators. 


Reſp. 1 admit a Guardianſhip is not affi ble, neither will 
it — Executors or Pare) Gras bar 5 for all that, it is 
coupled with an Intereſt, and is not a naked Authority : I 
admit alſo it has been ſaid, that where a naked Authority is 

given to two, if one dies, the Survivor cannot act; but the 
lame Book, (viz.) 1 H. 112, 113. ſays, that where an Au- 
thority is coupled with an Intereſt, it does ſurvive. In the 
Caſe of Gardiner and Sheldon, (Vaughan 182.) the Caſe of a 
Guardian is compared to that of an Executor or Adminiſtrator, 
which is not aſſignable, but yet ſurvives z and tho' a Guardian 
be not in all Reſpects to be compared to an Executor, in re · 
gard the latter may continue his Executorſhip, * an 
Executor by his Will, yet the Caſe of a Gu ianſhip deviſed 
to two, is ſtrictly like che Caſe of an * Adminiſtration grant- 
ed to two, (eſpecially where the Debts amount to as much as 
the Aſſets;) for in that Caſe, as well as in the Caſe of two 
Guardians, an Adminiſtrator, cannot aſſign his Adminiſtrator- 
22 ſhip, it will not go to his Executors or Adminiſtrators, but 
to the ſurviving Adminiſtrator; ſuch an Adminiſtrator is. ac- 
- countable to the Creditor for every Thing, as much as the 
. can make no 
rofit. 
And that a Guardianſhip is coupled with an — is moſt 
apparent in that a Guardian may bring an Action and avow in 
"ws VR _y make (5) re Minority of 0 2 Roll. 


* 
* 
N | 
0 : . 
C 


| the Abr. 41. 
| eu. 3. 
5 ' $14. b 
deing granted to two, and one d it was held to ſurvive to the other ; 
and more particularly the Caſe of » verſus 


1 
where Talbot determined accordingly on bearing Civilians. . 


 (s) Ibdd. „ as 
| Dominus pro tempore. 7 245 
„ Guardianſhip is not properly an Office, nor to be reſem- 
bled (for Inſtance) to the Office of a Parkerſhip ; for the for- 
mer has an Intereſt in tho Infant's Eſtate ; but a Parker has no 
Right or Intereſt in the Park, or Land incloſed therein, and 
the Owner of the Land may determine ſuch Office by diſpark- 
ing the Park, or- killing the Deer; and whereas in Pop. 204. it 
is aid, that where the Lord Grey committed the Cuſtody of 
| his Son to four, and one of them died, the Authority deter- 
=_ - mined z/ this Caſs: in put upon the Gauſe of the Statute of 
: 46 5 Phil & Mar. cap. 8. which ſays, That whoſoever 
| «© takes a Damſel unmarried, and under the Age of ſixteen, out 
«© of the Cuſtody of their Father or Mother, or any ſuch Per- 
** fon to whom the Father in his Life-time, or by his Will, or 
« by. any Act in his Life-time has appointed the ſame, ſhall be 
c ſubject to the Pain of two Years Impriſonment, or to the 
6 Payment of ſuch Fine as the Court ſhall appoint.” 80 that 
by that Act, as to this ſpecial Purpoſe, the Father might b 
Will or Deed appoint the Cuſtody of his Daughter, but duch 
Appointee had not the like Intereſt as the Guardian has, he had 
but a bare Authority. wy 1 
As to Auditor Curl's Caſe, that depended upon the Statute of 123 
the. 32 H. 8. cap. 46. but in the principal Caſe, uin the now 
Infant Earl was ſo very young as not to be above a Year old, and 
the Teſtator had appointed him three Guardians, it was hard]! 
probable, that the Teſtator himſelf could gn ine, that 12 
thoſe three Guardians ſhould live until the Child's Age of 
twenty-one ; and then to ſay, that the Guardianſhip ſhall de- 
termine by the Death of any one of the Guardians, would be 
to affirm, that the more Care the Father takes of the Child's 
Education, the leſs it ſhall: profit the Child, becauſe by the 
Death of any one of theſe Guardians the Child ſhall be without 
a Guardian, and the mote of them were appointed by the Fa- 
ther, the leſs Likelihood there would be that they all ſhould live 
till the Child ſhould arrive to twenty- one. 5 
Lord Commiſſioner Gillert was of the ſame Opinion with 
Lord Fekyll; obſerving further, that the Court of Chancery 
has an original Juriſdiction of the Right of Guardianſhip, and 
as formerly the Lord by Priority, (i. e.) that Lord of whoſe 
Manor the Lands which were firſt in the Family were held; had 
a Right to the Guardianſhip, ſo the Court — 
determine touching that Priority. Vit Te; ff, 
And tho' Tenures in Chivalry be taken away, yet the Juriſ- 
diction which the King had, as Pater Patrie, remains. 
It appears from Bratton, lib. 3. cap. 9. and Fleta cap, 2. 
and Stamford. fo. 30. that rn x Arches all his Sub- 
jeas; that in Viriue of this high Truſt, he, is more particularly 


* 


De Term. J Hill. 1722, 


to take Care of thoſe who are not able to take Care of them- 
ſelves, conſequently of Infants, who by Reaſon of their Nonage 
are under Incapacities ; from hence natural Allegiance ariſes, as 
a Debt of Gratitude, which can never be cancelled, tho' the 
Subject owing it goes out of the Kingdom, or ſwears Allegiance 
to another Prince, | dock Of 389.0 

It has been objected, that this is a Matter of Right, and muſt 
be determined by a Decree on Bill and Anſwer. | 

But poſlibly then it will be too late; and when this Right 
depends upon the plain Words of a Will, why ſhould the Infant 
be delayed, or put to the Charge of a Decre ? 

This is an Authority coupled with an Intereſt, and no Pre- 
tence that the Guardians are obliged to act jointly. The Actions 
given by the Law plainly. ſhew, that the Guardian has an In- 
tereſt, The Remedies are, 1½, Treſpaſs if one takes away the 
Ward, and the Guardian has on of him again, or if 
- 0 I is ſtill detained, then a Writ of Ravi t of 

And as to the Objection, that the Guardian can make no 
Profit of his Guardianſhip, if this be for the Service of the Fa- 
mily, (as ſurely it is) why ſhould it not be as valuable, as if the 
fame could have been turned to his own Advantage? 92 

The Father may bring an Action againſt any Perſon for 
taking away his Heir, ſo might any Anceſtor againſt any 
Perſon, 1 againſt the Lord of whom the Lands were held in 
Chivalry, before ſuch Tenure was wholly taken away. 

The Caſe in Poph. was only, where the Parties having the 
Cuſtody of the Infant given to them, were inyeſted with a bare 
Authority for a parti Purpoſe, and ſo the Death of one of 
the Guardians ined this joint Authority z whereas the 
Statute of 12 Car. 2. (which was drawn by Lord Chief Juſtice 
— gives the Guardian an Authority coupled with an In- 


Such Teſtamentary Guardian takes Place of all other Guardi- 
ans, and his Intereſt is for the Good and Honour of the Family ; 
as the Father was the Head of the Family, ſo the Statute puts 
him #n loco 3 8 a 

Wherefore he agreed with Lord Fekyll in toto, as did alſo 
Lord Commiſſioner Raymond. Ja : 


— 


Attorney General verſus Ruper. 


der to the Pariſh 


At the Rolls, 


ONE 12, vil gre Chah to his Wiſe for Life, Remain- One ge 


imo? nk London, which 
is an Impropriation ; u jon was, whether the 
Vicar or Stipendiary of this Church, 

ER 1 


Vo. I 


Id be intitled to this hi i, 
500 J. and belong 


Church-Wardens, and to be jmployed in the repairing and vloming the Church: 


— 


De Term. F. Hill. 1722. 


2 
* 


500 l. after the Teſtator's Widow's Death, or whether it ſhould 
goto the Church-Wardens for the Repairs and Improvements of 
the Church ? . 5 
The Maſter of the Rolls took Time to conſider of the Caſe, 
and afterwards pronounced his Decree, that this 500 1. ſhould 
not go to the Vicar or Stipendiary of the Church, but did be- 
long to the Church-Wardens for the Reparations of the Church, 
and the improving and ——_ ſame. | 
Parſon ion His Honour took Notice, that Money or Charity given for 
for the taking repairing a Church, is one of the Charities mentioned, preſer- 
of Land for ved, and eſtabliſhed, by the Stat. 43. Elig. c. 4. That as on 
8 the one Hand the Parſon of the Church is a Corporation for the 
Church, as taking of Land for the Uſe and Benefit of the Church, and 
the Church- not capable of taking Goods, or any Perſonality on that Behalf; 
age nar Fit ſo on the contrary, the Church-Wargens are a Corporation to 
Things. take Money, or Goods, or other Perfonal Things for the Uſe of 
the Church, but are not enabled to take Land. 
That Goods given or bought for the Uſe of the Church are 
all Bona Ecclefice, for the taking whereof the Church-Wardens 
may bring Treſpaſs, F. N. B. 91. K. and may bring Treſpaſs 
for the taking of theſe Goods, as well in the Time of their Pre- 
deceſſors, as in their own Time. JESS 309 


# 


Wherefore the Court decreed this coo J. to be applied to- 
wards the repairing and adorning the Church, N 


D E 


12 


128 


D 


o - 
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Dryburter verſus Bartholomew. =Cuk 26. 
As the Rolls. 

ARON in Right of the Wife ſeiſed in Fee of a Share of Huzband 

the New River Water, Baron and Feme make a Mort- ſeiſed, in 


by Way of Leaſe for 1000 Years WT * Right of his 
Fine ine, 2 —— Pepper - Corn Rent. 


Be 


whey mortgage 
— — Dew yp lntereP, this will not affirm 
ortgage , 


The Baron died, upon which the Fee rec the Prof, 


and paid the Intereſt ; and now the Mortgagee 17 
Bill 1 the Wife, 1 „ If, That th this Leal Leaſe being 


not actually void, but only by the Feme after the 
Baron's Ay and the Feme _— when diſcovert, paid the 
Intereſt, the ſame amounted to an Election in her to affrm 
the Leaſe, 

Or, 2dly, That if the Mortgage were not affirmed, 


Decree of Forecloſure 2 — — would better e 
bg of the Mo 


Maſter of F the 


| coopert', and in this C there 


— n 


« 9. nl 
2) And wherever a Fine and 
tail and Remainder of ſuch Shares, in 
_ Counties, (vie. Her or, Middleſex 


i W 
n 1 
5 
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Stoppage no 


Balance only 
is the Debt. 


* 


covert, would POPE: affirmed the Leaſe; but bere is no 4 
tance, and the Leaſe is of an incorporeal Thing, out of which 
Rent could not well be reſerved. 

Wherefore the Leaſe expiring by the Death of the Husband, 
the Mortgage is alſo thereby determined, and nothing remaining 
to forecloſe. And tho the Court will not narrowly look into 
the Title, yet when all this is admitted on both Sides, and ap- 
Pa upon the Opening, -why ſhould I pronounce a vain De- 


"tad the Bill, but without Coſts. 


Teffs verſus Wood & al, & econt'. 


Reg Feffs the Plaintiff's Father and Teſtator, having a 
Nephew the Defendant Wood, received him when an In- 
fant, on is Father's Death, into his (the ſaid Fef's) Family, 
and provided him with Cloaths, and ſent him to School; after 
which he took him Apprentice i in the Trade of a Wine Cooper, 
and as to all Expences of Cloaths, Learning, and Board, kept an 

Account in his Books; but after he became an Apprentice, — 
the Board was omitted in the Account. 


Then Je the pla his pad, * oo i. to the Defen- | 
dant his Nephew, and his Son the Plaintiff 7e his Exe- 
cutor and reſiduary Legatee and died. 


The Plaintiff Fefs the Son gave the Defendant Wood Credit 
for Wine, and intruſted him to receive Monies ; ſo that the 
Defendant Wood became further indebted to the Plaintiff. 

On the Defendant Wood's ſuing the Plaintiff ei the Execu- 
tor, in the Spiritual Court, for - oo l. mo Plaintiff 
Wl benzin his Bill firſt againſt Wood, an he becoming a 

krupt, againſt the Aſſignees under the Commiſſion, to — 
an Allowance made him, out of the Legacy, for the Money 
which the Bankrupt the tee owed to the Teſtator, and 
likewiſe to the Plaintiff Feffs; and on the other Hand the 
Aſſignees brou ** mg Croſs Bill againſt ef for the Legacy. 

Maſter of t It is true, Stoppage is no Payment' at 
Law, nor is it, of Titel, a Payment i in Equity, but then a very 
ſlender Agreement for diſcounting or allowing the one Debt out 
of the other, will make it a Payment, becauſe this prevents Cir- 
cuity of Action and Multiplicity of Suits, which is not favoured 
in Law, much leſs in Equity, 

But it may be a Doubt, whether an inſolvent. Perſon may in 
Equity recover againſt his Debtar, to whom he at the ſame 
Time owes a greater Sum; tho', I own, it is againſt Conſcience 
that A. ſhould be demanding a Debt againſt B. to whom he is 
e and „ : 


, 


i ” - 
„ Ew I nad PO, i 


2 Ll * * 54 55 a f - l n 4 7 ® 
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However, it ſeems that the leaſt Evidence (a) of an Agree- 


(). Vide 


ment for Stoppage will do; and in theſe Caſes Equity will take 1 Vern. 122. 
hold of a yer} Might Thing to do both Parties Right. And it is As; 2 BY 
ſtill more reaſonable, that where the Matter of the mutual De- Chan. 582. 


mand is concerning the ſame Thing, there the Court ſhould in- 


* and make the Ballance only payable. 2 80. 


ow in the principal Caſe, the Defendant's the Legatee's 
Demand is in reſpect of the Teſtator's Aſſets, without which 
the Executor is not liable ; and it is very juſt and equitable for 
the Executor to ſay, that the Defendant the Legatee has ſo 
much of the Aſſets already in his own Hands, and conſequently 
is ſatisfied pro tanto; and foraſmuch as it is probable the Spiritu- 
al Court will not allow of this Diſcount, therefore the Suit here 
is very proper, in order to have ſuch an Allowance. fr 
So that if the Legatee himſelf had brought the Bill for his 
Legacy, it had been very proper for the Executor to have inſiſt- 
ed, that the Legatee owing ſo much to the Teſtator, and having 
already ſo much in his Hands of the Teſtator's Aſſets, was con- 
ſequently paid ſo far. 
In the preſent Caſe, the Aſſignees of the Commiſſion of Bank- 
ruptcy againſt the Defendant Mood bring their Bill for the Le- 


2 and ſtanding in the Place of the Legatee, can be in no 
t 


ter Caſe ; and therefore, as the Legatee, had he brought 
his Bill for the Legacy, might have been told by the Executor, 


that having ſo much of the Aſſets in his Hands, he was conſe- 


quently paid ſo much of his Legacy, ſurely the ſame Thing 
may now be inſiſted upon againſt the Aſſignees, who ſtand in 
the Place of, and repreſent the Legatee. 

Then it was objected, that this Demand of the Defendant 
Mood, or of the Aﬀignees, was not a Debt but a Legacy, and a 
Matter demandable in the Spiritual Court where it was ſued for, 


till ſuch Suit was ſtopped by Injunction; and that the Statutes _ 


of Bankrupts mention only Debts due from and to the Bank- 
rupt. | 

But to this it was anſwered and reſolved, that a due 
from an Executor who admits Aſſets, (as in the preſent Caſe) 
is in oy a Debt due from ſuch Executor, and an equitable 


Demand is a Debt within the Statutes of Bankrupts. 


34ly, As to the Money or Goods lent or delivered to the De- 
fendant Wood by the Plaintiff the Executor, this was held by the 


Court to be in Part of Payment, and that it muſt neceflarily be ſo 


taken; otherwiſe the Plaintiff would have credited the Defen- 
dant Weed therewith ; and by the ſame Reaſon that if the Le- 
gatce had ſued in Equity, the Executor might have faid and 
inſiſted, that the Plaintiff had received ſo much of the Legacy 
Money and Goods, and that the Defendant was ready to pay 
reſt, ſo the Aſſignees claiming the Legacy could not be in a 
better Condition than the Legatee himſelf, © - 


Vo L. II. | WOE ns 


2 \ 


* 


CH ̃ — w ˖——— o_—— A U——ů — — 


- athhy, The Court took Notice, that it was not material that 


1˙•»n 


+ the, Defendant-was an Infant when the, Cloaths.and Education 


were provided for him by his Uncle; for an Infant may become 
| indebted. for theſe, as well as a Perſon, of full Age for Money 
lent ; and the Teſtator's having kept an Account, as between 


Debtor and Creditor, of all theſe „ 4 


were not intended as Gifts but Loans. 

tliy, That there could be no Pretence to ſay, becauſe the 
Teſtator gave a Legacy of 500 J. to the Defendant Wood, there · 
fore this was an Argument or Evidence, that the Teſtator in- 
tended to remit the former Debt; but if a Man gives a Legacy 
to his Creditot to the Amount of his Debt, this has been con- 
ſtrued a Payment or (a) Satisfaction of the Debt, becauſe a Man 
muſt be ſuppoſed to be juſt before he is bountiful. 
Decree an Account; and let the Plaintiff pay only the Surplus, 
after having deducted what is due from the Legatee, as well to 


himſelf as to the Teſtator, but no Coſts on either Side. 


' Caſe . Carteret verſus Carteret. 
rd Mac- 
2 AD Carteret, being ſeiſed in Fee of ſome Lands in Mid- 
Deviſe of E dleſex, Part of, which were Freehold, and Part Copyhold, 
Land to and having ſurrendered the, Copyhold to the Uſe of her Will, 
Trug rde deviſed all her faid Freehold and Copyhold Lands to Truſtees 
eldeſt Son of and their Heirs, to the Uſe of the eldeſt Son of Sir Charles Car- 
A. turn Pro- feret for two Years next after her Death, and if the ſaid eldeſt 
teſtant, aeg Son within theſe, two Years ſhould become a Proteſtant, then 
Son: this a the Truſtees were to ſtand ſeiſed to the Uſe of ſuch eldeſt Son in 
good Deviſe Tail Male, and for Want of ſuch Conformity, then to the Uſe 
not to a Pa- of the ſecond, and every other Son of the ſaid Sir Charles Car- 
— _—_ * teret being a Proteſtant, and to the Heirs Male of their Bodies 
being Proteſtants ; and for Want of ſuch Conformity in any of 
the Sons, or if they ſhould die without Iſſue Male, then to the 
Uſe of the. eldeſt Daughter of Sir Charles Carteret, being a Pro- 
teſtant, and the Heirs of her Body being Proteſtants, Remain- 
der to the ſecond, &c. Daughter of Sir Charles Carteret, being 
a Proteſtant in Tail, Remainder to the eldeſt Son of Sir Chri/o- 
pher Hale, who was afterwards Sir Edward Hale, and actually 
. a Proteſtant and born of Proteſtant Parents, 

Sir Charles Carteret had ſeveral Sons that were all Papiſts, 
and continued fo, but his eldeſt Daughter being above the Age 
of ache be Vears and ſix Months did conform, and now 


brought her Bill againſt the Truſtees, to compel them to 


Z 


(e) Notwithſtanding this general Doctrine, yet where the Teſtator has 
wherewithal, and reno his Intentions 10 to he has been conſtrued to 
both juſt and bountiful. Vide Salk, 155. Cuthbert verſus Peacock, & Vol. 
Channcey's Cale. 
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Join wich ber in ſufering « commop Recovery. ef the Pre- 
— 


1, Ohj. The eldeſt Daugh ter being above the of eight- 
. Months, her Conformity afterwards — no Avail, 


* a. A. 


ſhe being difabled by the Statute from taking, 


e: No Eſtate or Right is to veſt in any of the Sons or 
Daughters of Sir Charles Carteret until they conform, and be- 
come Proteſtants ; their Converſion to the Proteſtant Religion is 
a Condition precedent to their taking the Eſtate, and the Act of 
the 11 & 12 . 3. againſt Papiſts, not affect this Caſe ; for 
this Deviſc is not to a Papiſt, but on the contrary is excluſive of 
a Papiſt ; and therefore if this eldeſt Daughter of Sir Charles 
Carteret be a ſincere Convert to the Proteſtant Religion, ſhe is 
intitled to take ; but in Regard there may be ſome Doubt of the 
2 
| k intiff's Bill being to Truſtees to Ceftni 
convey the legal Eſtate; in order to have a common Recovery Train Tail 
ſuffered thereof, this inan idle Prayer; becauſe the Deviſe, being qggaioh the 
to the Uſe of the firſt, Oc. Son of Sir Charles Carteret, and 10 Truſtees, to 
to the eldeſt Daughter of Sir Charles ſucceſſively in Tail, is an the Intent 
Uſe executed; for a Deviſe to an Uſe is as — an Uſe execu- — kia, 
ted, as any other Conveyance to an Uſe. covery, this 


proper to pr: Tendbess may convey "SY: not proper z. 
but it i to that the the Premiſes to Ceftni one T7 

Tail, who may then ufer a Recovery; che ke he Truſtees are alſo Taube bor a0 — i 
ſulig, hey ae nor compeltble zer wit de lg Edi on c be tothe cle 


7 
* 


7 


join in Gſappointing che Will r 


Cur? : So far the Bill ſeems „ that as the Plaintiff has a 
Right to the Eftate-tail in the Trot, ſo the Truſtces, 
convey to the Plaintiff an Eftate-tail in the Lands, and after - 
Plaintiff has gained this Eſtate-tail, none can 
having a Power to ſuffer a of this 
cident to Tenant in Tail to ſuffer a 
being to Truſtees to pay ſeveral Annuities. 
ſeveral of the Brothers and Þiſters, if 
till ſubſiſting, I do not think that, without 
Annuitants, the legal Eſtate can be forced 
they being Truſtces, as well for che 
their Annuities, as for the Plaintiff 'i 
of the Profits of the Land, 


73 
out 
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a. Be. as tt. — — 
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(a) See the 
Caſe of Hill 
and Filkin, 
ante. 

An Infant 
under the 
Age of eigh- 
teen, profeſ- 
ſing the Po- 
piſh Religion, 
cannot take 
a real Eſtate; 
ſecus if ſo 
young as not 
to be able to 
chuſe or un- 
derſtand any 
Religion. 


— 
s 


Caſe 29. 
Lord Mac- 
clesfield. 


One ſeiſed in 
Fee as Heir 
of the Mo- 
ther's Mo- 
ther, deviſes 
the Land to 
Truſtees in 
Fee, in Truſt 
to pay ſeveral 
Annuities, 
and the Reſi- 
due to go to 


the Teſtator's 


But it being ſaid, that the Brothers and Siſters of the Plaintiff; 
to whom theſe Annuities are given, are Papiſts, let the Maſter 
inquire what Age they were of at the Time of the Death of the 
Teſtatrix, and when theſe Annuities were to veſt : If they ſhall 
appear to have been above the Age 
Months, then the Deviſe to them is void; but (a) if they were 
ſo very young, as not to be above the Age of one, two, three 
or four Years, and conſequently incapable of profeſſing the Popiſh 
Religion, in ſuch Caſe, they ſhallretain theſe Annuities until their 
Age of eighteen Vears and fix Months, from which Time the 
Annuities are to go to Proteſtant Kindred, until the Death or 
Conformity of the Annuitants ; but if the Infants were thirteen 
or fourteen at the Time of the veſting of theſe Annuities, it is 


my Opinion, that then they might be looked upon as capa- 


ble of profeſſing the Popiſh Religion; and if in Fact they did 
profeſs the ſame, they were thereby incapable of taking, and 
the Deviſe to them of their Annuities was void. 

Alſo the Court ſaid, that ſuch Brothers or Siſters could not 
releaſe their Right to any Intail given them by the Will; for- 
aſmuch as without a Fine they could not bar their Iſſue. 


Harris verſus Biſhop of Lincoln. 


ALBOT Barker being ſeiſed in Fee of a real Eſtate as 
Heir on the Part of his Mother's Mother, and being alſo 
ſeiſed in Fee of a very ſmall Eſtate of 4 J. per Annum, as Heir 
to his own Father, deviſes all theſe Lands to Truſtees and their 
Heirs, in Truſt to pay ſeveral Annuities and | Charities ; after 
Payment of which, he deviſes the Reſidue of the Rents and 
Profits of the Premiſſes to his own right Heirs of his Mo- 
ther's Side for ever; and the Queſtion was, who ſhould be in- 
titled to the Reſidue , of the Rents and Profits, whether the 
_ . Mother's Father, or the Heir of the Mother's 


ight Heirs of ION! 8 N . * 
be Mother's Side for ever; the Heir of the Mother's Mother's Side intitled to the Eitate and 
Surplus of the Profits after the Annuities paid. | | 


II, It was inſiſted, that parol Proof ſhould be read as ex- 
planatory of the Teſtator's Intention. | | 


_ »* To which it was anſwered, that tho' parol Proof might 


(5) x Vern. 
30, 


(c) 2 Vern.- 
G21. 


Reports in 


Chan. Part 


be in ſome Caſes Allowed as to ' perſonal Eſtate, as was done in 


the Caſe of Fane verſus Fone (2), et in the Caſe of Land, 
Where the Statute requires that the Will ſhould be in 3 


there ought not to be any parol Proof; and therefore in the Caſe 
of Strode verſus Lady Ruſel & al (c) where the Deviſe was of 
b Lands 


1 
* F 


III. fol. 90. Fol. Edit. 


of eighteen Years and f 


SS ka % 


þ 
p 5 
A. 
3.5 
* 


De Term. Paſcha, iyag. 


ä 
an | e 
Words of the Will, 


in the of a Deviſe of 


However, that in this Caſe Parol Evidence of what the Teſ- 


tator ſaid, or directed, when he ordered the Will to be made, 
might be admitted, as where one having two Sons, (a) 


f 


additio nori if there were two 
— — and I ſhould deviſe my 
admitted, in 


111 
711 ? 
#5722; 


Mother's Father, and the other Heir of the Mother's 
the Court might well admit parol Evidence 
of the aur: — . * 

Upon which two Witneſſes were 1 
Time of making the Will, the Teſtator 3 
his Mother's ſhould have his Eſtate, becauſe it 
from thence. | 

Then. it was objected, that if the Will ſhould be conſtrue 
ſuch Manner as to intitle the Heir of the Mother's 


FF. : 
E 
155 F 


fl 


the Eſtate, ſuch Will would be void and nu N the 
Teſtator, all this while, would be doing of nothing; becauſe, 
without any Will, the Premiſſes would go to ir of the 
Mother's Mother, who was the Heir at Law to this Eſtate, the 
Heir of the Mother's Father having none of the the 
firſt Purchaſer (5), 0 | "31 

To which the Court ſaid, that the Teſtator giving by his 
Will ſeveral Annuities and Charities, and then/faying, that the 
Reſidue of the Profits ſhould go to the right Heirs of the Mo» 
ther's Side, it was the ſame thing as if he had fad, 80 far ! 
< diſpoſe of my Eftate, and let © much of it go from my Heir, 
* who otherwiſe would have had it; but 1 nas difpale of 
it any further from the Heirs at Law of the Mother's Side 


© whence it came, and where it would go, in caſe I 
give it away.“ | 1 
oL. II. 2 


5 


rol diſpoſe of (for it was a great perſonal Eſtate) it ſeemed with- 


both 
obn, there parol Proof 
the Teſtator meant, and 


? be, ther's Mo- 
| ther's Side, or the Heir of the Mother's Father's Side. 


(Yi laſt ta. 


7— IEIIS 


. Paſch#; 1723. 

| Alfo there might be Reaſon to uſe theſe Words, and they are 

not nugatory, becauſe otherwiſe the Truſtees might be intitled ; 

it is true, if I deviſe Lands to Truſtees to pay Debts, or deviſe 

2 Term for Years to pay Debts, here being a Deviſe for a 

paüarticular Purpoſe, when ſuch Purpoſe is anſwered, the Deviſce 

.. —._... ſhall be but a Truſtee for the Heir at Law, and the Term ſhall 

be attendant on the Heir at Law who has the Inheritance; but 

the preſent Caſe differs, as the Deviſe is only of Annuities and 

Charities, without any particular Words exprefling the Deviſees 

to be Truſtees only; ſo that the Deviſees, had it not been 

for theſe latter Words, might themſelves; and in their own 
Right, have been intitled to the Premiſſes. | 

Obj. The expreſs Deviſe, Gift or Declaration, that the Pre- 

miſſes ſhould go to the Heirs of the Mother's Side, is a ſpecial 

Declaration of an Uſe, and like the Cafe in Hobart 3 1. where 


De Term. Pa 


8 
* 


1 


a Man ſeifed of Land as Heir of the Mother's Side, makes a 


Feoffment without 'a Conſideratidn, and declares expreſly the 

Uſe to be to himſelf and his Heirs; and there it is ſaid, that 

the expreſs Declaration of the Uſe carries it to the Heirs of the 

Father's Side; whereas had the Feoffor been filent, and left the 

Uſe to reſult by Implication, it had been the old Uſe, and would 

have gone to the Heir of the Mother's Side. 1 . 
One ſeized But Lord Chancellor denied this Caſe in Hob. to be Law; 
in Fee 2 faying, that the contrary had been determined in 3 Lev. 400. 
Miete:  Godbolt verſus Fregſtont, and in Salk. 591. Abbot verſus Burton, 
Side, levies in both which Cafes it was ſolemnly adjudged; that the Uſe, 
a Fine, and vyhether expreſly declared by the Feoffor, or itted to ariſe 
—_— by Implication, was the ſame thing, and go to the Mo- 
to bleſelf fn ther's Side. | 13 | 

ce; this is 


the old Uſe, and no Diverſity betwixt an expreſs Declaration of an Uſe; and one implied. 


But (as his Lordſhip obſerved) here was very little to be ſaid 
for the Heir of the Mother's Father, who in this Caſe was nei- 
ther the Heir general (for the Heir general muſt he Heir of the 
Father's Side, and not of the Mother's Father) nor the Heir 
_ hoc, (viz.) as to theſe Lands; for the Heir as to theſe 
ds was the Heir of the Mother's Mother, from whom they 
deſcended ; ſo that the Heir of the Mother's Father was neither 
Heir fompliciter, nor quoad boc, to the Party that laſt died ſeiſed, 
(v1z.) to this Talbot Barter. 0. ain 
From all which it ſeemed to be a clear Caſe, without laying 
any great Streſs upon parol Proofs; and tho', it being a Matter 
Law, his L_ ſaid, -he would not deny ſending-it to the 
Jorge, if inſiſted upon, yet he himſelf had no Doub about it. 
But it being inſiſted upon, that this was a bare Truſt, and 


therefore not properly determinable by the Judges, with regard 


to the Queſtion, in whom the legal Eſtate was veſted? the 
Court took upon themſelves to determine it, and decreed in Fa- 
N | 6k b vour 


. 
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De Term. Paſche, 1 1723, 


our of the Heir of the Mother's Mother's Site, From whom D 
the Eſtate came. 
In the laſt place, nos add en w whom the Land 
of the Value of 4 per An. II e 
ſhould 
Wit? Regard to which it was ſaid, that the Will direQing 
that the Reſidue of the Rents and Profits ſhould-go to the 
Heirs of the Teſtator's Mother's Side; inte 
they ſhould all go together, and not to different Perſons; that 
WM: the ſame Words could not operate ſeveral Ways, and intitle dif- 
| ferent Perſons to different Parts of the Eſtate... .-- 
+ Vet Lord Chancellor was of Opinion, that the fame Words 
might be taken (a) diſtributively; (viz.) That the Lands which bar” of 
came by the Mother's Mother, ſhould return to the Heirs of IT 
the Mother's Mother; and on the other Hand, that the Lands , Vol. L 
which deſcended from the Father, ſhould: return to the Heirs 
of the Father, in. tid ve Monner, av jf Share hadibomy no JG 
made thereof; and had been left to deſcend ; at 
ſo far was clear, 1 Eſtate of 41. per Annum, 
which came to the Teſtator as Heir to his Father; muſt n, 
bute in rtion to the Charities and Annuities. 
But this laſt mentioned Eſtate being of ſo ſmall Value, the 
Counſel did not inſiſt upon having the; Opinion of the Court 


1 about it, ar a the fir zart th Tſar Pry oth 


il 


: 141 4 Beaumont verſus Fall 


NE by Will deviſed a Legacy ool. to Catherine Legatee 
z the Perſon's Name ian ho cle 


was Gertrude Yardley and it was inſiſted: by her, and 
that no Perſon named Catharine claimed this —— miſtaken, 
but by the Proof it appeared, that the Teſtator's Voice, when 1 
| he made his Will, was very low, and hardly intelligible ; that“ 

the Teſtator uſually called the tee of this goo 7. 

vrhich the Scrivener, who took ctions for dra drawing 

Will, night cally pridtake for Kay, and the ſaid e 

not well underſtanding who this Legatee of the 500 /. was, or 

what was her Name, the Teſtator directed him to F. S. and his 

Wife to inform him further, who afterwards declared that Ger» 

trude Yardley was the Perſon intended. 
It was moreover proved, that the Teſtator in bis Liſ-rime 
had declared, that he would do well for her by his Will. 

Oh). The Statute of Frauds requires, that a Will-of of a perſo- 
29 above ſuch a Value 9 in Writing; and 1a Wil 
in Writing giving a Legacy to Cat E 
Writing to Balle Gertrude Yardley to this for that 
the Chriſtian and Surname are : intirely d t; and by 


7 £1 © fame 
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ſume Reaſon 1 — to A. B. 
is a Legacy to C. D. 

this Caſe the Maſter of the Rolls took Time to conſi- 
der and give his Reſolution, at the firſt Hearing inclining that the 


E 
rere 

mon, chat the Legacy was a good Legacy 
tho' the fame was Z e Bombs 

It is true, had been a Grant, der eln ts. been a De- 
viſe of Land, "had been void, by Reaſon of the Miſtake both 
Tr 3 k 

In 1 . 3. 4. it appears, that fpecial ought to be taken 
of the e becauſe (a5 it is laid there) « Man 
cannot have two Names of Bapti ; \tho' in the ſame Place 
it is allowed, that in ſome Caſes the Miſtake of a Chriſtian 
' Name may be helped ; as if a Gant or Deviſe be to William 
Earl of Pembroke, or William Biſhop of Salisbury, and his Name 
be Fohn, it is in ſach Caſe good, there being a ſufficient Cer- 
tainty without the Chriſtian Name, for that there can be but 
one Perſon Earl of Pembroke or Biſhop, of Salisbury; where- 
fore the miſtaken Chriſtian Name be rejected as Surpluſ- 


4341 in the principal Caſe tis alledged to be much worſe, 
neither the Chriſtian or Surname being right, nor any Addition 
of Certainty to help it, and by the |. Law, as well as 
by the Statute, the Deviſe of Land ought to be in Writing ; 

and there would have been no Writing to intitle Gertrude Yard. 


I, had this been a Deviſe of Land. 


However, this being a Bequeſt of a perſonal Thing, a Chattel 
Intereſt, makes it a t Caſe, as, originally, a 19 
of a ey was governed by, and conſtrued according to 
Kules of the Civil and Canon Law, fo ſhall it be after 
| theStatute of Frauds, provided there be a Will in Writing, 
Now here i « Will in Writing, bros. p54 
_ Caſe is founded upon it; winburn 87 
„ nll oives 5 
E Foe . 48 N. ſhall take the 
| uch as N. is not the Perſon intended, and 
2 . l aw ho Ne named; (but ſays the Book) if the 

ſtator does ert in the Name, not in the Perſon, ſuch 
1 


Now, in th ipal Caſe, the Name, and not the Perſon 
1 raiftalien ; it is material, that here is no ſuch Per- 
ſon as Catharine Earnley g this Legacy, which, 


with the Noz of he Tela having a very low Voice, 
when he made the Will, and of his having uſually called the 
Plaintiff Gazry inſtead of Gertrude, and often declared he 
would do well for her, is ſulbcient 0 nde the Plaintiff to this 


Legacy. en 


* „ 


We o 15 2 


Werten verſus Turvill, 


A; 8 ic 


ber then intended Husband, conveyed an Eſtate to her vert kaving 
her Bn da Yew 


a 
* 1 — on oy retry H Bond — 
Gag n de Natter Is $1 
Obligee in A | 
Husband; erer OR] but the I 
Husband infiſted upenthe Statute of Limi 


bor- 


1," Objected for the Husband, that he th and give 
Wik's vol. and not like a Bond given by an Infant, 142 | 
voidable only ; but a 5 N 4 Non. eft 


the Bond as to her bein 

Matter reſts only upon yg mercy oil} ai 
Covert, ns Na u E. d. n oe Lind 
——_ be not pleaded, SR SITE 


e „ 
t. was inſiſted, that bog. 
FATS the Pub, cle im he int > 
te y the Its: Te wtres, this 'the Bead given bythe 
r n 
Bond given by an Infant, w Ba 
It is likewiſe true, that the Defendan . 


nefit of the Statute of ata * Wa et of Anſwer, 
Vox. Il, 


- wo * 


De Term. F. Trin. 1723. 


th 


the Hearing, have the like Benefit of the Statute, as if he had 
pleaded it. £ 
But in this Caſe; all the ſeparate Eſtate of the Feme Covert 
(a) Poſt was a Truſt-Eſtate for Payment of Nebts, and a Truſt (a) is not 


Blackeway thin the Statute of Limitations. ' 
verſus Earl 


of Strafford. | From whence it ſeems as if the Plaintiff ought to be at Li- 
379. berty to proſecute all the Defendants, in order to be paid out of 
the ſeparate Eſtate left by the Feme Covert, to which Purpoſe 

ſuch Part of the ſeparate Eſtate, as is undiſpoſed of by the Will, 

ought to be firſt applied; in the next Place, if that be not ſuf- 

ficient, the Creditors are to be paid out of any Money-Legacies 

given by the Feme Covert ; and laſtly, ſuppoſing there is {till a 


Deficiency, all the ſpecific Legatees ought to contribute in Pro- 
portion. I 285 | 

Several Ex- Neither can it be material, fo as to excuſe the other Defen- 

ecutors, and dants, that one of the Executors of the F eme Covert has ad- 


ſome admit 


Aline or mitted Aſſets; for he might admit Aſſets, and yet have none, 14 
an e nor any Eſtate of his own. And it would not be reaſonable, 


| decreed a - that this ſhould: prevent the Plaintiff the, Creditor from proſe- 


gainſt e  cuting the other Executor, or the Husband, who may have 
re. poſſeſied themſelves of Part of the ſeparate Eſtate, and ought to 
#9 reſponſible. ; , 5 


- 


For which Reaſons, let all — 1 account for what 


they reſpectively have in their Hands of the Feme Covert's Per- 
ſonal Eſtate, or the Produce thereof, and let the ſame be liable 
in the Order aforeſaid, reſerving Coſts, . „ e 


Cale 32: Lady Mheiſtone verſus Sts: Bury. 


4. the K.. e 19/670 | 4 
On a Mar- T HERE was a Settlement before Marriage, by Leaſe and 
_— Releaſe to Truſtees and their Heirs, to the Uſe of them 


were con- and their Heirs, to the Uſe of the Husband for Life, Remainder 


2 to do the Uſe of Truſtees and their Heirs, during the Life of the 
rultees 


8 Husband, to preſer ve contingent Remainders, Remainder to the 
Heirs, do the Uſe of the Wife for Life, Remainder to the Uſe of the firſt, &c. 
UG of the Son of the Marriage in Tail Male. . 

Truſtees | ; 

and their Heirs, to the Uſe of the Husband for Life; Remainder to the Uſe of the Wife for 

Life, Remainder to the firſt, &'c. Son of the Marriage. Theſe Limitations to the Husband 
for Life, &c. are Truſts only, and not Uſes, and when the Husband and Wife levied a 


a Fine to a Mortgagee to raiſe Money, tho“ the Fine would have been a Forfeiture of the 
Wife's Eſtate for her Life, had ſhe had the legal Eſtate, againſt which Equity would not 
relieve ; yet decreed, that a Truſt-Eſtate was not forfeited by a Fine. 


There was Iſſue a Son by the Marriage. 
The Husband concealed the Settlement, and together with 

his Wife, by Deed and Fine, mortgaged the Premiſſes in Fee 

to the Plaintiff, the Son being at that Time an Infant. 


On 


147 


De Term. 1 Trin 172. 


On the Hichind's Death, eee 
againſt the Wife and the Son: (Who was then come of Age) 
ying, that the Premiſſes , mortgaged might be ſold, and the 
Plantif the Mortgagee relieved againſt the. Forfeiture created. 
by the Fine, in which the Wite joined, and thereby (as was d. 
ledged) had forfeited ber Eſtate for Life. 5 
The Son pleaded the Settlement, by which he was a Pur- 


ther's Marriage and Portion, and infiſted, that by the Fine 
without his Concurrence his Mother had forfeited her Eſtate for . 
Life ; e Equity ought not to 
relieve 


The Plea was argued and allowed, and on Motion to diſſolve 
the Injunction, Chancellor ſaid, that his Opinion muſt be 
well enough | known. in this Caſe, his Lordſhip having refuſed 
Relief, even in the Caſe where a Copyholder (a) made a Leaſe 8 
of his Copyhold beyond what the Cuſtom would allow, and the ;; jock 
Lord hat entered for a Forfeiture. * verſus D. af 

| Somerſet 
| | Ka in Chancery 568. 


| But the Ouuſe coming on to be heard before the Maiter of the 
Rolls, his Honour obſeryed, that the Uſe and legal Eſtate were 
veſted in the Truſtees, and the Limitations to the usband, Wife 
and Sons, were but Truſts, and a Truſt for Life was not for- 
feited by a Fine ; wherefore this Plea was falſe, not being war- 
ranted by the Settlement. | 
However, notwithſtanding it was proved, that the Son, after 
he came of Age, had faid, he would ſee the Mortga paid, f 
that the Money had been advanced for the Benefit bf the Fac 
In there was no Evidence in Writing of this, 1 8 
to have been faid voluntarily, but eſpecially. foraſmuch as 
the Defendant the Son was an t at the Time when this 
M ni i Mme . was, to decree that 
the Plaintiff Id and enjoy the mortgaged = 
Premiſſes, _ the Life be Lie of the Wife. * „ 


f F 


Ewer. verſi Corbi. 421 Caſe 33. 


As the Rolls. 


NE poſſeſſed of a Term for Years deviſed it to 4, and On One pot 
O0 died indebted, having made B. þ his Executor. Tan 4. 


; * : EF - his Exe- 
aan, e e is. . hold 
it agai the Deviſee. Seca if ſold at an under Val 
L W 


De Term. S. zin 1723. 


my 
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The Executor fold: the Term, a api Dericſ 
Term brought a Bill againſt urchaſer, inſiſting, that the 
Ferm being dexiſed to 2 eau, the Exetutor was but a 
Truſtee. for: him and that the Purchaſer muſt have Notice of 
this Truſt, the Term having been bought of the Executor, and 
conſequently muſt be taken fubject to the Truſt;  - 
. Maſter of the Rotls : 1 remember it to have been ance ruled. 
| | that an Exetutor could not make a Title to a Term to a Pur- 


(Y 2 Vern: _ _ that was ip the Caſe: os {RPE went Humble. 
7 5 —＋ Penn this Court held to be 


ene lt js made of « Term by. an Exe 


d that a refidvary or ſpecific. Legatee had only th lt the Executor: 
Decree kar on Appeal, reverſed by thi 1 # 192 


Ser ines that; I take it to have been reſolved, wht with great 
1 that an Executor, where there are Debts, may ſell a 140 
Term, and the Deviſce of the Term has no other Remedy, but 
_ © againſt the Executor, to recover the Value thereof, I there be 
/ ſufficient Aſſets for the Payment of Debts, 
As for the Notice of the Will, and of the Deviſe of the Term 
to a third Perſon, that is nothing; for every Perſon buying of 
an Executor, where he is named tor, muſt, of Neceſlity, 
have Notice, ſo that if Notice were to be an Hindrance, then, 
of Conſequence, no Executor might ſell. 
It is not reaſonable to put ev THe r Ro 1 from an 
Executot, to take an Account of the Teſtator's Dehty 5 nor has 
be any Means to diſcoyer them. 
On the contrary, as the whole perſonal. . the Teſtator 
is liable to the Debts, this Leaſe muſt { (inter alia] of Neceſſity 
be liable, and therefore may be ſold the pn 
It Equity were otherwiſe, it w great Hindrance to 
the Payment of Debts and Legacies 5 A pts) lay an En- 
bargo upon all Perſonal Eſtates in the Hands of Executors and 
Adminiſtrators; winch, would be attended with great... Inconve- 
niencies, . 
admit, if any Executor ſhould & a Term fer an under 
Value, or to one who has Notice that there are no Debts, or 
that all the Debts are paid, this t be another Conſiderati- 
on : But there no ſuch Ingredient in the preſent Caſe, 
Diſmiſs the Bill, See the following Caſe. 


my 5 | . 5+ 4} irh a 1 D | 
Ms Burting verſus Stonard. © 190 
Vide ſupra. A Freeman of London fled of ſeveral Leaſchold _ 
1 Oy Eſtate, by Will made in 1699. de- 
„ e one of all his perſonal Eſtate to his Wife, another 
1 Third to his Cid and his own teſtamentary Third to his Wife 
for Life, remainder to fuch of his Children as ſhould be living a 


— nn 
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— 


n and lefe his Wife Executriz, 
. Overſeer of the Wi 


appointed 
-- giving him 100. for ins Care in 
ing the W 


2 Sn after the Teſtator died, and his Wife fold all the Late 
hold Houſes to F. S. the Overſeer of the WII. 

In 1709. the Wifedied, upon which the Plaintiff who was 
the only Child living at the Death of her Mother, brought her 
Bill to have the Benefit of the Term. 

And for the Plaintiff it was inſiſted, that this differed from 
the former Caſe, in the Purchaſer here was the Over- 
ſeer of the Will, and given him for his Cure in ſee- 
ing the WIl performed t he had his Will inventoried 
and appraiſed the Eſtate, which he muſt have been ſenſible; 
that the Debts were much leſs than the perſonal Eſtate came to, 
and conſequently it was a Breach of Truſt in the Purchaſer, 

That if the Purchaſer of a Leaſe knows the Debts to be all paid, 
or that they can be all paid, without the Sale of theſe {| 
* 0 he ought not to take Advantage of ſuch a Purchaſe ; 

as to the length of Time, that was taken off, by the Wi- 
warn: bk 

the Maſter of the Rolls took the Inventory in 
his band, and caſting up the Particulars, found thereby, that 
the Debts could not be paid without the Sale of Part of the 
Leaſehold Houſes, and therefore diſmiſſed the Bill. 


But the Court faid, this Caſe was not ſo ſtrong as the laſt pre- 


Caſe, becauſe here nothing ſpecific, particular 
Teak was devided to the Children, a in the former Caſe, but only 


« thind Pare of his perſonal Fir in Fred. 


Uvedale verſus  Halfpenny. + Ges, 


_ ofe the Rolle. 
N a Settlement the Lands were limited to che Husband ſor 22 


- 3 = 
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| e 8 8foreſaid, and as an additional 

_— ecuri Sen | | 

J 00 was brought to rectify the Miſtake in the | 

| in placing the Term after the Limitation in Tail to the Sons; 
whereas the Term ſhould have come in before ſuch Limitation 


The Husband was dead leaving ſeveral Daughters, one of 
| whom was married to the Plaintiff Uvedale ; and the eldeſt: Son, 
= as to ſuch Part of the.Premiſſes of which he was Tenant in Tail 

| in Poſſeſſion, had ſuffered a Common Recovery. 
| Objected for the Defendant : What is asked by the Bill is, 
| that the Court ſhall make-a new and differentSettlement, which 
it is not in the Power of the Court to do, eſpecially, in this Caſe, 
where there is a competent Proviſion for the ters and 
younger Children out of the Copyhold Eſtate ; and if the Term 
ſhould take place before- the. Limitation to. the Sons, it would 

greatly: Diſtreſs. the eldeſt Son and Heir, 

Maſter-of the Rolls: Lwould not deſtroy the Settlement, but ſet 
it right, according to the Intention and Agreement of the Par- 
ties; and by the Declaration of the Truſt of the Term, the In- 
tention and of the: Parties manifeſtly appears to be, 
that the Land ſhould be charged with the Payment of Portions 
for the younger Sons and Daughters at certain Ages; (ui. ) for 
the Sons at twenty-one, and for the Daughters at twenty - one or 
as and: Maintenance to begin from the Death. of the 

dusband-; and this appearing, I da not regard the placing of 
the Term, but: will help the Miſtake, which would otherwiſe 
prevent the Agreement of the Parties from taking Effect; and 
this IJ am the rather induced to do, as it is in the Caſe of a Set- 
tlement made purſuant to Articles before Marriage, ſo that the 
vounger Children and Daughters are as much Purchaſers of their 
Pas as the eldeſt Son of his Eſtate-tail limited to him by 
the Settlement. * | 
Beſides, younger Children, as to their Proviſions, tho by a Will, 
are looked upon. in Nature of Creditors; and the ben, 
being to charge the Land with Portions payable at certain and 
the uſual Times, with Maintenance from the Huchand's Death, 
until the Portions'ſhould'become payable ; it is plain, that 
Equity will charge the Land according- to the Intention and 
Ag of the Parties, and will effectuate the ſame; nor is 
ĩt reaſonable to ſay, that the Proviſion by the old ſhall be 
all that the Children are to have, when by the expreſs 
| Words of the Settlement, the Surrender of the Copyhold is in- 
tended but as an additional Security, and to come in Aid only 
of the Freehold Eſtate. | h 

It is a further Demonſtration that the Limitation in Tail to 
the firſt, Cc. Son, previous to the Term for making Proviſions. 
for younger Sons, Cc. is a Miſtake, becauſe the RR OG 


4.2 + | Up, ap; 
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Tail to the younger 


Sohs mult be ſ t, before the Portions for 
by +. the Wife, who is the Mother of theſe 


Children, conſents to the raiſing of the Portions, let her 
agrees thereto) malte x coriditional Surrender of her Fs for 
Life, to be void on Nig nn in fix Months; 
and let a new Term be for 500 Years, for ſecuring the 
Maintenance and Portions as they become due. 

And fince the Recovery, as to Part of the Lands, has already 
barred the Limitations in Tail, with regard to thoſe Lands, 
—.— equent to the Term for 500 Years,) let the Remainder in 
ee be limited to the eldeſt Son. 


ö 154 But with reſpe$t to the Lands in Jointure, of which no Re- 


covery has been as yet ſuffered, let there be a new. Settlement 
mate Oibedf wo the Sons in Tail, ſubſequent to the Term of 
Joo Vears for raiſing the Portions. 
The Goto te go dut ef the Eftats. 


Arnold. 


HE Plamtiffs brought weir Bill to be repdid the two fr Bill in Equi- 
veral Sums of 120 J. and 120 J. which they had paid to lies to 


recover back 


the Defendants, as Managers and E of a Bubble, called 
the Land Security and Oil Patent. | 54 

The Defendant Mbollſton had (it ſeems) invented a Proje 
for extracting Oil out of Engli/b Radiſhes, and got a Patent for 
the ſole» Exerciſe of this r and e 3 
Eſtate for 31, 800 J. called Sutton Marſh in 


y the Eſtate of Lady Cornbury, which was then ini Mortgage 
28,000 J 


2 4710, this Woollafton made publick this Pro 
igned his Oll Patnt”to the Defendant Arnold, in Truſt 
rag towards the Project, which he divided 
into five thouſand” Shares,” valuing every Share at 207. in order 
greys: ind cri for all the Can 
— me bas 
ed his Purchaſe of Surton Marſh” to 


8005 and afterwards 25 
pay to himſelf (the ) 5ẽõHaibl. in all 85, 200. 
3 ——— it was to be 
for the Benefit of the Contributors; the Project or Bubble was 
to be called the Land Security and Oil Patent, and was repre- 
ſented by the Defendants to be a moſt advantageous Project 
without any. Hazard, there r ern for the 
Benefit oft the Contributors. aA 


pay off the two M 


Colt & a verſus Nvollaſtun 4 Caſe 36. 


At the Rolli. 


De Jerm. J. Trin. 1723. 


Sums of 120 J. and 120 4, for fix Shares a- piece, for which 
Arnold gave them Neceipts, and the ProjeQtors ſold about 1000 
Tickets amounting to 20,000 l. . Fx 
In Auguft 1720 the Project failed, no Oil having ever been 
made, or Radiſhes ſowed on the Premiſſes. 
Whereupon the Contributors, with ſome Reſentment, called 
upon the Projectors for their Money, which - occaſioned the 
Projectors to advertiſe, that in fix Months Time, they would 
return the Money with Intereſt; but afterwards. this was re- 
Infiſted for the Defendants, that the Plaintiffs being acquaint- 
ed with this Security as to the Lands, they ought to reſort thi- 
ther; that there could be no Impoſition in this Caſe, becauſe the 
Parties had Notice ; and the extracting Oil out of Radiſhes ha- 
ving had the Sanction of a Patent, could not be thought a Cheat; 
— as to the Advertiſements, it was pretended they were gained 
by Threatnings ; and that the Parties, admitting they were ag- 
77 e d Laibe Thy Na propoſe the 
er of t : This is an tion, to p | 
Surplus of the Value of an Eſtate hich col but 31, 800 J. (af- 
ter 8 8, ooo J. charged upon it, which is much more than double 
the Value) eee to the rer rg who laid out their 
Money u is Project; it is giving ther Moonſhine inſtead of 
any Thing real, and the Proof — fight, whereas it ought 
to have been extremely ſtrong; it is hard to believe, that any 
Perſon would conſent to be fo impoſed upon. And what makes 
it worſe is, that this great Sum of 57, 200 J. is reſerved to the 
Defendant the Projector himſelf, i 
.  The,Gaining the Patent can be no Sanction to the Cheat, be- 
: cauſe the Patent does not ſecure the Patentee, if it is not a new 
Invention, but others may uſe the fame, or if it be not the firſt 
Patent, the Patentee is not ſecure from an Action ; and Patents 
of new Inventions, as well as Grants of -other Things, may be 
obtained by Surprize and falſe Suggeſtions, 
If this were a Fraud againſt any private or fingle Perſon, a 
Court of Equity would relieve ; a fortiori, where it is a Fraud 
- againſt great Numbers, againſt Multitudes, where the Miſchief 
is more extenſive, and many Families ruined. 
All Frauds It is no Objection, that the Parties have their Remedy at Law, 
cognizable, and ma 1 for Monies had and received for the 
22 Plaintifts own Uſe; for in Caſes of (a) Fraud, the Court of 
Tow Equity has a concurrent Juriſdiction with the Common Law, 
Matter of Fraud being the great Subject of Relief here. 


verſus 


| Accordingly Caſes of this Nature have frequently met with 
Relief in this Court, as in Aaron Hills Caſe, which was a Pa- 
| tent 


EY 
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tent for extracting Oil out of Beech, which was alſo divided in- 
to Shares, (as this is) and a Security and agreed to be 
made of Lands, which came out to be Terra incognita betwixt 


the Degrees of Latitude 50 and 57; and in the principal Caſe, 


the Land, after the 85,000 /. paid, ſeems to be worth as little 
as Aaron Hills. 8 ö 

And as to the Pretence of gaining the Advertiſements by 
Force, the Contributors were angry, and had Reaſon to be ſo, 
2 af RR necgh, Np INT a to have 
been either of the Plaintiffs) tened to cut Defendants 


Throats; but this all ended in an Arreſt of one of the Defen- 


dants, which was a lawful Proceeding, and after all theſe Threat- 
nings were over, the laſt Advertiſement was given out by the 


Defendants on the 19th of September 1720. | 


18 


Further, n fie 
Defendant Woollafton, be charged; as Woollafton was 
the firſt Proj e and Purchaſer of 
the Land, ſo Arnold was his Truſtee, accepted the Conveyance, 
was the Treaſurer, received the Money, and gave the Re- 
ceipts, was Partner in the Fraud, and plainly particeps cri- 
minis. | 

Therefore decree both the Defendants to pay back to the 
Plaintiffs their Principal, Intereſt and Coſts. 

Note; the ſame Decree was made in the Caſe of Spackman 
verſus Woollafton, which was the next Cauſe in the Paper, of ' 
the ſame-Nature, againſt the ſame Defendants, and on the ſame 


Project. 


Rachfield verſus Careleſs. 15 P14 


A A ARY Smallman, poſſeſſed of ſome. perſonal Eftate, 
Mai ve to her neareſt 1 a- piece, A c— 
Aude the Dent Careleſs, who was not related to her, ſole Cutor 5 


Executor, giving him « 1, for his Care in fulfilling her Will. and ſor hie Care 
Houten of gan n , in perform- 


made no Dif] the Surplus, and died, ing the Will, 
made of the Intention and DireQion of the 


n Proof 
E „ that the ſhould have the Surplus; yet the Surplus decreed 
the next . 


There was ſome flight Proof for the next of Kin, who now 
ſued for the 8 us of the perſonal Eſtate ; as that the Teſta- 
trix had declared her Intentions were, to give the Surplus of her 


Vor. II. Ce perſonal 


SA) SES 


20A or lad 
(Before Mr. Juſtice Powis, in the Abſence of "my © © 
| Lord Chancellor.) | 


5 — 0 
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perſonal Eſtate to het next of Kin, in the fame Manner as her 
Huſband had diſpoſed of the Surplus of his perſonal Eſtate to 
dis next of Kin. 1 
But the Perſon who drew the Will ſwore, that the Teſtatrix, 
at the Time of the making thereof, declared her Intention to 
be, that if ſhe left any Surplus, her Executor, who had been 
her very good Friend, ſhould have it; for that her Relations 
had been ungrateful to her; and this Perſon ſwore, that the 
Teſtatrix had directed him to give the to her Executor, 
and that he would accordingly have done this by expreſs Words, 


but that he thought it would be unneceſſary, the Law implying 


as much, 


For the Plaintiffs it was argued, that here was an expreſs Le- 
gacy given to the Executor, which implied he ſhould have no 
more ; that it plainly imported a Negative, otherwiſe the Exe- 
cutor would have all and ſome ; that it was ſtill ſtronger, 
by the Legacy's being given to the Executor expreſly, for his 
Care in fufilling the Will, which was a Declaration of a Truſt 
in the very Words of the Will, and tantamount to calling him 
Executor in Truſt; that the Caſes of Littlebury verſus Buck- 
ley, and Lady Granville verſus Dutcheſs of Beaufort, were not 


fo ſtrong, (uix. ) in thoſe Wills, the Legacies were not given 


(a) Decreed - 


24 Feb.1720, 


to the Executors for their Care and Pains. 
And laſtly, that in the Caſe of May verſus Lewin (a), Lord 


Chancellor Parker had decreed in Favour. of the next of Kin, 


y on Account of the Legacy's being given to the Executors | 
for their Trouble in the Execution of the Will. 

On the other Side it was ſaid, that the Evidence of the Scri- 
vener who drew the Will was very ſtrong, proving, that the 
Teſtatrix, at the Fime when her Will was made, ; Bree her 
Executor, and not her Relations, ſhould have the Surplus; 
that theſe parol Declarations had been always admitted for Evi- 
dence, when they were agreeable to the Diſpoſition made by 
the Law in ſuch Caſes, and only rebutted and barred a Truſt, 
which, as the next of Kin pretended, reſulted for their Benefit ; 
and Mr, Talbot obſerved, that in the Caſe of Bull and Smith, 
the Legacy of Plate to the Wife who was made Executrix, was 
conſtrued not to bar her of the Surplus, merely from a Pre 
tion that the Huſband had a greater Kindneſs for his Wife, than 
to leave her little more than a troubleſome Executorſhip ; à for- 
tiori, where there was Evidence of the Teſtator's expreſs Decla- 
ration, that his Executor, and nat his next of Kin, ſhould have 
the Surplus, he ſhould be intitled thereto; that the Caſe of Lit- 
tlebury and Buckley, as alſo that of the Dutcheſs of Beaufort, 
were Decrees in Point, in the higheſt Court of Juſtice, which 
had been followed by many others, particularly that of Heron 
verſus Neuron, decreed laſt Term by the Maſter of the Rolls, 
where, tho' a Legacy was given to the Executor, who was no 

| Relation, 
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ion, yet was the alſo decreed to him, upon Proof 
— Teſtator' — that it ſhould be ſo. - | 
FM. Juſtice Pot + The Opinion of the Great Seal has been 
various and uncertain in this Point; but I do not like parol E- 
vidence of the Intention, and here we have parol Evidence on 
both Sides; however, the Words of the Will ſeem to declare a 
Truſt, by giving the 5/. Legacy to the Executor for his Care 
in fulfilling the Will; and this goes beyond all parol Proof; fo 
that my Thoughts at preſent are, that the next of Kin are in- 
titled to the Surplus; but foraſmuch as this has been determined 
different Ways, I would take further Time to conſider of it, 
and to look into Precedents. | 

On the 24 19 1722, Mr. Juſtice Pois fat again to give 
his Opinion; he ſaid, this had been vexata Queſtio, Chancellors 
having differed about it from the Houſe of Lords, and alſo 
from one another ; he took Notice, what various Turns the 
firſt Caſe, (viz,) that of Fofter and Munt had met with; how 
Lord Fefferys had decreed in it for the next of Kin, after which 
his Decree was reverſed by the Lords Commiſſioners, and their 
Decree reverſed. by the Houſe of Lords; ſo in the Caſe of the 
Dutcheſs of (a) Beaufort, and that of (b) Littlebury verſus 
Buckley, the Decrees in Favour of the next of Kin were, on 

Proof, reverſed above. 

But in the principal Caſe, he faid, there were Words in the 
Will declaring the tor to be but a Truſtee ; 5 I. being given 
him for his Care in fulſilling the Will, which would amount to 
a Declaration of the Truſt ; eſpecially conſidering it is a funda- 
mental Rule in a Court of Equity, that an Executor is but a 
Truſtee, and on his dying Inteſtate, ſo much of the Teſtator's 
perſonal Eſtate, as remains unadminiſtred, muſt go to the Teſta- 
tor's next of Kin, (vi2z.) to the Adminiſtrator de bonis non, Ce. 
and not to the Adminiſtrator of the Executor ; that if a Man 
marries an Executrix, and ſhe dies inteſtate, the Teſtator's per- 
ſonal Eſtate muſt go to the Adminiſtrator de bonis non, and not 
to the Huſband ; that Mr. 'Hartcourt married Lady Aly, 
who was Executrix to Sir Samuel „and when ſhe died In- 
teſtate, Sir Samuel s perſonal Eſtate which remained unadmini- 


not to Mr. Harcourt the H 3 that a Plaintiff Execator 


* but only by an equita nſtruftion thereof, becauſe 
what he recovers, is not for himſelf, but in Truſt for his Teſta. 
tor ; he did not deny, but that where there was an expreſs 


Le- 

gacy given to the Executor, and no further Words, 2 
in a, ' 

. 


given for his Care and Pains, parol Evidence might, 


(a) Decreed by Lord Cowper, in Feb. 1709. Revers'd by the Lords in the 
Decemb. — * (5) Decreed in the Mays Court by Sir 


Peter King, Recorder, in April 1711, and revers'd by the Lords in the May 
following. 


22 eee 677, 


ſtred, was determined to go to Lady Afry's next of Kin, and 
pays no Coſts ; but this not any expreſs Words of the Status 


* 
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| Caſe; be admitted of the Teſtator's Intention; but this was not 
to be minded, where Words ee —_— 5 _ as 
where the cy appeared to be given to him is Care in 
flog bis Wall that if Money were to be granted or deviſed 


tor the doing of any Thing, this, in Equity, would create a 
Truſt, nd Nene tht Legacy was given to the Executor for his 


That indeed here was the Evidence of the Perſon who drew 
the Will, tending to prove that the Surplus was deſigned for the 
Executor, which nevertheleſs was contradicted by Evidence on 


the other Side ; however, leſs Regard ought to be had to Evi- 


dence of this Kind, in Caſes of Wills, than of Deeds, it being 
very uſual for many, under ſuch Circumſtances, to play the 
Volpone, and to ſpeak what they do not really intend, to get 
every one's Favour. "17 et | 7 

t in the Caſe of May verſus Lewin, where there was 
504, a- piece given to the two Executors for their Trouble, (in 
which Caſe there was alſo ſome parol Proof of the Teſtator's 
Intention in Favour of the Executors, but not clear,) Lord Par- 
ker decreed a Diſtribution , which was an Authority in Point, 
and being the lateſt, was the greateſt Authority, becauſe it muſt 


162 


be ſuppoſed to have been adjudged after Conſideration had of all 
t 


the former Decrees ; beſides, the Defendant, in the prin- 


cipal Caſe, ' was made Executor in the ſame Clauſe which gave 
him the Legacy, whereby it ſhould ſeem, - that the Legacy 


was annexed to the Executorſhip, as well the Reward intended 
for it. ; | : 

Reſerve Coſts till after the Account taken, but decree a Di- 
tribution amongſt the next of Kin. 


ca . Hall verſus Hoddeſdon. 


4 the K. r= HIS Bill was brought by a Deviſce of Land, to - 
Bl 66 ger- ate the Teſtimony of a Will, and to eſtabliſh the Will ; 
alleen and upon opening thereof, the Maſter of the Rolls diſmi 


Wi a if c 8 : * . | . 

— dg] the Bill with Coſts ; declaring that this Cauſe being only for 
hearing, to 
be diſmiſſed for 


8• | | 
with Coſts. And upon Mr. Mead's praying, on Behalf of the Plaintiff, 
that the Diſmiſſion might be without Prejudice to the Plaintiff's 
| making uſe of the Depolitions, = * 
His Honour replied, there was no need of this, becauſe. the 
Plaintiff would at Law have the Benefit of theſe Depoſitions, 
tho' the Bill were diſmiſſed, | WR" 


. ought not to have been ſet down 


163 


in Mr. Ellis Hands 5 50 J. for which Mr. Elks had given a 
„ 
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Batten verſus Earnley. Caſe 39. 
At the Rolls. 


CY NE gave ſeveral Legacies by Will, and (inter alia) an One by Will 
O Annuity of 20 J. per Annum to F. S. for his Life, all gives an An- 
which were deviſed out of the Teſtator's perſonal Eſtate, and nud ddt of 


d , his perſonal 
J. N. was made Executor of this Will. Eftite - if the 
Executor has 
misbehaved himſelf, the Court will order Part of the perſonal Eſtate to be ſet afide to ſe- 


cure this Annuity, 


It happened that J. N. the Executor had faid ſome raſh 


Words, as that he would go to Goal, and leave the Legatees ; 


e unpaid;” and tho' the Annuity was by the Will made pay- 
able quarterly, yet it was three Years in Arrear, 


nſiſted, 1½, for the Annuitant, That theſe Arrears ſhould 
carry Intereſt. | 
Sed Cur' cont' : This is only done, where there are great Ar- 
rears ; but it is not uſual to compute Intereſt for ſo ſmall a Sum. 
2dly, It was prayed, that the Executor ſhould give Security 
for the Payment of the Annuity. - | 
To which it was anſwered, that the Teſtator not ordering any 
Security, but wholly truſting to the Executor, the Legatee of 
the Annuity muſt do fo too. 5 
Sed per Cur' : Since the Executor has by his Anſwer ſub- 
mitted it to the Court, whether he ſhould give any Security, 
and appears to have expreſſed himſelf in Words threatening to 
defeat the Annuity, let the Maſter ſee a ſufficient Part of the 


perſonal Eſtate ſet apart and aſſigned to a Truſtee, in Truſt to 
ſecure the Annuity. | Xo 


_ Crockat verſus Crockat. Caſe 40. 


A. the Rolls, 


HE Teſtator gave to the Plaintiff his Siſter Suſanna vide 2 U 
1 Crockat the Sum of 5 50 J. which was then in Mr. Ellis's 681. 8 
Hands, and made the ſaid Mr. Ellis Executor in Truſt for the verſus Smirh, 


faid Teftator's Brother, and died ſoon after the making of the ® fo. Fre 


| | ming. 
TE | 5 One placed 
00! in « Goldſinith's Hands on his Note, and afterwards orders Part out gain, and then 


deviſes the 5001. in the Goldſimith's Hands to J. S. this good for. the whole 300 J. Secxs if 


the Teſtator had, after the making the Will, drawn out Part of this Money, for this had 


It ſeems the Teſtator, before making of the Will, had left 


Vor. II. Note 
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Note to the Teſtator, payable to him or Order, and the Teſta- 
tor had, before the nai the Will, drawn ſome Bills on Ellis, 
ordering him to Pay ſeveral {mall Sums of Maney, which, in 
all, had reduced the 550/. to 430 J. | 
But the Teſtator had left in Mr. Ellis's Hands an Exchequer 
Order, for the Payment of 36 J. per Annum to the Teftator for 
thirty-two Years, and left Aſſets for the Payment of all his Le- 
gacies, including the whole Legacy of 5 50 J. to his Siſter Su- 
anna. 
E Inſiſted, the Plaintiff Su/anna Crockat ſhall have no more than 


4301. of her Legacy of 550/. there being no mare than 430 l. 
left in Mr. Ellis's Hands. 


Maſter of the Rolls cont” : She ſhall have the whole 550 J. 165 


cy. 

Where a Teſtator by his Will gives a Legacy of 500 l. which 
is in the Hands of J. S. and after the making of the Will calls 
it in, or orders F. S. to pay to himſelf or others, Part of the 
Money ; which is accordingly done; this is an Ademption of 
ſuch Part of the Legacy ; and the Diverſity is, where S Party 
who had the Money pays it in of his own Choice, and uncalled 
for, and where the Teflator himſelf (a) calls for it in; for it 
muſt be the Teſtator's own Act, and not the Act of a third Per- 
ſon, which is to revoke his Will. | | 

But in the principal Caſe, theſe Payments out of the 5501. in 
the Hands of Mr. Ellis having been all ordered by the Teſtatar 
before the making of his Will, this cannot be ſaid to be an 
Ademption of the Legacy, but is an expreſs Indication of the 
Teſtator's Intention, that as the Note for the full Sum of 5501, 
was ſtill ſtanding out, notwithſtanding he had ordered the Pay- 

ment in of Part of the Note, yet he renounced all thoſe Pay- 
ments, and willed that the whole 5 50 J. ſhould be the Legacy 
which he gave to his Siſter Suſanna. 8 | 

But I take it, that the 550 J. Legacy ſhall not be made good 
out of the Exchequer Order for the thirty-two-Years Annuity, 
the Legacy given being a Legacy of 5 50 L in Money. 

Let the Plaintiff have the 1 ag 50 J. Note, and Intereſt 
from the Time of filing the Bill, pomp 


Treichard 


(a) But the Diverſity between a voluntary and compulſory Payment, 
not to have been approved of b Lord Meccletfels. fines the latter mi 
be with an Intent to ſecure the y in all Events. See the Caſe of 
of Thomond verſus Earl of $ ante Vol. I. 5614. See alſo the Caſe of 
Ford verſus — decreed b Chancellor Ang. Trin. 1928, Abr. 
of Eq. 302. & po . 7 


I. 


LOG 
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HE Plaintiff Mrs. Ifen, the Siſter of the other Plaintiff 
Trenchard, had Money in the Hands of the Defendant 


The Plaintiff Trenchard, by his Letter to the Defendant 
Wanlky, ordered him to inveſt the Money in Lottery 
but did not dire& in whoſe Name thoſe Lottery Orders 


be taken. | 
Accordingly the Defendant Vunley did inveſt the Money in 
„and took them in his own Name; afterwards 

Vanley ſubſcribed the Orders into the South-Sea, with other 
Orders of his own; and of his Cuſtomers, amounting to a con- 
ſiderable Sum, of the ſame Specie, but did not give Notice that 
he had made this Subſcription, until two Months afterwards, - 
Upon this the Plaintiffs brought their Bill for Relief, (via.) 


in order to compel the Defendant to for them Lottery 
Orders, 26 the Amount of dad Wich d Deftadine, without 
their Conſent, had ſubſcribed into the South-Sea. vo 
And for the Plaintiffs it was inſiſted, that the Defendant had 
made himſelf a Truſtee for them without any Authority from 
them: And after he had thus made himſelf their Truſtee with- 
out their Conſent, he then ſubſcribed their Orders into the 
South-Sea, and by concealing fo long from them what he had 


done, he thereby ſhewed his Intention, that if the Subſcription 


had been profitable, then the Orders ſubſcribed were to have 
been his ; if unprofitable, then they were to be placed to the 
Plaintiffs Account. 
Mafter of the Rolls : The Rule of Law as to Fraud is alſo a 
good Rule in Equity, (viz.) that Fraud is never to be preſumed; 
1 that may be a Fraud in Equity, which is not ſo 
at Law. | F 
The Confuſion and Hurry that Goldſmiths and _— 
were then in, may account for the Defendant the Goldſmith's 
not giving Notice ſooner of his having ſubſcribed thoſe Orders 
into the Sowth-Sea ; and it may with the ſame Force be retorted 
againſt the Plaintiffs, as the Reaſon, why they did not come 
ſooner to the Defendant to demand the Orders, or forbid 
the ſubſcribing them into the South-Sea ; tho I think that by 
the Words of the Act of (a) Parliament impowering all Truſtees, 
Guardians, Executors and Adminiſtrators, to fu ibe Lottery 
Orders into the South-Sea, tho' the Ceftut que Truft had in this 
Caſe expreſly forbid the Truſtee to ſubſcribe, yet by Virtue of the 


OOPS SY 


— * 


166 Trenchard and Ippfey verſus Wanley. ca 4x. 


A Gold- 


with - 


Icuy ie Goldinith, for which ſhe had the fd Vn Note. dew fe 


roprie- 
tors, ſubſcribed Lottery Orders into the Soxzh-Sea, indemnified by the AR of Parliament. 
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nnn. 


Authority given to Truſtees, Ge. to ſubſeride, (in 
Authority given by Parliament the Conſent of every 


and the Truſtees juſtified ; and it would =p a very unjuſt Thi 
in the Parliament, if it were to be conſtrued, that the 
had made the Subſcription good, and yet left the Truſtee liable 
to be ſued, and to be anſwerable for the ſame to the Cui que 


Ti 
ut the principal Caſe docs not go fo far, r aha 
hibition from the Ceſtui que Truſt. 


The Occaſion of the Defendant the Goldfnith's bu ing the 108 


Orders in his own Name might be, becauſe he was = in 
the Way to accept them, an there was no Direction from the 
Plaintiffs to buy the Orders in any other Name; and by the 
fame Reaſon, that the Plaintiffs truſted the Defendant with the 


Money, they might likewiſe intruſt him with the taking of the 


Orders in his own Name. 

Then from the Time of the Defendant the Goldſmith's ta- 
king the Orders in his own Name, he became a Truſtee, and 
being a Truſtee, the Act of Parliament alone, without any Au- 
thority from the Party, impowered him to make this Subſcrip- 
tion, And the Caſe is — 3 in that the Defendant ſu 
ſcribed other Orders of his own, as well as thoſe that belonged 
to the Plaintiffs; and it would be enough for the Defendant 
who dealt for the Plaintiffs as for himſelf, and ated for him as 
he did for himſelf, to bear his own Loſs, without having the 
additional Loſs of the Plaintiffs alſo put upon him. 

It is to be taken, as the general Senſe of the Nation took it 
at the Time when the Subſcriptions were made, (viz. that this 
was a beneficial Thing, as is evident from thoſe Lottery Or- 
ders, that were ſubſcribed, ſelling for more than Lottery Orders 
unſubſcribed. So that nothing but Fraud in this Caſe of ſub- 

Gon oy &c. can make the Truſtee . 


Beſides, de fat 

. 
very mu e, © By giving the roprietor 
„the Stock 33 J. 6s. 8 d. per Cent", in Satisfaction, and full 
* Diſcharge of the Monies _ any of the. Subſcri 


- , notwithſtanding any Miſnoſmer, or x, o Emo, ſu 
% Error or Miſnoſmer, or * 3 Miſ- 


_ © ſpelling, or Omiſſion of Entry of any Suberipin, and not- | 


„ withſtanding any Doubt or Queſtion touching 
* the Validity of the Subſcription of the — Deves 
* Annuities in any wiſe.” 

Which Words were intended to bind down the P 
of any redeemable Subſcription, and to give them a 
pence for their being bou down ; and as it bound down the 
Truſtees, ſo likewiſe did it conclude the Ceſtui gue Truſt. PA 


Proprietor and Ceſtui que Truſt is included, undd wm 
ſuch Prohibition as aforclaid ,) the Src n would be | 


I, 
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And this Act of Parliament intended” to quiet all Mats 


Alſo his Honour laid great Streſs upon a Decree which he 
himſelf had made about a Year fince, when he fat at Weft- 
minſter for the Lord Chancellor, in the Cauſe of Bluck verſus 
Nichols, and which he __ not ſo ſtrong for the — 4 
as the principal Caſe; for Lottery Ti ble to 
Bearer, — were left with the Banker or JdGnith only 
for ſafe Cuſtody, were ſubſcribed by him into the South-Sea z 
upon which the N er who left them with him, brought 
a Bill againſt the ſaid Goldſmith; and his Honour diſmiſſed the 
Bill: For that it was a hard Caſe, that the Goldſmith who was 
but a Truſtee ſhould ſuffer for doing what was then thought to 
be for the beſt; and if the Plaintiff was wronged, he was at 
Liberty to take his Remedy at Law. 8 

Which Decree the Court had the greater Regard to, foraſ- 
much as the Parties acquieſced under it, and brought no Ap- 


Pn the principal Caſe the Maſter of the Rolls thought much 


170 ſtronger, and therefore diſmiſſed the Bill with Coſts, (vi. ) that 


with reſpe&t to the Defendant, both the Plaintiffs ſhould be 

liable, and therefore the Diſmiſſion ſhould be „as to 
both of them; but that if the Plaintiff Trenchard thought it 
worth his while to apply, the Court would, on Petition, order 


= N the Cſtui que Truſt ſhould pay all the 
oſts. * © i 


De-Cofta verſus Handret. 


NE having a doubtful Account of his Ship that was at 
Sea, (viz.) that a Ship deſcribed like his, was taken, in- 


r 


ſured her, without giving any Information to the Inſurers of doubtful 
what he had heard, either as to the Hazard, or Circumſtances Account of 


which might induce him to believe that his Ship was in great 
Danger, if not actually loſt, . 


ſures his Ship 


quaintin 
the Inſurers what the Ship was in; this held to be a ſrandulent Inſurance; and che 


Court relieved againſt the Policy. 


The Inſurers bring a Bill for an Injunction, and to be relieved 
againſt the Inſurance as fraudulent, 

Lord Chancellor: The Inſured has not dealt fairly with the 
Inſurers in this Caſe; he ought to have diſcloſed to them what 
Intelligence he had. of the Ship's being in Danger, and which 
Ws Rr at leaſt, to fear that it was loſt, tho' he had 

1 H. BSS 5 no 


* The ſame Point was determined by Lord Macclerfield in the following 
Term, in the Caſe of Weaver verſus Feld _ | 


_ 2 = 
a / n = * N a * 
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_ diſpoſe of it himſelf in Fee. 


th. A. ® * . 
Lac th i 

— * 
. 


no certain Account of it; for if this had been diſcovered," it is 
impoſſible to think, that the Inſurers would have inſured the 
Ship at ſo ſmall ' a Premium as they have done, but either 
would not have inſured at all, or would have inſiſted on a 
larger Præmium, ſo that the Concealing of this Intelligence is a 

Wherefore decree the Policy to be delivered up with Coſts, 171 
but the Præmium to be paid back, and allowed out of the 


ca . Edwards (and Lady Elizabeth his Wife) 
verſus Counteſs Dowager of W, ar- 


Lord Mac- , 
clesfield. | WI Ck. 


Money co- Dward late Earl of Warwick and Holland, being ſeiſed in 
3 Fee of the Manor of Ken/ington, intermarried with the 
in Land, Defendant Charlotte Daughter of Sir Thomas Middleton, who 
ſhall deſcend had a Portion of 16,000 J. 6000 J. whereof was paid to the ſaid 
But he that chaſe of Lands in Fee, to be ſettled as in the Settlement, and 
the Eee of hereafter is mentioned; and the Manor of Kenfington was 
the Land ſettled on the ſaid Earl for Life, Remainder to the firſt and 
when 4 y every other Son of that Marriage, in Tail Male, Remainder to 


as Land. Far}, and 10,0007. Reſidue thereof, to be laid out in a Pur- | / 


by a Will, 
tho' not atteſted by three Witneſſes. Alſo a parol Direction for the Payment of it, ſeems 
to be good. So if the Money is ordered or deviſed to be laid out in Lands, and ſettled to 
the Uſe of A. in Tail, Remainder to himſelf in Fee, Equity will order the Money to 4. 
Secus if the Remainder thereof be limited to a third Perſon, Alſo tho? by a voluntary Con- 
tract pony agreed to be laid out in Lands, the Court will execute ſuch Agreement in Fa 
your of the Heir. | © Rh 


As to the 10, ooo J. it was agreed by all the Parties, that the 
ſame ſhould be laid out in Land, ſettled in like Manner as 
the Manor of Kenfington had been ſettled, and in the mean 
Time, until ſuch Purchaſe could be found, the 10,000 J. was 
to be placed out upon Securities, and the Intereſt ariſing there- 
from, to go and be paid to ſuch Perſons as ſhould be intitled 
the Rents and Profits of the Manor of Kenfington. nn” 
This Edward Lord Warwick died, leaving Iflue by the Coun- 
teſs Charlotte, one Son, (viz.) Edward-Henry, the laſt Lord 
Warwick, who being thus intitled to the Manor of Kenſington 
in Tail, Remainder to himſelf in Fee, levied a Fine of the ſaid 
Manor to the Uſe of himſelf in Fee, and ſoon afterwards died 
without Iſſue, and inteſtate ; upon whoſe Death the Manor of 
Kenſington deſcended to the Plaintiff Lady Elizabeth Edwards, 
Wife of the Plaintiff Mr, Edwards, who, as ſhe was become 
| intitled 


e it was , If, That all the Ends and Views of the 
(vis. the Proviſion for the Iſſue of that Marriage, 
ing rad by: there being no Iſſue left of the Marriage, 


whoſe eceſſary 
now the Husband was dead without Iflue, — — 


the Settlement. 
2dh, That this Money thus agreed to be laid out, was not, 
in all Reſpects, to be taken as Land; for it might be deviſed as 
Money, by a Will not atteſted by three Witneſſes ; alſo,” if the 
laſt Earl of Warwick —— by the Deſcrip- 
3 tion of the Ten thouſand Pounds his Father to be laid 
out in Land, it would have l by dach Deſcriptions it 
could not be denied but the Earl might, 26200 phate, 
— 4 Tl diſpoſed of it. 

t as to the Settlement of the Remainder of the Ken- 
mg Eſta to the right Heirs of Earl Edward the Father, the 
fame was a mere voluntary Limitation, as was alſo the 
ment, that the Money ſhould be laid out. in Land, and ſettled 
in like Manner ; and then it was no more, than if one, with- 
out any Conſideration, ſhould cavenant to lay out Money in the 
Purchaſe of Lands, E compel th 

a mere volun tract, Equi would not ee 
Sober 2s 7 N 
1 . That it was unreaſonable for this Court to interpoſe to 
Money from the Mother and the half Siſter, in order 
to give it to a remoter Relation; on the con * = weak 
who had the legal Intereſt of this Mo 


Court of Equity. 
gthly, That if the laſt Lord Warwick had applied to the 
Oourt to be paid the Money, he would have obtained an Order 
for that Puſpoſe. Nay, though he had not levied the Fine, 
but had continued Tenant in Tail, Remainder to himſelf in Fee, 
and had deſired the M the Court would have ordered it to 
him, as had been done in the like Caſes (a); (which Lord'Chan- 
cellor admitted,) in regard the laſt Lord had both the Eſtate- 
tail and the immediate Remainder to himſelf in Fee; fo that a 
Fine without a Recovery would have barted the Eftate-tail and 
Remainder, 


71 


_ Warwick, who inſiſted, that ſhe was intitled to the ſame; as. 
AR Sg we frothy and that this 10,0007: 
5 ou t, by the Statute of Diſtribu- 

8 0 twixt herſ as the Mother of the Inteſ-. 

— —— Mrs. Charkotte Addifon ; and for this 


Land, in Favour of an Heir, who was not within the View of 


was lent, ought nn If i bel 


(a) See the 
Caſe of Shorg 
and Hood, 
Vol. I. 


— — — 
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Remainder, and a Fine might be levied at any Time, as well in 
Vacation, as in Term. 8 
And laſtly, It was urged, that the laſt Earl of Warwick. 
having levied a Fine of the Manor of Ken/imgton, to the Uſe of 
himſelf and his Heirs, this had extinguiſhed the Limitations in 
Tail created by the Settlement, and had, as it were, put the 
Settlement out of the Caſe ; and as the Settlement, as to the 
Manor of Kenſington, was out of the Caſe, ſo the Truſts of the 
10,0001. which were to attend the Settlement of the Manor of 
Kenſington, were at an End alſo, Ay * | 
For all which Reaſons it was inſiſted, that the Plaintiff, tho 
intitled to the Manor of Kenſington, had not, however, any Right 
to the 10,000/, or to compel the laying out of this Money in | 
Land. . 1 ' c OPRBEY | i 
Lord Chancellor : If there had been ſo much as a parol Di- = 
rection from the laſt Lord Warwick, for the Payment of this | 
10,0001. to his Mother the Counteſs Dowager, I ſhould have 
had a Regard to it; being of Opinion, that it was in the Elec- 
tion of the laſt Earl to have made this Money, or to have diſ- 
poſed of it as Monex. 13 . 
As to the late Earl's levying a Fine of the Manor of 
ton, that is immaterial; for he had as good a Power before 
Fine, to diſpoſe of the ſaid Manor, or of the 10, ooo l. in 
Money, againſt all but his Iſſue, as he had after the Fine; and 
Ie ti never had. | 
Io fay, that this Fine, as it compriſed the Manor of Ken- 
fington, ſo did it alſo the Truſts of this 10, ooo l. (tho'-it ſeems 
abſurd to talk of levying a Fine of Money) will do the - Defen- 
1 dant no Service; nay, if admitted, it would make againſt her; 
nl becauſe by the Deed of Uſes the Uſe of the Fine is declared to 
. be to the Conuſor and his Heirs, and conſequently would intitle I 
the Plaintiff the Lady Betty Edwards to this Money. 
But when I admit that the laſt Lord Warwick had an Election 
to make this 10, ooo Il. Money, ſtill I conceive he muſt do 
ſomething to determine ſuch Election, which he has not done 
in the preſent Caſe; and then, in a Court of Equity, - the Heir 
3 is ever preferred (a) to an Adminiſtrator. 5 
2 Lingen verſus Sowray, Vol. I. 


1749 


This a by the common Caſe, that if a Man dies in- 
debted by Bond, in which he has bound himſelf and his Heirs, 
and leaves real and perſonal Aſſets, of each enough to pay the 
Bond, and the Obligee, as he has an Election to come upon the 
real Aſſets, does accordingly ſue the Heir, and recovers * Debt 

againſt the Heir, yet the Heir ſhall recover back the Money 
againſt the Executor out of the perſonal Eſtate. 5 


As 


As to-the Objedion, that the Plaintiff claims under a volun- 
tary Limitation, it has been held, (@) that the Conſideration 
for the precedent Limitations in à Marriage Settlement, has 
been applied even to the ſubſequent ones ; as where, in Conſi- 
deration of a Marriage, and Portion, Land has been ſettled 7 
the Husband for Lite, and then to the Wife for Life, Remain" 
der to the Children, with Remainder to a Brother, 
Conſiderations have extended to the Brother; and the 
ſon is, becauſe it may be very well intended, that the. 
or his Parents, would not have come into this 
leſs all mmm 
But admitting that the Limitation of the Reus dn in Fee : 
was voluntary, y et this will not alter the Caſe; becauſe I take 
it to be clear, "that if I voluntarily, and without any Conſi- | 
deration, covenant to lay out Money in a Purchaſe of Land, 
to be ſettled on me and my Heirs, this Court will compel the 
Execution of ſuch Contract, tho merely voluntary; ' for in all 
Caſes, where it is a Calt me 
tor and an Heir, the latter „ in Equty, have the Pre- 


Tho' all the Intereſt due upon this Mortgage 

of the Death of the laſt Earl, muſt go to the Counteſs of Mar- 
wick, as his Adminiſtratrix. 

And (as I underſtood his Lordſhip) tho' the laſt Earl died in 
a broken Part of the Half Year, this Intereſt ſhould (he ſaid) 
not! be taken as “ Rent, but ſhould be apportioned, and a 

thereof go to his Adminiſtratrix. 
But as to all the Intereſt due fince the Death of the late Earl, 


the ſame was decreed to belong to the Plaintiff the Lad Betty 
Edwards, the Heir. N 


And on theſe Terms, the one fr 10,000, was or- 
dered to be aſſigned to the Plainti Betty Edwards, 


and no Coſts on either Side. 
brought by the Counteſs of Mar- 


Afterwards, on an A 
wick, this Decree was Seoul) UT 


f Vor. II. =__” F f Earl 


* 


Equity does not . more than 
Law; vide ante Vol. 125 nner verſus Morgan, See alſo p more Coun 


AA in the Caſe of Hey verſus Palmer, poſt. 


— * — — 

— 
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ie 5 whit x e ee e wht ates 
Caie .. Zar of Suffolk verſus Howard.” 175 
A Peer oc FO HE late Earl of Sufolk and Bind, having no Iflue, but 
inherited by 1 having two Brothers, (viz.): the preſent Earl, and the 


his Anceſtor Defendant Charles Howard who had a Son, and conceiving his 1 
i inticled 10 next Brother the preſent Earl to be extravagant, the late Earl i 
of the Court, cut off the Entail by a Recovery, and by Deed and Will ſettled 
and on Bill the Eſtate on his Brother the Defendant Charles Howard, for 
and Anſwer, Life, with Remainder to his firſt Son (then in Being) for Liſe; 
Family with Remainder to 'Truſtees to preſerve the Contingent Re- 
Deeds mainders, Remainder to the firſt, &c. Son of that firſt Son in 
brought be- Tail Male, charging the Eſtate only with 1000. per mu 
ter, in Or- — to his next Brother the preſent Earl, and died without 
er to ſee ue. . mam ny hd o 


whether ww „ LY, | | 1 
Thing can be diſcovered for his Advantage. e 


The preſent Earl brought a Bill to diſcover the Defendant's 
Title, ſetting forth the old Entail, under which he was Heir 
Male; and praying that the Writings might be produced, and 
that the Arrears of the Annuity might be =_ Bam. 1 
The Defendant ſhewed by Anſwer, that the late Earl had 
by Deed inrolled made a Tenant to the Præcipe, and had ſuf- p 
fered a Recovery to the Uſe of himſelf in Fee, and afterwards 
made a Settlement as above; that as to the pretended Arrears 
of the Annuity, he had paid the Plaintiff the preſent Earl; more 
than thoſe Arrears came to, by about 12/7. and tho he had taken 
no Receipt for them, he intended thoſe Payments in Part of the 
Annuity: f RK Sad 
* to be paid the Arrears of the Annuity, and 
to have all the Writings produced before the Maſterr.. 
Tord Chancellor : This is a hard Caſe; Equity even for 17h 
ounger Children, ſupplies the Want of a Surrender of a Copy- 
hold. and puts them on a Level with Creditors, taking it to 
| a Debt by dhe: from a Father to provide for all his Children, 
=_ as well the youngeſt as the eldeſt. 5 E 
4 But is it not a ſtronger Caſe, where the King has beſtowed an 
[| Honour on a Family, whereby the Heir of the Honour is Con- 
1 filiarius natus, and fits as a Judge in the higheſt Court, the 
1 Houſe of Lords? Surely it is incumbent on the Anceſtor to 
Ingratitude leave ſome Proviſion for the Maintenance of the Honour, and 
w the for looks like want of Gratitude to the Crown, (from whence this 
a Peer to Honour did ariſe,) to leave it naked, eſpecially where the An- 
deviſe away ceſtor had a great Eſtate in his Power, and has given it from the 
the Eſtate FEarldom, leaving ſuch a Trifle as only 100/. a Year to the pre- 


n 


Therefore 
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Writ 
8 
I veyance, 
he may have the Benefit thereof. 
| Abe 5 not being aer 


the Arrears $a pry ne or 2 
made to the Plaintiff, — 
only ſaid that the Defendant intended them fo, which 

none could know, fince he did not then declare „ e and becauſe 
Defendant has not taken or inſiſted upon any Recei 

preſent Earl, and the late Earl has been dead two — aal Ines 
the Defendant pay the Plaintiff 200 J. being two Years Arrears | 88 
of the Annuity, ug to the Order of the Court, Aa 


>» 


 Ravenbill verſus Dany ; — 5 8 2 


p ON the of William Danſe with the Daugh- 2 
ter of Sir Francts 4 ell, there was a Term of 500, Years F 


| Term 

no Ifue Male by the Marriage, 1 for ſe- 

| Maintenance and Portions for ſhall, in Caſes of Neceſſi Wee 
either, and when fallen into P 1 pay all the Arrears of Maine Maintenance incurred 


before it came into Pollefion. 


The Truſt Se Twas, wt ie eee | 
a- for the Daughters of the Marriage, payable at their 
Ages of eighteen Maintenance- at the Rate of 40 l. 
per Annum to each Daughter from the of their Father: 
of Sir Francis Ruſſel! their Grandfather by the Mother's Side, F 107 fy 
until their Portions Portions ſhould become payable, | Cy 


4 $359 » / 


* In the Caſe of Sic Edvard Ber verſus Farringen K f. > hom 
Hill. 1735, where the Plaintiff claimed irtue of a Remainder in Tail ex 
peQtant on an Eſtate-Tail, and was Heir IT and the Defen- 
dants were Siſters, and the Heirs General of the Tenant in Tait and by their 
Anſwer ſhewed that their Brother, the Tenant in Tail, had ſuffered a Recovery, 
ps ory dk to himſelf in Fee, referring to the Deed in their Cuſto- 

; Lord Talbot, before the Hearing, ordered the Defendants to leave with 
da Clerk in Court the Deeds making the Tenant to the Precipe, and de- 
clazing the Uſes of the Recovery. 


4 GH 
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2 8 | ES. + 8 bras, yy 5 


The Huſband William Danſey died, leaving two Ds 

one eight, and the other nine Vears old; the Term did not 
commence: in Poſſeſſion until the Death of the Father- in- 
aw of this William Danſey, which happened ſometime after- 


— 


189 


The Ttuſt of che Term was to raiſe the Portions -by-8ale, - 


ge, or Profits; but the Truſt to raiſe the Maintenance 


was by Rents and Profits, ſo that there was a Difference in the 


Deed, between the Manner of raifing the Portions, and that of 

raiſing the Maintenance. | 193-215 vet Your <3 

W it was objected, that the Maintenance ſhould not 

begin until the 500 Years Term commenced in Poſſeſſion, at 

you Time the ſame could be raiſed by Rents and annual 
ts. = 115 


(a) Vide Lord Chancellor : It is (a) againſt my Opinion to raiſe a 
Vol. I. Piere · Portion or Maintenance by ſelling a reverſionary Term, and 
— this under Colour of the Word [Profits]; but it has been ruled 
before my Time, that Profits ſhall extend to any Advantage 
which ſhall be made of the Land by Sale or Mortgage, as well 
as Rents; eſpecially in Caſes of Neceſſity, and when the 
Daughter has had no other Maintenance, it has been decreed 
to be raiſed. by a Mortgage of a reverſionary Intereſt of a 

| Term, WO GY k Marg CC 
But the preſent Caſe is much ſtronger ; for here the Truſt- 
Term for raiſing this Maintenance and Portion is come into Poſs 
ſedſſion, ſo that, at preſent, the Maintenance-Money may be 
| raiſed out of the annual Profits; it is like a Rent granted out of 
. - + a Reverſion to commence preſently, in which Caſe, tho' the Re- 
verſion does not fall into Poſſeſſion until many Years after, yet 

When it does fall, it ſhall anſwer all the Arrears, 

So let the Arrears of the Maintenance-Money from the Time 
the ſame became payable by the Settlement, be raiſed out of this 
Term. | 

Then it was objected, that the Daughters had anothes Pro 
riley che Will of their Father, and alſo by Deſcent*6m 


Vide Vol. I. But Lord Chancellor held this not to be material, as long as 
the Caſe of by the Settlement there was no other Proviſion, except this 
_ 4; Maintenance-Money until the Portion ſhould become payable, 
| and any Matter ſubſequent to the Settlement ought not in 
Juſtice to vary the Conſtrudtion thereof, 


181 


i * 


_ 
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Craven verſus Wright. Cale 46. 


F the Plaintiff refers the Anſwer for Scandal and Imperti- On an An. 


and how far, the Anſwer is ſcandalous or impertinent, neut f the 


in order that ſuch part of the faid Anſwer may be expunged Plaintiff ex- 
by the Maſter, and it is not ſufficient in the Exceptions to cept to the 


Gay in general, that the Anſwer is ſcandalous and imperti- muff tens 


It ſeems to be a ſtronger Caſe, where Exceptions are taken to 
an Anſwer for Inſufficiency, and the Maſter reports it ſuffi- 
cient, that the Plaintiff in his Exceptions to the Maſter's Re- 
port, ſhould ſhew wherein the Anſwer is inſufficient. 

Alſo if a Bill or Anſwer be referred for Scandal, and 
ed by the Maſter to wes yams CTY e 

this Scandal, Party cannot except to Re- 
1 when the Scandal is 2 it cannot 
made appear by the Record what that was, it 
the Party's own Fault, that he did not except to the Report 


ſooner. 


! | 
Beckley verſus Newland. Caſe 47. 


Lord Mac- 
clesfield. 


HE Plaintiff Simon Beckley, and Sir George Newland, Two article 
married two Siſters who were Couſins preſumptive that What- 
Heirs of Mr. Turgis a rich Man; and Beckley and Neu- gg F. -_ 
land had been for many Years Partners in the Buſineſs of a Will __ 

Scrivener x and Mr, Turgis had made and revoked ſeveral Wills, to either of 
but at length made a Will in Favour of Sir George Newland, them, ſhould 


whereby he left a great real and perſonal Eſtate to Sir George, = 2. 
but gave only a 2 Eſtate to Mr. Beckley. — both; 
| ſach Agree- 


ment good: Alfo, if after this, one of them contrives that J. S. ſhall leave Part of his Eſtate 
to a third Perſon in Truſt for him; this is within the Articles. 


| Before the Execution of this Will, the Plaintiff Beckley and 
Sir George Newland entered into Articles, whereby any <p 
that whatſoever ſhould be given to either of them, be 
equally divided. 


Vol. II. 8 g And 


—— — —ä—2——— —— Q — — —j—j — 
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And the Words of the Articles were plain as to the equal 
Diviſion of the perſonal Eſtate of Turgis, which ſhould be 
iven by the Will to either Beckley, or Sir George Neuland; 
t as to the real Eſtate, the Words of the Articles were doubt- 
ful, and ſeem'd rather not to extend thereto; however, the 
| 5 Plaintiff Beckley brought a Bill againſt the Executors of Sir 
| George Newland, for an Account of the real and perſonal Eſtate 
| which came to Newland by Turgis's Will. 
Oh. Theſe Articles are unfair, and not to be encouraged, 
(vi z.) to agree to divide a Man's Eſtate, while the Man is 
ving, and to ſhare that in which the Parties at the Time of 
making the Agreement, had no Manner of Right, and poſſibly 
might never have; and it is to diſappoint the Will of the Tel. 
tator,” who, in all Probability, would have given nothing to 
either of the Parties to this Agreement, in caſe he could have 
foreſeen that his Diſpoſition ſhould be fruſtrated as ſoon as 
ever he ſhould die, nay, in his Life-time was agreed to be di- 
vided. 

Lord Chancellor : A Performance of theſe Articles ought to 
be decreed, tho' there was no other Conſideration for them, 
than the mutual Benefit of the Chance ; the Agreement to 

| ſhare, Gc. is not diſappointing the Intent of the Teſtator, for 
he did not deſign to put it out of either of the Deviſees Power 
to diſpoſe of the Eſtate after it ſhould come to him ; but on the 
contrary, where the Teſtator gave it to either of them, he by 
Implication gave that Perſon a Power to diſpoſe of the ſaid 
Eſtate when it ſhould come to him. 

And it ſeems to have ſome Weight, that if there had been 

no ſuch Agreement for the ſharing of the ſaid Turgis's Eſtate, 
yet by Law in Right of their Wives, (who were Heirs pre- 
ſumptive to the ſaid Turgis) theſe Perſons would have come in 
for equal Shares; and to covenant to do that which the Law 
would of itſelf have done had the Party died inteſtate, cannot 
be unreaſonable, for that would be to fay, that the Law itſclf 18 
is unreaſonable, or unjuſt, | 

Suppoſe there were two Daughters, and the Father ſhould 
leave almoſt all the Eſtate to the eldeſt, and nothing or very 
little, to the youngeſt ; if there ſhould be ſuch an Agreement 
as in the principal Caſe, ſurely it would have been no more 
than what every one would have wiſhed for; tho' I am far 
from grounding my Decree only upon thaCircumſtance. 

As to the Articles for ſharing the Land, if it could be 
proved, that after entering into them Sir George Newland had 

. procured the Teſtator to deviſe any Lands to ſome third Perſon 
in Truſt for the ſaid Sir George Newland, this would have been 
taken as a Deviſe to Sir George himſelf, and would have become 
Lable to be ſhared within the Articles, 


24h, 


18 


$6 


— 
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— 
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24h, But then in the preſent Caſe it was inſiſted upon by 
the Plaintiff Beckley, that after theſe Articles entered into, Sir 
George Newland prevailed with 
greateſt Part of his Lands to the 
who were then Infants, and that as foon as the 
of Age, Sir George got his two Sons, to whom Mr. Turgis left 
NN 
and his Wife for their Lives with Remainder to Truſtees for a 
Term of Years, in Truſt to raiſe 3000 J. a- piece for Portions 
to his two younger Sons that were not provided for by Mr. 
Turgis's Will; fo that in Effect Sir George had the ement 
and Diſpoſal of this Eſtate in the ſame Manner, as he would 
have had, if the Eſtate had been his own and given to himſelf 
in Fee. | | 
Lord Chancellor : If this Eſtate had continued in the Sons of 
Sir George, I would not have compelled them to convey a 
Moiety to the Plaintiff Bec#/ey according to the Articles, there 
being no Writing to manifeſt the Truſt, as the Statute of 
Frauds and Perjuries requires ; but if the Sons ſhould convey 
the Eſtate left them by Mr. Turgis, to their Father Sir George 
without any Conſideration, then I think I may juſtly decree, 
that Sir George Newland the Father ſhould convey a Moi 


ry 
of iſſes to the Plaintiff Beckley agrecable to the Ar- 
icl ; | . Y 


However, where one of the Sons (as in the preſent Caſe) has 
ſettled the Premiſes left him by Mr. Turgis, on his own Wife 
and the Iſſue of the Marriage, and ſuch Settlement is either 


previous to the Marriage, or purſuant to Marriage Articles, I 
cannot reach theſe Lands which are now (as it were) in the 


Hands of a Purchaſer. 

But upon reading and conſidering the Articles, by which it 
was agreed, that all Legacies and Sums of Money, which 
ſhould be given by the Will of Mr. Turgis to either of them 
the faid Sir George Newland, or the Plaintiff Beckley, ſhould 
be equally divided betwixt them, notwithſtanding it was after- 
wards fail, that all Benefit or Advantage accruing to cither of 
them by the faid Will, ſhould be alſo divided; yet it being 
here ſaid, that the ſame ſhould be divided between them their 
reſpective Executors and Adminiſtrators ; and foraſmuch as, tho 
there was ſome ſmall Parcel of Land deviſed by the Will of 
Tarn Es: Beckley and his Heirs, yet as he did not offer by 
bis Bill, to divide this, his Lordſhip took it, that theſe Articles 
did not extend to any Part of the real Eſtate deviſed by the 
Teſtator Turgts. | 


dy, It was obſerved, that tho' the Teſtator Turgis had by 
his Will deviſed all thoſe Lands to the Sons of Sir George New- 
land, yet he had limited the Premiſſes to Sir George Newland 
— f, until the youngeſt of his Sons ſhould attain twenty-one, 


4 
— 
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for and towards the Maintenance of his ſaid Sons; from whence 
it was urged, that ſo much of the Profits of theſe Lands, as did 
exceed their Maintenance, would be for the Benefit of Sir 
George, and conſequently ſhould fall within the Articles, and be 
divided between him and the Plaintiff Beckley. | 
And there was Proof that Sir George Newland took it fo, 
and had declared the ſame to Beckley; and then, notwithſtand- 
ing it had been pretended, that this was only a Truſt for the 
Sons of Sir George Newland, and that their Father would he 
accountable to them for the Surplus beyond what their Mainte- 
nance would come to, yet it was 3 that the Court would 
conſtrue this to be a beneficial Deviſe to Sir George, and that it 
could not be underſtood otherwiſe, ſince it enabled him out of 
this Fund, to educate his own Sons, which of Courſe he would 
have been obliged to have done, tho' no ſuch Eftate had been 
left them. ee 
But by Lord Chancelhr : By the ſame Reaſon that the Ar- 
ticles are conſtrued to extend only to Money and perſonal 
Eſtate, they ſhall not extend to this Deviſe of the Land to Sir 
George Newland, tho but during the Minority of the Sons; for 
tho' the Word [Legacy] be uſually taken for the Bequeſt of a 
perſonal Thing, and on the contrary a Gift of Land by Will be 
commonly (and more properly) called a Deviſe, yet the Word 
[Legacy] may, in an extenſive Senſe, be underſtood to compre- 
h any Kind of Eſtate, real, as well as perſonal left by the 
Teſtator's Will to any Perſon. h 
. Nevertheleſs, in the preſent Caſe, for the Reaſons aforeſaid, 
decree only the perſonal Eſtate given by Turgrs's Will to either 
of co e. ſaid Sir George Newland or Beckley, to be equally 
divided, = 
' Hereupon it being faid, that Sir George Newland had died 
inſolvent, m_ —_ ſhould be neg that theſe Articles 
would let in the Plaintiff Beckley as a Creditor by Specialty, yet 
there would not be enough to 2 him: nn 
Lord Chancellor ordered, that (if as was ſuggeſted) any of the 
Mortgages of the Teſtator Turgis were yet ſtanding out, and 
the Property thereof unaltered, and in caſe it ſhould appear that 
Sir George Newland had received more than his Moiety of the 
Teſtator Twrgis's perſonal Eſtate, then the Plaintiff Beckley 
ſhould be let in to receive out of the ſaid Turgis's perſonal 
Eſtate, or the ſubſiſting Mortgages, ſo much as to make up his 
Receipts equal with thoſe of Sir George Newland, before Sir 


* Repreſentatives ſhould be admitted to receive any thing 
rther, 


- Davis 


. 
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| Davis verſus Gardiner. 


R. Gardiner of 


Caſe 48. 


Lord Mac- 
cles ſield. 


A Will fays 


in 
wherein he began 5 ning, Aer 
ueathed 1 — 1 
at twenty Marri- gn, 
and then followed theſe. han — * 


ves ſeveral 
ies and 


an Heir; ſo Words equally plain are requiſite to charge the E- 
ſtate of an Heir; for a Charge, ſo far as the Value of it amounts, 
is, pro tanto, a Diſinheriſon. 230” 

Caſe, as to the Expreſſion after my Debts and 


ately follow is of ſeveral Legacies; fo that 

it lays, after my Legacies are all paid, I will then that my Le- 
gacies ſhall be paid, which is abſurd. | 

The Teſtator in ſaying by his Will, that after all his Lega- 

cics paid the Reſidue of his perſonal Eſtate ſhould go to his Son, 

Supe of merge fie, and conſequently ould not think 

— 0 
ing his Land with his Legacies, or that there would be 
Vor. H h the 
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the leaſt Occaſion for it. And tho' every one, primd facie is 
ſuppoſed to know what he himſelf is worth, that Preſumption 
will not hold in the preſent Caſe, it appearing that the Teſtator 
was therein miſtaken. I admit the Portions might be charged 
on the real Eſtate, had the Deviſe of the Land been to the Son 
in Fee abſolutely, for without ſuch Conſtruction the Deviſe 
would have been void; and the Son would have taken the Land 
by Deſcent; ſo that the Will muſt, in ſuch Caſe, have 
ed nothing as to the Land, unleſs it were to operate ſo as to 
charge the Land with the Legacies, and to -intitnate; that the 
Heir was not to take until after the Legacies paid. But, 
Here the Will deviſes the Land to the Son and his Heirs, * 
and if the Son die without Iflue in the Life-time of any of the 
Daughters then -to the Daughters, ſo that the Son is named in 
the Will only for the Benefit of the Daughters; and it is ho 
more than if the Teſtator had faid, I give my Lands to my 
Daughters and their Heirs, if my Son dies without Iſſue living 
the Daughters or any of them. I | FA $4 
It is ito material, that the Intereſt of the Daughters Portions | 
is ordered to be paid by the Executors without mentioning the 
Heir; beſides here is not ſuch. a Deficiency of the perſonal 
Aſſets, as to leave the Daughters deſtitute; .-- -_ | 
Ray which Reaſon the Court decreed the real Eſtate not 
able. 
; Note; if in the preceding Caſe there had been a Want of 
Aſſets for the Payment of the Teſtator's Debts, it ſeems the 
Lands would have been charged therewith by Virtue: of the 
Words, After my Debts and Legacies paid; I give, &c. 
So if the Teſtator had owed a Debt; for which his real and 
Leaſchold Eſtates were „Equity would in this Caſe 
1 this Debt on the real Eſtate, in order to have 
(s) Videpoſt enlarged the Fund for the Payment of the ( Legacies as well 
Sir Barnbam s Debts. | | 3 ET 
. Ryder verſus | 
Sir Charles 
Wager. 


DE 
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Hobſon verſus Trevor. Cale 49. 
HE Plaintiff Ho4/on was a younger Son to Lady Hobſon; wr 

. and put Apprentice to a Linen „and under ment 
Age; the Defendant Tyevor was the Son of Sir | 
Jobn Trevor late Maſter of the Rolls; but had incurred Articles to 
his Diſpleaſure and was not admitted to his Preſence, and it * 
was uncertain whether he would inherit any Part of his Eſtate. a third Fart 


come to the Father of the Wife on the Death of his Father; this good and Equity will com- 
pel an Execution. | 


The Defendant Mr. Trevor incouraged the Plaintiff Hob/on to 
court his Daughter without the Privity of Lady Hobſon the Plain- 
tiff 's Mother, and the Defendant Trevor before the Marriage, gave 
a Bond to the Plaintiff Hodſon dated 8 Nov. 1716, in the Pe- 


riage 


was recited, and an Confide- 


75 
: 


f 
. 
As 


78, 
T 


1 
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after the Death of his ſaid Father, ſettle and aſſure one Third 
of all ſuch real Eſtate as ſhall deſcend or come to him after his 
Father's Death, then the Bond to be void.] 

The Marriage took Effect; and ſoon after Sir John Trevor 
dying inteſtate, whereby a great real Eſtate came to the Defen- 
dant as eldeſt Son and Heir of his Father, the Plaintiff and his 
Wife brought their Bill for a ſpecific Performance of this A- 

Ohected, The Plaintiff (Hall) have no more than the Penalty 
of 5000 J. and it is a dangerous Precedent to ſuffer an Heir ap- 
parent to enter into any Agreement to diſpoſe of his Father's E- 
ſtate before he has it; beſidęs, . this Caſe makes 
no Settlement, and it is in, the Niicretibn of a Court of Equity, 
whether they will execute this or any Agreement that is brought 
DEE be Lucas: Thi — mate 

But by Lar 22 is an t a 
2 That of the 1 3 1 of a Child. and 
therefore fit to be executed in Equity, | 

It ſeems the more reaſonable, in regard it extends to no more 
than a third Part of the real Eſtate that was to come to the De- 

fendant from his Father, and this was very hazardous; for if 193 
the Deſendant Trex had: died in the 'Life-time of his Father, 
or if there had been a Will, the Defendant, who was ſo well 
known to be under the Diſpleaſura of. his Father, had 

but an indifferent Proſpect, ſo that it might be reaſonably 
thought that the Plaintiff at that Time, had the worſt of the 
5 ” 3 ' e 9 . . ” 


As to the Plaintiff's making no Settlement, it appears he was 

Art Trrfartt and. the Defendant Knew him to be fo, and conſequent- 

ly that he could at that Time make no Settlement ; probably 

the Plaintiff depended upon his Succeſs in Trade, as he had 

been an Apprentice to a Linen-Draper and was left a Portion of 
upwards of 1000 J. by his Father. 

Then it can be no Argument to ſay, that the Defendant 

ought only n Penalty of goo0 l. the Agreement 

is recited in the Bond, and ſuch Agreement was not to be the 


weaker but the ſtri 


19 


would not have been bound to pay it, ſo now the Penalty being 
beneath the Value of a third Part of the real Eſtate, the Plaintiff 
accept i 3, it is to be a Settlement for 
the Benefit of the If ie Marriage, and the Payment. of 
the 5000 J. to the Huſband would not anſwer the End, nor 
proviee jor tay Wie: | | 15 f 3 en ti 
Wherefore let the Agreement be executed in Specie ; ſavit 
that a third Part of the real Eſtate, which came 2 — 
dant from his Father Sir fobn Trevor, muſt be ſettled upon the 
Plaintiff Hob/on and his Wife for their Lives, N 


3 


194 


195 


his Grandchildren by his ſaid 
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their firſt; Ge. Sons in Tail Male, Remainder to their Daugh- 
ters in Tail General, Remainder to the Defendant om 5 


Fee; and let the Defendant account to the Plaintiff for the 


Newland verſus Shephard. 
K Sher = Direcgitt be a er an only 
Child, to whom 8 — l. bude, m AND 


to the Plaintiff Newland, eldeſt Son of Sir George Newland, and 
Mr. Newland having Iflue by her three Children; Mr. Shephard Parts of his 
made his Will, by which having diſpoſed of ſome Part of his 
real Eſtate, and of ſome e 
his real and perſonal Eſtate unto Truſtees their Heirs Executors Perſons, de- 
ꝗ7222 i Aras, th OE EY Produ — 
Intereſt thereof for the Maintenance and Benefit of ſuch of Prague o 
Daughter Newland as ſhould be the Surplus 


„ he deviſed the Reſidue of 


iving at the Time of his Deceaſe, until his faid Grandchildren 
come to the Age of twenty-one Years ; and he went no 


O4j. The Surplus of this real and | Eſtate, being un- 
diſpoſed of by the Will, ought after the Grandchildren Id 
have attained their Age of twenty-one, to go in the ſame Man- 
ner as if there had been no Will; and conſequently the real E- 
ſtate muſt deſcend to the Heir at Law of the Teſtator, and the 
perſonal Eſtate be diſtributed amongſt the next of Kin, according 
to the Statute of Diſtribution ; and tho the Teſtator's Intent; 


ef nay (probably) was otherwiſe, yet there m 
be 


meſne Profits from the End of three Months after his Father's 
Death, and be examined upon Interrogatories —_— Fa- 
ther's real Eſtate, and produce all Books, Papers and Writings 
upon Oath, and pay Coſts, © re ve en 


Caſe 50. 


Lord Mac- 


cles ſield. 


J. S. after 
the Deviſe 
of ſeveral 


real and 
ſonal Eſtates 
to ſeveral 


the Produce and viſes the In- 


of his real ' 
and perſonal- 


, nor made any other Diſpoſition of his Eſtate, only di- Gemacht 
rected, that if all his Truſtees ſhould die, in ſuch Caſe his Son- dren, until 
in-Law Newland ſhould be a'Truſtee. ther Age of 

x | this wil 
the dener Right and Proper ofthe real and perſonal Elle tothe Gra 2 
e. od 


ords, as well as an Intention, to paſs away any Eſtate, | 


eſpecially with Regard to a real Eſtate, | | 

Lord Chancellor The Intention is moſt plain that the Gr 
children ſhould have the Surplus both of the real and 
Eſtate, after their Age of twerity-one ; it is true there is a P 


viſion for the Children by the Marriage Settlement, but that is 


not to take Place until after their Father's Death. | 
In this Caſe the Teſtator Shephard did not cate to truſt his Son- 

in-law with providing for his Children out of his own Eſtate, no 

only during the Time when their Maintenance would be 


a and when every Parent is 
or. i 


bound 


* Term. . Michaelis, 1723. 


bound to provide for his Children, (but even here he takes 4 
Care which ſeems unneceſſary, and can it be ima „ that 
the Teſtator would ſhew a Concern for his i when 
they did not want it, and leave off that Care at the only Time 
| when they could be ſuppoſed to ſtand in Need of it, (via.) as 
= ſoon as they ſhould came of Age and be marriageable? Beſides, it 
| is plain the Teſtator gives all from the Heir at Law by veſting the 
ol whole Eſtate in Fee, as well as the legal Property of the per- 
| ſonal Eſtate, in Truſtees, which would not have been done had 
any Thing been intended to remain to the Daughter and Heir; 
not only the Intereſt, but the Produce of the real and perſonal 
Eſtate is to be applied by ſuch Truſtees ; and to help this plain 
Intention of the Teſtator, the Word be taken 
in the larger Senſe, and then it will figni ver the Eſtate 
will yield by Sale or otherwiſe. 
And this Caſe is the ſtronger, in Regard che Son-in-layy the 
Plaintiff Newland is to be a Traſtee in caſe the other Truſtees 
ſhall all die, but it cannot be intended that the Plaintiff Newland 
is to be a Truſtee for himſelf, or for what himſelf would be in- 
TY e Him S 
(4) Citet The Cafe cited (a) in Ning Mellin, 1 Vent, 220. is 
ST, plicable to the preſent Caſe, where the Court e! a Wa 
Hewie ver- inſt the expreſs Words, in Order to make it take Effect 
ſus {reland ing to the Intention, (viz) A Man deviſed an E 
| his e Son and the Hears of his Body, and if he died living 
his Mother, the Remainder to the ſecond Son, and beca 
could not be ſuppoſed that the Father intended to prefer his 
ſecond Son before the Iſſue of the eldeſt where the eldeſt had 
died in the Life of the Mother leaving a Son, the Court adjudged 
the Iflue of ſuch eldeſt Son to take, and underſtood the Deviſe, 
as if it had been, if the eldeſt Son ſhould die without Yue 
living the Mother, Remainder to the ſecond San. 


K — — — — 


l 


Caſe 51. F | 
Lord Mac: Hyde verſus Skinner. 
clesfield. 


Leſſor co- GEINNER poſſeſſed of a long Term for Years of a Houſe 
— in Enfield with the Appurtenances, leaſed the ſame to the 
Leaſe at the Plaintiff's Teſtator Hyde far tive Years, and covenanted far him- 
— 4 ſelf and his Executory, to renew the Leaſe at the ſame Rent 
wich the and on the ſame Covenants upon the Requeſt of Hyde within the 
not a um of Money in improving remiſſes, 
requeſt, but the Executors within the Term requeſted the Defendant the 


; Leſſor to ther 
do Lan, oe make a new Leaſe to them for fifty Years at the old 
Leſſor is 

compellable 


. 225 Oh. 


De Term, J. 


"Michaeks, 1 723. 


3 LE 


f this Covenant was to | : —_ 
the M wh be bed es Ne err Rn dich verſus 


Ms wn 

ears is too for it might ha 

one Years, let the Defendant demiſe the Premiſſes to 1 x 

Mal ag Years, or for any leſſer Term as the Plaintiff 

And che“ the Leaſe is to be made on the ſame Coyena 
that ſhall not takein a Covenant for the revewing this new 


IR Charles Pitfield ſeiſed in Fee of the Manor of Hoxton Oue makes 
near Shoreditch in Middleſex, on the Marriage of bi 
Alzander with Elizabeth Waller, by * 


S 


2 


rkg 
Sire 
iy 27218 


757 


* 
1 


** 
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: — 7 Ii N 1 
De Term. J. Michaelis, 1723. 
41 ** 8330 . * «YG - »²»⁰m»⅛wdd e Ce . A. cad. 4+ — . * 


23 


— Aol 


8 


| 


Foo l. Part of the Purchſe-Money, 5 


Sir Charles died; Alecande# Pitfield had Iſſue Charles Pigßell, 
cho taking ill Courſes runs in Debt, and endeavouring to ſell 


this Eſtate in his Father's Life-time, prevailed with the Heir of 
Moore the ſurviving Truſtee fot ſupporting contingent Remain- 
ders, to join in a Deed of Bargain and Sale inrolled, for the 
making a Tenant to the Precip# ; and a Recovery was ſuffered 


to the Uſe of Charles Pitfield in Fee, who deviſed all his Eſtate 


to Truſtees to pay his Debts; : 

But it happened that Francis Moore the ſurviving "Truſtee 
had by his Will deviſed in Manner following, As to ſuch 
& Eſtate as the Lord had beſtowed upon him he deviſed Part to 
6 F. S. and his Heirs, and all the reſt of his real Eſtate he de- 
« viſed to his Wife and her Heirs.” | 


Charles Pitfield died leaving an Infant Son, and Alexander 


P:tfield had Iſſue one Daughter. a 

Upon a Bill brought by the Creditors of this Charles Pitfield, 
it was decreed, that this Reverſion of Hoxton ſhould be ſold be- 
fore the Maſter to the beſt Purchaſer, for Payment of the Debts 
of Charles, and Mr. Swinfen was allowed the beſt Purchaſer at 
a South-Sea Price, in Truſt for Serjeant Mead, who depoſited 


199 


Whereupon it being referred to a Maſter to ſtate the Title, 


the only Queſtion was, whether the Will of Moore the ſur- 
viving Truſtee in the Settlement for 1 contingent Re- 
mainders, did paſs his Intereſt in the Premiſſes, being a Free- 
hold deſcendable and made deviſeable by the Statute of Frauds? 
for that if the Will of Moore paſſed this Eſtate, then the Joining 
of his Heir would not make a Tenant to the Præcipe, and ſo the 
Recovery was yoid, the Conſequence of which would be, that 
the Purchaſer having no Title made him, muſt be diſcharged 


from the Purchaſe and have back his Depoſite. 


For the Creditors it was inſiſted, that when Moore the Teſ- 
tator deviſed all the reſt of his Eſtate, he muſt be intended to 


have meant his own Eſtate, and not an Eſtate of which he was 


but a bare Truſtee; for ſuch Eſtate was really, truly and in 
Equity the Eſtate of the OO. Truft ; and this Conſtruc- 
tion appeared to be the more reaſonable, from the Words which 
the Teſtator had uſed in his Will, (viz. ) © As to ſuch Eſtate 


200 


* as the Lord had beſtowed upon me,” for they muſt be ſup- 
poſed to have been made Uſe of with an Eye to ſuch Eſtate 


of which the Teſtator was to have the Benefit : Now he was to 
be never the better for the Truſt-Eſtate, nor to have any Ad- 
vantage therefrom, | 


That if an Executor ſhould grant omnia bona fua, this would 


not paſs the Goods which he has as Executor, eſpecially if at 
the Time ſuch Executor had any Goods in his own Right; 
from all which it followed, that the Deviſe would not paſs the 
Truſt· Eſtate. | Far 


20: 
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On the other Side it was ſaid, that Moore's Deviſe of all his 
Lands, paſſed theſe Lands of which he was but a Truſtee; for 
in Law they were his Lands ; and it is at Law that the Opera- 
tion of this Will muſt be determined ; at Law he was the only 
Perſon who could recover them. 


That if the Teſtator had by his Will deviſed all the Land of 


which he was ſeiſed, it muſt undoubtedly . have paſſed theſe 
Lands; for it was moſt plain the Teſtator was the Perſon ſeiſed 
thereof. | | 

That had the Teſtator been attainted or outlawed for Trea- 
ſon or Felony,” he would have forferted theſe Lands; fo that if 
the Lands if Queſtion were the Teſtator's Lands to forfeit, - 
were conſequently his Lands to grant or deviſe, for forigfacere 
gy nn and that in this Caſe there was a manifeſt 

iverſity betwixt an Eſtate which a Truſtee has in Truſt, and 
the Intereſt which an Executor or an Adminiſtrator has in Goods 


as Executor or Adminiſtrator ; for if an Executor or Admini- - 


ſtrator be attainted of Treaſon or Felony, the Goods which he 
has as Executor or Adminiſtrator would not be thereby forfeited; 
whereas the Lands which a Man is ſeiſed of as Truſtee would in 
ſuch Caſe be forfeited. | | * 

But if there was the leaſt Doubt of the Title, (which it was 


made to appear there was by the Opinion of Serjeant H 
and Mr. Webb, it would by ” og be proper for the 
Court of Chancery to compel the Party to accept the Title; 
for in ſuch Caſe, if the er ſhould be ſued, where 
could he have Recourſe to for Redreſs? And here the Court 
was compelling the Party to purchaſe a ſpecial Verdict or a 
Suit. 

Maſter of the Rolls: Tho' this be a Truſt-Eſtate, yet the 
legal Eſtate being in the Deviſor in the Eye of the Law, it is. 
bis Eſtate and bis „and therefore paſſes by the Deviſe of 
his Eſtate ; and if he had deviſed all the Lands which he had 
been ſeiſed of, theſe Lands would certainly have paſſed ; Neither 
can there be any Inconvenience in ſuch Conſtruction; for as the 
Teſtator himſelf was a Truſtee, fo ſhall his Deviſee alſo be a 
Truſtee to preſerve theſe Remainders; and there being the 

inion of learned Men againſt the Title, (viz.) that the Will 
of the Teſtator did paſs this Truſt-Eſtate, I will not, nor do 1 
think it reaſonable, that a Court of Equity 8 

have 


Purchaſer to accept the Purchaſe; and therefore he 
back his Depoſite 


Note; In this Caſe Mr. Talbot infiſted, that tho', when all 


the Remainders were veſted Remainders in Tail, the Truſtees 
* join in making a Tenant to the Præcipe in order to the 
ſuffering a Recovery, if any Remainder was in Contin- 
gency, the Truſtees who were appointed to all the 
contingent Remainders, ought not to join in ſuffering a Reco- 

Vor, II. K k very 


The Court 


will 


not 


compel a 
Purchaſer 
under a De- 


to 


cree to ac- 
cept a doubt - 
ful 


Tule. 


. 
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Caſe 53. 


Lord Mac- 


clesfield. 


Court tender 
of diſcharg- 
ing a Szp- 
plicavit. 


(a) 21 Jac. 
cap. 8. 


very to bar any ſuch Remainders, if they did, it would be a 
Breach of Truſt. | | | | 

That accordingly in the principal Caſe,” the Remainder. to the 
Uſe of the Heirs of the Body of Alexander Pitfield (who was 
ſtill living) _ contingent Remainder; and the faid Alex- 
ander Having a Daughter, if the Infant Son. of Charles 
Pitfield ſhould die without Iflue in the Life of Alexander, 
Alexander's Daughter might be Heir of his Body, and if this 
ſhould be a Breach of Truſt in the Heir of the Truſtee, the 
Purchaſer having Notice of ſuch Truſt might be liable to 
the ſame, and then for this Reaſon alſo it could not be a good 
Title. | , * 


M. Clavering's Caſe. 


PON a Motion for a Swupplicavit at the Suit of Mr. 

Gray of New-Caftle Barriſter at Law, upon Articles filed 

on Oath of Aſſault and Battery againſt Mr. Clavering, and that 
he went in Fear of his Life, Y 

Lord Chancellor granted the Writ, which commanded the 

Party complained of to find Sureties for the Peace for a 


Twelve-month, and ordered it to be indorſed for 4008], which 


the Party and his Sureties ſhould be bound in. 
Afterwards Mr. Solicitor General and Mr. Mead moved to 


diſcharge this Order, or at leaſt to leſſen the Sum, Mr, Cs. 


vering being only Tenant for Life of his Eſtate, and men- 


tioned the Statute (a) which gives Coſts in Caſe of a groundleſs 203 


and vexatious Complaint of this Nature. | 


Lord Chancellor : 1 will not diſcharge the Order; for then 


Mr. Clavering may kill the Man z the Court interpoſes in this 


Caſe to prevent Miſchief and to fave Life, and it is an Order of 
- Courſe ; if the Party complains of Vexation, he comes too ſoon, 


let him ſtay till the Vear is out, and behave himſelf quietly all 
that Time; it ſeems that Mr, Clavering is a Man of a 
turbulent and dangerous Spirit, that his Friends or Neighbours 


are afraid to be bound for his quiet Behaviour, and if the Sum 


be too great for his Circumſtances, there ought to be an Affi- 
davit to prove this Inability. : Fa" y 
Wherefore deny the Motion. th; 
* _ the 9 of the Rolls generally refuſes to grant this 
rit, directing the grieved to apply elſewhere, (via.) to 
the Juſtices oY the . 5 


Clarkſon. 


204 
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Clarkſon verſus Hanway 2 
As the Rolls. 
RE Bill was brought by the Plaintiff a Pay , to ſet A Comrey- 
T Oe bong by Simon H. de Plain- ance b 
tiff's Kinſman (and to whom the Plaintiff was Heir at Law) weak Man 
CR, TERA Ra? Hens and Box and their Heirs. Confiderat- 
The Conveyance was by tures of Leaſe and Releaſe on ſer afide. 
dated 20 and 21 March 1717. in Conſideration of an — 
of 20 l. a Year to be paid to the faid Simon Hanvay for his 
Life, and a Fine was levied to the Uſes of the Deed. 
204, And by another Deed dated 22 March 1717. between the 
Defendants Box and Hanuay of the one Part and Simon H. 
of the other Part, reciting that 20 J. a Year for the Life of Si- 
mon Hamway was to be ſecured to Simon as the Conſideration of 
the Conveyance, the Defendants Box and H. ſeverally 
ann 20a Year tos at 87 


* September 171 _ two Years after the 
Simon H. * loner ty-four, and conſequent 7 was 
1 ears old Ibn Te t this Annuity 
for the Defendants, that Jonas +4888 was a 
e Name, and the | 
Grantor had often declared he would rather that his Kinſman 5 
the Defendant Hanway ſhould have the Eſtate for this Annuity, | 
than any other Perſon for a more valuable Confideration, and 
3 ˖ FR to his Kinſman. 
Maſter of the Rolls : Here is Proof that Simon was 
Man and eaſily to be impoſed upon. And tho! the _ A diffrent 
and Blood had been © falliclent Confderation for _— 
Premiſſes to the Defendant Hanuay, yet the Be ae and —_ is ex- 
the Deed of Covenants dated after the Conveyance to the De- in the 
fendant, and likewiſe the Anſwer, all put the Defence on an- 0 name 
other Foot, the 20 /. per Annum to be the ſole Conſide- 1 
ration for the Pu e; and indeed the Confideration of Blood Conſiderati- 
bog could not be the Inducement for the Conveyance, becauſe the pa of Blood 
Defendant Box, tho no Relation, was thereby to have a Moiety Confderati- 
of the Eſtate ; and it would be of miſchievous Conſequence, and on, yet that 
liable to the Danger of Perjury, which the Statute of Frauds not to be 


imdended to prevent, to ſi Evidence, to Blood Nee br 
— —— veyance. the Grant of 
te exe in the Del Aid #good Objefon, tht the Grants t0 to, and oy one I 


All which more particu dy pany; Sethe Granite 
of this parol — for for Part of it ſays, that Simon Hanway 
declared he would give this Eſtate to the Defendant — 


un 
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rene 


mn... 


at the ſame Time another Part of the ſame Evidence tends to | 


prove, that the ſaid Simon ſold it him in Conſideration of the An- 


4 nuity. 5 4 | ; 
9 Neither has there been the leaſt Evidence read of any In- 
no Proofthar ſtructions given by Simom Hanway to the Drawer of the Need. 
any Inſtruc- for the preparing thereof, tho' the Man has been examined who 


tions were drew the fame, On the contrary it is confirmed, even by the 
D484 by uk Anſwer, that the Defendant Jonas Hanway alone gave Inſtruc- 


. Grantor, or tions for the preparing of the Deed ; nor does it appear that at 


when the the Time of executing the Deed it was read over to Simon Han- 


Deed was 

woe read-o S  - | . . | | 

the Grantor, Taking it then, (as is admitted by Part of the Anſwer,) 
that Simon Hanway intended to ſell this Eſtate, it ſeems clearly 
to be a very weak Bargain, to ſell an Inheritance of 40 J. per 


Annum for an Annuity of 20 J. per Annum; and this Annuity 


ſecured by a Covenant only, inſtead of a Mortgage of the ſame 


Eſtate; and this to a Perſon at that Time ſeventy-two Years 


old, and who had not the Deed itſelf in his Hands. 


All this is Fraud apparent; and judging upon the Face of a 206 


Deed, is judging upon Evidence which cannot err; w 
Teſtimony of Witneſſes may be falſe. 

Therefore let the Defendants Box and H. reconvey the 
Eſtate, and deliver up the Writings, and ay back 'the Rent 
which they have received from the Precise, beyond what 
they have paid for the Annuity, and let them do this in a reaſon · 

able Time; within a Month, or elſe to pay Coſts. 


This Decree was affirmed on an Appeal to Lord Chan- 


cellor Macclegſteld. 
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Child verſus Hudſon's Bay Company. 


. 


8 


Hudſon's Bay. 
firſt be liable to pay the Debts due to themſelyes from their own M 
the Calls of the Company upon the Stock. 


them. 

One FJ. S. was intruſted to act for them upon a Project 
Inſurances on Marriages and Apprentices, 1 that on 
Huſband's or Apprentice's paying wn ſuch a Sum to the 


08 J. S. that then the ſaid J. S. pay ſo much to the Wi- 
dow of the ſaid os ſurvived ; or to the Ap- 


prentice, if he ſhould come out of his Apprenticeſhip and ſet up 
a Trade; and the ſaid J. S. was only a Servant of the Com- 
pany's, who received in, and made Orders to iſſue and pay out 
this Money ; and it was on this Account, and in Truſt for the 
7 any, that Sir Stephen Evans was indebted to the ſaid 


Vor. II. LI - Afterwards, 


Accordingly they made a By-law, that if any of their Mem- 
bers ſhould be indebted to the y, his Stock in the Com- 
pany ſhould be in the firſt Place liable to the Debts which ſuch 
Member ſhould owe the Company; and that the Company 
might ſeiſe and detain the ſaid Stock for the Debts due to 


of 
the 
faid 


Caſe 55. 


Lord Mac- 
cles field. 


IR Stepben Evans was one of the Proprietors of the Stock ue 
of the Hudſon's Bay Company, which Company are made Bay Compa - 
a ration by Charter, and are thereby impowered to - 2- 
make By-Laws for the better Government of the Com- Paw + 
pany, and for the Management and Direction of their Trade to Reſtrictons 


„Oc. may 


upon their 
Stock, (viz.) 
that it hall 
or to anſwer 
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Afterwards, on Sir Stephen Evans's becoming a Bankrupt, 
the Aſſignees under the Commiſſion brought a Bill againſt the 
Company, ſhewing that the ſaid Sir Stephen Evans had 1 500 . 
in their Stock, and praying an Aecbunt of the Profits and Divi- 
dends thereof. | | 

The Defendants the Company inſiſted, that Sir Stephen Evans 
was indebted to J. §, their Truſtee in the Sum of 


and that Sir Stephen's Stock ought to be liable to pay that 
Debt. 


- 


Objected for the Plaintiffs (by Wearg Solicitor General) That 
this By-Law of the Company was void, viz.) That the Stock 
of the Company ſhould be liable to any one Debt in Preference 
to another: For that all Debts ought to be paid according to 
Courſe of Law, and no By- Law could be made to the Preju- 
dice of a third Perſon, who might be a Creditor, ſo as to poſt- 
pone him; that it was as if two Copartners, on their entering 
into -Copartnerſhip, ſhould covenant that the Stock of each 
Partner ſhould be firſt liable to the Debts which he ſhould owe 


to the other Partner, before the Debts which he ſhould owe to 
any other Perſon. | 5 


1 8 * = 


80 a By- Lord Chancellor : This is a good By-Law ; for the legal In- 
Law of a tereſt of all the Stock is in the Company, who are Truſtees for 
_—— the ſeveral Members, and way order that the Dividends to- be 
ber's Stock made ſhall be under parti Reſtriftions, or Terms; and 
fpt a Debt by the ſame Reaſon, that this By-Law is objected to, the com- 
* 1 s mon By-Laws of Companies, to deduct the Calls out of the 
the Compa- Stocks of the Members refuſing to pay their Calls, may be faid 


ny, is good; to be void. 


E ib... 
Jebt be not due to the Company but 
to it. | | 


* 


to their Truſtee, then the By-Law will not extend 


As to the other Part of the By-Law, im | 

pany to detain and ſeiſe the Stock of ſuch Member 
good; but then there onght to be ſome Act done 

pany, to order or declare, that the Stock of i 

ſeiſed for the Debt due to the ſaid Company; but this being 
By-Law, to the Prejudice of other Creditors, it ſhall be taken 
ſtrictly, and not to extend to ſuch Debt as the Member does 
not owe in Law, but only in Equity; and in the preſent Caſe 

this is in F - er 
+" but — the Charter 2 Company a Power to make 
Power by By-Laws, they can only make" them in ſuch Caſes, as they are 


may . enabled to do by the Charter; for ſuch Power given by the 
ap apy $43 = 
y-Laws ; 


but if they have a particular Power to make By-Laws for the Management of their Trade, 


they canuot make By-Laws for carrying on Projects foreign to the Afﬀeairs of the Com 
pany, 


De Term. N Fil 1523. 

Charter implies a Negative, that they ſhall not make By-Laws 
in any other Caſes. 8 * 
: where the Company, in the principal Caſe, have a 
Power given them by the Charter to make By-Laws for the 
Management of their Trade to Hudſon's Bay, this Power im- 
plies a Negative, that they cannot make any other By-Laws; 
a fortiori they cannot make By-Laws in Relation to Projects 
ind Inſurances, which by (a) Act of Parliament are declared to (a) Vide 


* . — — 


cap. 18. ; 


210 Duke of Rutland & af verſus Dutcheſs cu 56. 
of Rutland & al. Lord Mac- 


clesfield. 


ADY Rachel Manners, Siſter to the Plaintiff the Duke of 98 


„Rutland, having a Portion left her by her Father the late an Executor, 
Duke, and being intitled to other Money which in the whole and gives a 
amounted to about 10,000 J. and was either ſecured by Mort- 1 
gages or charged upon Land, made her Will, in the Beginning Frecuter, 
of which mentioning of what her Eſtate conſiſted, and that ſne but makes 
intended to diſpoſe of the ſame by her Will, ſhe gave to every r 
ay * Brothers and Siſters, and —1 5 ker Half Broder Surplus; Pa- 
iſters, pecuniar * Legacies, tic to e | rol Eyidence 
ther the Plaintiff the Duke 500 A __ ſhe made no Diſ- 1 
ſition of the Surplus of her perſonal Eſtate, but left the Duke Peclaration 
| 2 Executor. of the 14 
9 tator tou 


ing the Surplus admitted. 


There were three Witneſſes to the Will, the Dutcheſs of De- 
vonſhire, Mr. Vernon a Clergyman, who drew the Will, and 
one — a Servant. . | | | 
Mr. Vernon the Witneſs ſaid, That the Teſtatrix the Lady 
Rachel Manners did not give any expreſs Inſtructions for leavin 
the Surplus to the Plaintiff the Duke ; but that he underſtood 
and ſuppoſed, that his Grace was to have the Surplus of her 
prot Eli and that for the Reaſons following, becauſe ſhe 
ad made him ſole Executor, alſo for that when the Teſtatrix 
had given ſeveral Legacies; he aſked her whether the would 
5 ies, to which the Teſtatrix replied, No; That 
Wi 2 whom ſhe would make Exe- 
lied, ſhe make the Duke her Brother ſole 
that ſhe his Grace would not take it ill, 
given ſo much away from him; and that the next 


Wa 
the Teſtatrix ſent to the Duke, deſiring — 


cu 
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take care of a Legacy of 100 J. which ſhe had directed to be 
paid to the Poor. | 027 
The Dutcheſs of Devonſhire ſwore, that to the beſt of her 
Remembrance, the Teſtatrix being aſked at the Time of ma- 
king the Will, whether ſhe intended that the Surplus of her 
— Eſtate ſhould go to the Duke her Executor, anſwered, 
Tes. 4733 | fn BY 
The Servant, who was the third ſubſcribing Witneſs; de- 
ſed, that the Teſtatrix being aſked who ſhe deſigned ſhould 
hang the Surplus of her perſonal Eſtate, expreſly anſwered, The 
Duke her Brother. | 
To all which it was on the ing of the Cauſe objected, 
that parol Evidence relating to the Declarations of the Teſta= 
trix, who ſhe intended ſhould have the Surplus of her perſonal - 
Eſtate, ought not to be read; in regard this would introduce all 
the Miſchief and Inconvenience, which the Statute of Frauds 
and Perjuries was made to 223 | | 83. 
Sed per Cur' Let the Evidence be read, and we will judge 
of it afterwards; and the ſaid Evidence being accordingly read: 
and after hearing Counſel on both Sides, Lord Chancellor pro- 
ceeded to give his Opinion as follows: 
(s) See the As I have ſeveral Times (a) decreed it, fo I think it ground- 
Cate of Far. ed on the greateſt Reaſon and Juſtice, that where there is an 
ringzon ver- expreſs Legacy given to an Executor, and no Deviſe of the 
= SO Surplus, ſuch Surplus ſhall go according to the Statute of Di- 971 
Generally ſtribution to the next of Kin. As to the Executor's being in- 
ſpeaking, if titled thereto, it might with equal Reaſon be ſaid, that where 
there be at. the Spiritual Court grants Adminiſtration to a Perſon, this 
—4 " the ſhall intitle the Adminiſtrator to the Surplus after Debts paid; 
xecutor, Whereas neither Executor nor Adminiſtrator have any | In- 
— = De- tereſt in the perſonal Eſtate, but are veſted only with a | 


Power over it, juſt as every Truſtee has a legal Power over hi 
Surplus, the » ) ry ega Over 
ts a Truſt-Eſtate. | 
ſhall not 


have the Surplus; but the ſame ſhall be diſtributable according to the Statute. 


” 


If an Executor or Adminiſtrator had any legal or beneficial 
Intereſt in the perſonal Eſtate, they would by Conſequence 
ray of ng of deviſing it by Will; but it is plain they cannot 

_ deviſe it. | | | | 

Nay, it is demonſtrable, that an Executor has no legal In- 
tereſt ; becauſe when an Executor dies inteſtate, whatever is 
his, will go to his Adminiſtrator ; whereas all the perſonal 
Eſtate of his Teſtator will belong to the Adminiſtrator de 
bonis non, Cc. and not to the Adminiſtrator of the Exe- 
cutor, 

Secus, If the Executor be alſo a reſiduary Legatee, which 
ſhews that whatever the Executor has as Executor, is __ 

a z 
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do, conceiving the ſame to be impli by 

. Executrix ; this was a Piece of O in the Drawer of the 
Will, for ag oh I ey deg wn op | 

But here. the Evidence is very that the Teſtatrix in- 
tended the Surplus to the Executor, and this is Evidence of the 


14 
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olieno ; and it ono — 8 . uch 
a one my Heir, I give him my —_— by the ſame 
Reaſon, by making him Executor, I — rr 
— the Hee is food in thi {mt age 
1 Executor muſt be in the Deriner only; 

faid to be bona Teftatoris, and not bona Exe- 
cutoris ; and the appoin 


ting one 22 is . appointing 
him to (4) execute the Will of the 


The Difficulty would be to 

make a Man Executor without either diſpoſing of the Surplus; 
or giving an expreſs L to the Executor, ſuch 
ſhould have the Surplus, ; 5 
But it having been held. that where no expreſs 
been given to the Executor, he will be intitled to the Surplus ; 
and on the other Hand, that the having giving a to the 


| any Faye pf Sing — 8 iſe he 


would have _—_— will not alter theſe Reſolutions; 
_. Giying to the next nr Legacies, even tho it be to 


all the next of Kin, will not exclude them from coming in for 


the Surplus upon the Statute of Diſtribution ; and there is ſtill 


much ks for it, where the Legacies to the next of Kin 


are unequal 


It is very neceſſary that the Rule of Property ſhould be 


known, fixed, and certain, that People may know which Way 


to ſteer. 
And it is true, that the Court has 


7 ſhewn this Fa- 


your to the Executor, to allow Parol Evidence in Proof of the 
Intention of the Teſtator, to rebut that Equity which otherwiſe 


would be in Favour of the next of Kin, - 


Thus in the Caſe of Lady (u Gainsborough verſus Lord 


Gainsborough, where the Teſtator directed the Scrivener to 
the Surplus to the Executrix, which the Scriyener omi 


to 
the Wife 


Declaration of the Teſtatrix at the Time of making the Will. 


I is material, that the Teſtatrix, reciting her perſonal Eſtate | 


ing of the Will, declares her Intention to dif 
muſt be underſtood of her Intention to diſpoſe of 


Alſo when the Will-Maker (Mir P Vernon) asked the Teſta- 


trix, whether ſhe would give any more — 

and thereupon Mr. Vernon ſaid, 1 1 = 

Executor? To which ſhe replied, My her the Duke. 
Vor. II. Ba 


Again, 


2 2 * 


01. 1. 116⸗ 
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as. * e ttetrrc ns ooo. — 


Teſtatrix Apt the Teſtatrix declared, that the hoped her Brothier 
faying = * not take it ill that ſhe” had given ſo much from him; 
her Execu - Which i is an Argument, i that ſhe thought the Legaries: which 
tor would were given, were withe Prejudice of her Executor and not of 
3 her next of Kin; _ 1 been, were the next of Kin 
gave ſo to have the n I. Sead MN ae nn e: * ; 


much from a 
him, an Evidence that the W ſhould have the Surplus: 


The Dutcheſs of Devenſhire's Evidence is, that the Teſtatrix 
declared the Duke ſhould have the Su 
' Moreover the Servant poſitively 1 chat che Teſta- 
trix declared the Executor the Duke ſhould have the Sur- 
plus, which Mir. Vernon the Will-Maker might not mind, he 
being at that Time otherwiſe 3 1 in 
the Will. Mitte t n t 
It is further bern that the Teſtatrix ſent to her Executor 
ad not to her next of Kin acquainting him, that ſhe deſired 
100. ſhould be given out of her Eſtate to the Poor; Which, 215 
tho it bea void Legacy, (becauſe not in Writing) yet is an 
Evidence of her Intention, or of her confideririg her Executor 
as the only Perſon concerned in the Surplus; and therefore gave 
unh might be done 
After all F own, that the Allowing Parol Evidence is ex- 
5 dangerous and not to be done, in Caſe of Dif. 
courſes at a Different Time from that of making the Will. 
But 3 from that Caſe, parol Didetes hav been 
admitt 
() 5Co.68. Thus 1/t in (a) s Caſe, where one had two Sons of the 
ſame Name, it was neceſſary that parol Evidence ſhould 
-be to aſcertaite which ef the Sons vis meant, elfe the 
Will muſt have been void. 
2dy, In the Caſe of (5) Litton verſus Litton, where Sir Wil- 
is Cha, lian Litton -deviſed all his Lands out of Settlement, Lord 


. . — the Reading it; in which Caſe the 
5pm Fact was, that ſome Lands were out of all Settlement, ſome 
©, Mr. Joſt. were in Settlement, but the Limitations were ſpent, and other 
3. Lands were in-Settlement, but the Reverſion in Fee was in the 
bat by Re Teſtator Ann 149 9.113 £11 3h Nee 
5 har born anions for a 0 
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| zal, In (a) Ball and Smith's Caſe it was held, that where (a) 1 Ven. 

a Wife was made Executrix, and had an expreſs Legacy given 675. and the 
6 to her, the ſhould nevertheleſs be intitled to the Surplus, Caſe of Far- 
becauſe it was the Caſe of 4 Wiſß and if a Wife is to be ſo fan Kmighe- 
| ed, I take the principal Caſe to be ſtronger, where the ley, ubiſupra. 
Head of the Family the who bears the Honour of the the 
Family, is made Executor, and who may be juſtly thought ing 1 
to be above the Drudgery of being a bare Executor, 'conſe- trix, and at 
quently N rather ſuppoſe that omething beneficial was in- the fame 


2 


6 . - 
* 


Time has 
had an ex- 
| 8 2 . preſs Legacy, 
Gokue mathe 0 to the Surplus; « fortiori where the 
btn bears the Tile or LHotgupof we Ki Y. 
= 


And I am the rather induced to be of this Opinion, in regard 
the Dutcheſs of Rutland; tho? ſhe claims to be let in for an equal 
Share with the reſt of the Defendants, yet being but a Mother- 
in-law to the Teſtatrix, if the Surplus had been diſtributable, 
ſhe as not being of the Blood of the Teſtatrix, could have 
claimed no Part upon the Statute of Diſtribution. 

In all which Points Lord Chancellor was very clear. 


* 
Term. Paſchee, 


1724. 


| Stent verſus Bats. 

Caſe 57. . | LS 
At the Rol's, HE Bill was to be relieved againſt a Contract ih Writ- 
One articles ing for the Sale of eleven Shares of the Luſtring Com- 
to pay 38“. | pany at 58/7. a Share, with the 10/. Cent. which 
1 5 the Company had called in, and which the Defendant 
ee — the Seller had agreed to pay. ; 
rc - © the next opening of the Books; the Books never after opened; the Vendee relieved 
in Equity from paying. 


The Articles of Agreement were dated 10 Aug. 1720. and 
the Money to be paid on the then next opening of the Com- 
pany's Books, at which Time the Defendant was to transfer the 
Shares to the Plaintiff. 

The Scrivener drew the Articles according to theſe Inſtructi- 
ons; but at the Meeting of the Parties in ji 5 to ſeal, the De- 
fendant the Seller of the Stock inſiſted that he would not ell, 
unleſs the Plaintiff would agree to pay the Purchaſe-Money atall 
Events at ſuch a Day certain, whether the Books did then 
or-not; and the Stock being then riſen, the Plaintiff con- 

| ſented to execute an Indorſement on the Articles to that Pur- 
poſe, which Articles and Indorſement were executed at the fame 
Time in a Tavern. 
*7 Oirthe 20th of Augu a Scire Factas iſſued to repeal the Pa- 
tent granted to this Company, and at the ſame Time a Procla- 
mation was publiſhed to forbid proceeding in Transfers, and an 
(a)6 Geo. 1. (a) AA of Parliament afterwards paſſed making it a Pramunire 
cap. 18. to have any Dealings with thoſe Bubbles. 
The 


21h 
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— 


The Company remitted the Call of 100. per Cent. a in lieu 


thereof accepted 21. per Cent. but never afterwards opened their 


Books, nor (as their nn ey cop mo hear 


likely to do ſo. 

The Defendant Bailis brought an Action on the Articles, to 
which the Plaintiff had pleaded Non eft factum, and on a Ver- 
ur for Bailis at Law, Stent ſued out a Writ of Error, and on 

inging a Bill in this Court, obtained an Injunction. 


Hearing of this Cauſe, it was objected. for the De- 
Phe 


ft, That tho this was an hard Caſe on the now Plaintiff, 
yet that it had been likewiſe hard on the Defendant, who was 
not a Contriver of the Project, but a Sufferer by it, having 
4 bought Stocks at high Rates. | 
dly, That my ought in ſuch Caſes to ſtand Neuter, and 
o I he kad p reſt where the Law had caſt it, atid at 
Law the now Defenant had a Verdict. 
3dy, That it could not be pretended here was any Fraud on 
the Defendant's Side, mY wn Time of the Contract made 
was a Truſtee for the Buyer, at whoſe Risk any Accident which 
— fallen upon the Stock from the Time of the Contract, muſt 
be; and that this was not unreaſonable; ſince he would have been 
intitled to the Benefit of it, had it roſe in the Price; and that 
tho' the Books had been ſhut up for ſome Time, yet it was im- 


4 gy know but RI" 4s open again, and that in a 


Buyer, r 

thereof 2 J. per. Cent. had been accepted, this was ſaid to be 
done in Purſuance of Orders and By-Laws made by the Com- 
pany, to which Purchaſer and Proprietor muſt ſubmit ; 


F 
E. 
Te 
7 8 
110 
* | 
7 
4 
2 
C. 
f 
52 


5thly, Tn if the og ek had * to have been 
ſurely Equity would not have compelled it back again. And as 
Equity would not perhaps have helped the Defendant to the Debt, 
had it turned out a loſing Bargain, ſo there was as little Reaſon 


for it to interpoſe or deprive the Defendant of the Advantage 
which he had now at Law by the Verdict. 


Mafter of the Rolls : It is againſt natural Juſtice, that an! 
bne r he cannot have; there 


ought to be quid pro quo, but in this Caſe, the Defendant has mould 
the pdf al e 


Vol. II. | Nn 0 It 
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It is that this Bargain ſhould ever be made good to 2 
tert re. is Proof by the Company's own Secretary, 
of his having adviſed with three eminent Counſel, Bos Oe 


agree that Company cannot juſt Ung 
Transfers, and the —— og *y l ue 25 Con- 
ſcience, ; ſuppoſing the Plaintiff ec to Re incapable of coming at 
what he contracted for, and in Conſideration whereof he was to 
pay his Money. 
If 1 arcicte I L ſhould buy a Houſe, and before ſuch Time as by the Ar- 
to buy an ticles I am to pay for the ſame, the Houſe be burnt down by 
Houſe, and Caſualty of Fire, I ſhall not in wn 1m be bound to pay for the 
OR] Houſe, and yet _ _— _— up again; * _ 
will be impoſ to ſet up the Company again, as in 
Ban of Pay- ho the Seller may do the Houſe, 


ment, I am 
not bound to pay the Money. 


me i is conſiderable, that the Contract was rene In. 1720, which 
being near four Years fince, and the Books having never been 
opened ſince, it is to be preſumed they never will. 
7 the Objection, that the Plaintiff here might have de- 
fended himſelf at Law, he was particeps criminis, and- therefore 
could not (I doubt) have taken Advantage of the Statute ; ; be- 
% Ante des, Matters of Fraud are cognizable (a in Equity, as well 
Colt verſus as:at Law. The ori Contract was to pay the Purchaſe 
Zi, Money upon the Tran „both which were to be made fm 
. & ſeniel; and the Meaning of the Indorſement is no more, 
ton verſus than that if the e 
Gardiner. that was. appointed for that Purpoſe, the now - Plaintiff would 

not inſiſt upon the preciſe Time, but would pay the 
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But ill he-muſt be ſuppoſed to have been under an Expedta- Qt! 


tion, that in a reaſonable Time the Books would open, and a 
Transfer be made to him; certainly it cannot be imagined, 
that the Plaintiff would ever have been prevailed upon to cove- 
nant for the 3 ce EE INY: had he en- 
tertained the that the Books would nevet 
have opened. The er in this Caſe is the chief Actor, he 
went to Market with the Bubble; and fince no Transfer can 
be made, let there be a perpetual Injunction, and let the Defen- 
Gant at che Plaintiff's Charge enter Satisfaction on the Judg- 
mant. 

Ke Afterwards in Michaelmas Term 172 5, there was a Rehearing 

$06 4:26 16 | of this:Cauſe before Lord Chancellor King, when it was in- 

* ſiſted for tho. Plaintiff Stent, that it was indeed very reaſonable 

tte Plaintiff ſhould run the- Riſque of the ES 

were it to fall ever fo low; ON won 
he ſtill to have ſome Stock for his Money. 


On 


yet ought | 


21 


— 


On the other Side it Was faid; that in this Caſe the Plaintiff 


222 the Loſs ought to reſt where the Law had laid it, and each Side 
having equal Equity; there could be no Room for the | 
inter = | | 
"Lord Chancellr' King + I cannot divide the Loſs, but would 
recommend it to both Parties to treat together, and ſhare the 
fame, and for that Purpoſe a Day was given to the Parties, who 
(as I hear) agreed the Matter: | 


Counteſs Dowager of Coventry verſus ©, 30 
William Earl of Coventry, & Sir 
William Carey & ux. 


r HE. Counteſs Dowager of Cyventry's Bill was for a ſpecific 
1 Performance of Articles made on the Marriage of Gilbert Power to 
late Earl of Cove: —_— 8 Nr 
which Articles Gi te Earl of Coventry, who was 
— Tabs with Remainder to his firſt, Sc: Son in Tail ere 
Male, Remainder to the Defendant William now Earl of Couen- for Life co- 
try, covenanted to make a Jointure of 500 J. per Annum upon Yeaants to 
his Lady the Plaintiff, purſuant to a Power given him by his _— 
Father's Will. 


a Wife in 
Conſiderati- 
of a Marriag Virtue of his Power, or otherwiſe, of J. JAnnam, 
COTTON Equicy will make k good. mw 1 IM 


The Caſe was thus: Thomas Earl of being ſeiſed in 
Fee of diverſe Manors and Lands of about 8000 J. per Am, and 
having Iſſue Thomas Lord Deerbunſ his eldeſt Son, and Gilbert 
his ſecond Son, by his Will dated 24 March 1698. deviſed di- 
verſe Manors, Ge, unto his eldeſt Son (the Lord .Deerbur/t) for 
Life, Remainder to his firſt, &c. Son in Tail Male, Remain- 
der to Gilbert his ſecond Son for Life, Remainder to his firſt, 
23 Gc. Son in Tail Male, Remainder to the Defendant William 

Cventry for Life, Remainder to his firſt, Sc. Son in Tail Male, 
Remainders over, with a Power given to any of the-Deviſees for 
Life (when ſeiſed) by any Writing to ſettle any Part' of the Pre- 
miſſes not exceeding 500 l. per Amum, upon any Wife 2 


Tenant for 
Life with 


— . 


n 


ann Mea. 


Wife brought à Portion equivalent to ſuch Jointure. . 


Al. 


they ſhould reſpectively marry; for her Jointure, ſo as ſuch 


The Teſtator Earl Thomas died; having furvived Lord Deer- 


burſt, who left an Infant Son afterwards Earl of Coventry, but 


he dying an Infant and without Iſſue, the Honour and Eſtate 
came to Gilbert the ſecond Son, n. 

Gilbert Earl of Coventry on his Marriage with the Plaintiff 
Anne only Daughter of Sir Strenſham Maſters, in Conſideration 
of the Marriage and of 105000 J. Marriage Portion, by Articles 
previous to the Marriage dated 23 June 1715. covenanted with 
Truſtees, at the Requeſt of Sir Strenſham Maſters, according to 
the Power given to Earl Gilbert by the ſaid Earl Thomas's Will, 
or otherwiſe, to ſettle Lands of the Value of 500 J. per Aunum 
upon the ſaid Anne his then intended Wife for Life as her Join- 
ture; Earl Gilbert alſo covenanted; that 50007; Part of the ſaid 
10,000 J. Portion ſhould be laid out in Land and ſettled on the 
ſaid Arne for her Life, and further, that the Heirs and Execu- 


tors of the ſaid Earl Gilbert ſhould pay 2 50 l. per Annum to the 


ſaid Anne for her Life, to commence after Earl Gilbert's Death, 
and this 500 J. per Annum to be ſettled purſuant to the Power, 


and the 5000 J. covehanted to be laid out in Land, and the 2 50 / 


per Annum coyetianted to be paid, was to Þe in full of tle Plain- 
tiff Anne the Counteſs of Coventry's Jointure, Bo 
The Marriage ſoon afterwards took Effect; and, 


Earl Gilbert, being requeſted by Sir Strenſkam Maſters to 224 


make a Jointure of 500 l. per Annum purſuant to the Power, 


did accordingly dire& the Jointure to be made, and Lands were 


ſet apart for that Purpoſe of 500 l. a Year within the Power; 
and the Draught of the Jointure was drawn and ingroſſed, but 
laid by for ſome Time unexecuted. After which Earl Gilbert 


died ſuddenly at the Bath without Iſſue Male, and leaving Lady 


Anne Carey Wife of Sir William Carey, his only Daughter, and 
tefiduary Legatee, and the Eſtate and Honour came to the De- 


fendant the Remainder Man William the preſent Earl of Cu. 


Ol Tp ge” no, | 

On whoſe Behalf it was objected, 1½, that the faid Earl the 
Defendant claiming by Way of Remainder, did not derive any 
Title under Earl Gilbert, and therefore was not to be bound by 
his Covenant, | | | 

2d, That the Covenant for the making this Jointure of go / 
per Annum was only, that Earl Gilbert ſhould make this Join- 
ture, by Virtue of this Power, or otherwiſe, ſo that (as was in- 
liſted) here was no ſpecific Lien on any of the Lands within the 
Power; but if Earl Gilbert had purehaſed Lands of 500 /. 
Arnnum, and had ſettled the fame upon his for 
Life, this had been a Performance of the Covenant. 

zaly, That in this Caſe the Defendant the Counteſs 
was not without Remedy, and that ſhe ought to reſort to 
perſonal Eſtate of Earl Gilbert, and ſuc her Covenant againſt the 
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perſonal Eſtate, at leaſt that the perſonal Eſtate ought firſt to be 
applied towards Satisfaction of this Covenant. 
225 This Caſe being ſpoke to before Lord Chancellor Mueciegſiela, 
his Lordſhip conceived that the Plaintiff the Lady Coventry ought 
to be relieved, ſhe claiming under a very valuable Conſiderati- 
on; but whether againſt the Remainder-man, or out of the per- 
ſonal Eſtate of Earl Gilbert, remained a Queſtion with his Lord- 
ſhip, and therefore he defired to be attended with Precedents, 
to have the Aſſiſtance of the Judges. 
- Accordingly the Court was attended with Precedents, and the 
Caſe ſpoke to before Lord Chancellor, Maſter of the Rolls, and 
the Barons Gilbert and Price. When it was urged on Behalf of 
Sir William Carey and his Lady who was the only Iſſue, Execu- 
trix and reſiduary Legatee of Earl Gilbert, that this Jointure of 
500 l. per Annum ought to be made good out of the real Eſtate 
of the late Earl Gilbert, according to the Draught drawn and 
ingroſſed by his Lordſhip's Direction, and that the perſonal Eſtate 
of Earl Gilbert ſhould not, to the total Diſappointment of the 
Will, be applied towards Satisfaction of the — the ſaid 
perſonal Eate not being ſufficient for this Purpoſe and alſo for 
the Payment of the other Debts of the Teſtator. 
That if the Caſe had intirely depended on Earl Gilbert's Mar- 
riage Articles, theſe Articles would alone in Equity have made a 
pointment of the Jointure. 
Alſo that if the Articles were out of the Caſe, yet the 
Draught of a Jointure drawn and ingroſſed by the Direction of 
Earl Gilbert, wherein the Parcels amounting to 500 J. per An- 
num were ſet out and expreſſed, and the faid Earl being taken 
away by a ſudden Death, theſe in a Court of Equity would have 
amounted to a good Jointure, 


226 Sed fi non projunt fingula; junta juvant. 

Then as to the Power itſelf for the making of this Jointure, it 
was created by Will, the Conſtruction of which is always fa- 
voured beyond any other Conveyance ; created by the Will of 
him who was Owner of the Eſtate, and for enabling the ſeveral 
Branches of this Noble Family to make a Jointure, conſequent- 
ly to promote them in Marriage, which was the only Means by 
which the Family could be preſerved and continued, 2 

' That the Defendant the preſent Earl ought not to think 
much of this Power, in r the ſame Will that created it did 
likewiſe create and limit his Remainder ; ſo that he, as well as 
the Jointreſs, claimed under the ſame Will, and had there been no 
Will or Settlement, Earl Gilbert would have been ſeiſed in F ee, 
and the Plaintiff the Counteſs would at leaſt have had her Dow- 
er, and the Defendant the preſent Earl would not have had the 
Remainder, but the ſame would have deſcended to Lady Ame 

 Corgy'the Daughter and Heir of Earl Gilbert, from whom the 
Defendant the preſent Earl was now endcavouring to take the 
Vor. II. O o ſmall 
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thei 


ſmall Surplus of the perſonal Eſtate and apply it towards making 


the Articles for this Jointure. 


And what made this {till the harder was, that Earl Gilbert _ 


being Tenant for Life without Waſte, might have cut down 
three Times the Value of this Jointure in Timber growing in the 
Park and in other Lands belonging to this Eſtate,  _ 
That this Power of making a Jointure being raiſed by the 
Owner of the Eſtate, and for the continuing of the Family by 
Marriage, any Words tho' ever ſo improper, ever fo unartfully 
expreſſed, yet if they would go ſo far as to ſhew the Intention 


of the Party, if the Court could from ſuch Words ſpell out the 


Party's Meaning, and that he intended thereby to make a Join- 
ture, this would be effectual for that Purpoſe, Os | 

But the Caſe was much ſtronger, when ſuch Writing was 
made for a valuable Conſideration ; and ſurely it would be diffi- 
cult to ſay, what could be a more valuable Conſideration than 
this was, the Conſideration of Marriage, and a Marriage-Porti- 
on of 10,000 J. 
That if any of the Circumſtances requiſite by the Power 
ſhould be wanting, where the Jointure was made for a valuable 
Conſideration, yet Equity would ſupply it; as for Inſtance, if 
the Jointure was made by a Deed-Poll inſtead of an Indenture ; 
if the Deed were ſealed and not ſigned ; or if there were but two 
Witneſſes inſtead of three. i 

It was admitted, that if there ſhould be a total Non · Executi- 
on (a) of the Power, Equity would not ſupply it, it being a- 

inſt the Nature of a Power, when the Party has reſerved to 
Fimſelf a Liberty of doing or not doing a Thing, for a Court of 
Equity to conſtrue the Act as done when there is no Evidence of 
the Intention of the Party to do it; but in the preſent Caſe the 
Intention of the Party that this Jointure ſhould take place, ſuf- 
ficiently appeared by Earl Gilbert's directing the Draught and the 
Parcels, and by the Draught's being ingroſſed, and his Lord- 
ſhip's being prevented only by ſudden Death from compleating 
it. | 

It was ſaid to have been admitted by the other Side, that if 
the late Earl Gilbert had covenanted to ſettle a Jointure of 500 /. 
per Amum purſuant to the Power, upon the Plaintiff Anne for 
her Life, this had been good, but the Covenant being that the 
faid Earl ſhould by Virtue of the ſaid Power or otherwiſe, ſettle 
this Jointure on his Counteſs, from hence it was objected, that 
this Word. [otherwiſe] left the Matter at left the Cove- 
nantor at Li to fettle other Lands, and prevented 
this from being a ſpecific Lien upon this Land, and ſpoiled 1 8 


' (s) Note; This DiſtinQion was taken by the Maſter of the Rolls (Sir 
Foſe 1 in a ſolemn Opinion not him in the Caſe of Templin 
og wings after the Seals of Hilary Term 1918. & vide poſt Tollet ver- 
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But this was obſerved to be maledicta expoſitio qua corrumpit 
textum ; it was intended in Favour of the Jointreſs, that one 
way or other ſhe ſhould in all Events be fire of her Jointure of 
5001. per Annum, either by Virtue of the Power or otherwiſe, 
and it would be very hard, that theſe Words which were defign- 
ed in her (a) Favour ſhould be conſtrued to her Diſadvantage. 


That the Jointreſs was in all Events to have a Jointure of 
10001. per Annum, 5001. 7 an Annum jd of the Power, 
250 J. per Annum out of the Lands to urchaſed with the 
5oo0 J. and 2501. per Annum ſecured by Virtue of the Cove- 
nant. ; 5 
And it would be very unreaſonable, that the Plaintiff the Coun- 

teſs ſhould be defeated by the preſent Earl of her Jointure which 
the late Earl had a full Power of making, and for ſo valuable a 
Conſideration had agreed and intended to make. 
| © That Precedents had gone further than the principal Caſe 
as in the Caſe of () Lady Clifford ver. Lord —_— 
28 June 1700. C Lord Keeper Wright, where 

who by his Family Settlement was Tenant for Life, with Power 
to make a Jointure not exceeding 1000 l. per Annum, on his Mar- 
riage with Lady Arethuſa Berkley, covenanted to ſettle Lands 
in Ireland upon her of 1000 J. per Annum; and accordingly after 
the Marriage he ſettled Part of the Manor of—in Ireland (being 
Part of the Premiſſes within the Power) on his Lady for Life, 

with a Covenant that they were of the yearly Value of 10000. 
and afterwards died, but theſe Lands coming out to be but of the 
Value of 400 J. per Annum, on a Bill brought by the Widow, 
there being Lands of the Value of 1000 J. per Amum with- 
in the Power, it was decreed that a iſſion ſhould be a- 
warded to add Lands to thoſe formerly ſettled, ſo as to make 
up 1000 J. per Annum. 

The next Precedent was that of Holling ſhead verſus Holling [+ 

bead, decreed the 4 June, 1 Ama, by the then Lord Keeper, 
and was as follows: One Samuel Motterſhead by Will deviſed 
Lands to the Uſe of himſelf in Tail, Remainder to Francis Hal- 
linſhead for Life, Remainder to his firſt, Fc. Son in Tail Male, 
Remainder over; with a Power to the ſeveral Tenants for Life 
when in Poſſeſſion to make a Jointure, ſo as ſuch Jointure did 
not exceed a Moiety of the Eſtate, and by the ſame Will the 
Teſtaror gave a Legacy to this Francis Holling ſbead. : 

Samuel Motterſhead the firſt Tenant in Tail died without Iflue, 
and during the Infancy of Francis Hollin there was a 
N Treaty for this Marriage, which bein — — and he 
30 (the Infant) covenanted with the Wife's Relations, that within 


fix Months after Francis's coming of Age he any" 
5 m 


ver ſus Freeman. 


decreed (5) 2 Vern. 
Clifford 319- 
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much of the Land as ſnould amount to 100 J. per Aunum upon 
The Marriage took Effect, and they had Iſſae a Daughter, 
and the Huſband Francis dying aſterwards without making the 
Jointure, the Widow brought her Bill againſt the Remainder- 
man for making good the ſame; in which Caſe it was objected, 
1/t, That this Covenant was made by an Infant who could not 
covenant. 2dly, No Land in particular was covenanted to be 
ſettled, but only ſo much as ſhould amount to 100 J. per An- 


num. | | 
But decreed by Lord Keeper, That this Covenant was in E- 
quity a good Execution of the Power; wherefore'a Jointure of 
100 /. per Annum ought to be made good to the Wife, and that 
ifa Moiety of the Premiſſes which the Huſband had a Power to 
ſettle would not make up 100 J. per Annum, the ſame. ſhould be 
made good out of 10004. Legacy given to Francis the Huſband. 
by the Will. Which Decree ſhewed that the Land, if it might 
be had, was to be the Fund; but if the Land could not be had, 
then and not otherwiſe Satisfaction was to be made out of the 
720 perſonal. Eſtate. CLE | 
+ + So in the Caſe of Afford verſus Alford decreed. 5 Dec. 8 Anne, 
by Sir Fobn Trevor Maſter: of the Rolls; where one Greg 
Alford ſettled Land on himſelf for Life, Remainder to his Wi 
for Life, Remainder to his firſt, Sc. Son in Tail Male, Remain- 
det to Francis Alford for Life, Remainder to his firſt,  &c, Son 
in Tail Male ſuceeſſwely, Remainder to Edward Alford in like 
Manner, with Power to Francis Alford, after the Death of 231 
Gregory Alford'and' Anne his Wife, withont Iflue Male, or any 
after=taken Wife of Gregory, to ſettle fo much of the Premiſſes 
not exceeding 100 J. per Annum in Jointure to a Wife. 
Francis Alford in the Life- time of Gregory covenants in Conſi- 
deration of Marriage to ſettle Lands of 1 Sol vor Annum upon his 
then intended Wife, and afterwards Gregory Alford and his Wife 
died without Iſſue, and then Francis Alford who gave this Cove- 
nant for a Jointure, died without Iſſue, whereby the Premiſes 
came to the Remainder-main Edward Alford. And the Widow 
of Francis Alford having brought her Bill againſt the Remainder- 
man to make good her Jointure, 
It was decreed on conſidering many Precedents, (as it is there 
expreſſed); that the Covenant to make this Jointure. was a good 
Execution of the Power, and that the Wife was well intitled to 
4 nn I. per Annum, and to all the Arrears from her Huſband's 
Now _ _ the 3 = N N as well as the 
b preſent Caſe, but in all other Re infinitely ſtronger, in 
regard that at the Time of the faid Francis Afird's covenanting 
to make this Jointure, he had not the Power veſted in him, it 
being to commence after. the Death of Gregory and his Wife 


1 
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r Equi- 
58 lt might he rn 'a Sort of Strain to. call, this an 
TT. of the Power before the very Commencement 
thereof; but it ſhewed how much theſe Powers and the Exe- e 
232 nn 9 
tion. . ert an nt 
That theſe Caſes were all fronger than the principal 
Caſe, and anſwered all the Objections which | had 
made. 


It was nies Donne tes Bl Git 
Events to ſettle any certain Lands, but only to make a Settle- 
ment of 500 J. per Amum of Lands within the Power or 
otherwiſe. 


Why it was in the Caſes before cited. | 

Ie was to be admitted, that in de principal Cf: the late 
Earl Gilbert t have ſettled other Lands of 5001. per An- 
num, and this been a Satisfaction, but this was not done; 
it would be likewiſe admitted on the other Side, that if the Co- 
venant had been to ſettle any certain Lands within the Power, 
it had been good. 
Now in Teles used de . and 


cited, 1 ts 
by the ſudden Death of Earl Gilbert. 
Beſides, the Articles made the i 
250 l. per Amum, Part of this intended Jointure of 1000 /. 
Annum, and this 500 l. per Annum that could be; 250/. 
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|. Upon the whole Matter, if any Regard was to be 
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was to be conſidered : 
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| It was conceived that the 'Plaintiff che Jointreſs ought to 
have her Jointure made out of the Lands within the 


P " 

os Of Earl Gilbert's perſonal Eſtate ought to g0 as intended 

to his only Daughter; who was alſo his Executrix and reſiduary 
o : 
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And at another thi the Cauſe being in the Paper for Judg- 
ment, they who prayed a Sale infiſted, that the Court had often 
decreed a Sale againſt the Heir for the Payment of Bond-Debts ; 
for that the Land deſcended was Aſſets, and as ſuch ought to bs ; 
ſold ; and that it had been fo decreed in the Caſes of revor and 
Trevor, and Meller verſus 2 | nag by tb Taking 

That with Reſpect to the Money ariſing by t of 
Fines, theſe were 7 Sales; and tho the Tenant for 
Life were not to account for the Profits, nor do more than 
down the Intereſt out of the Profits, yet he ſhould account for 
all the Fines which he had raiſed by leaſing. 

Lord Chancellor : It is ſufficient that the Deviſee for Liſe 
ſhould keep down the Intereſt; and therefore the Decree, that 
he ſhall account for all the Rents and Profits of the Premiſſes is 
not right. 

Azihe Teſtator 1 this Caſe died ſeiſed of different Kinds of 
Eſtates, one uſually let for Lives at conventionary Rents, and the , . 
other at Rack-Rents, let the Maſter firſt order the Sale of the Lands ; 

let at Rack-Rents and if {thoſe be not ſufficient, then ſo much is to 
be ſold as is requiſite, of the Lands granted out for Lives, and 
on which the ſmall Rents are reſerved, and is ſuch Caſe, in re- 

d the Fines taken by the Deviſce for Life, muſt have leſſened 

Sum for which ſuch Lands will ſell, the Deviſee for Life if 
any of theſe Lands are fold, muſt account for the Fines, on 
' ſhall here be taken as Part of the Purchaſe· Money. 

But if the Sale of the Lands let at Rack-Rent can 

Motiey ſufficient for the Payment of the Debts, then (I ae 
that the Deviſee for Life ſhall not account for the Fines 

he has received, becauſe the Deviſee in Remainder will have the 
ſame Benefit of raiſing what Money he can by _ and ſo 
n IS 51 in on TRA wil [enjoy the like — 


EX 2 n 


Cale 60. I laben Whitchurch & 47 os; . J. 
uu , an Whitchurch & al. 


4. poſſeſſed . 7 Due Whitchurch 7 Mortgage of us e from 
* 4 one Biſſe for 500 Yeats to commence from the 

Years in 157 ſecuring the Sum of two hundred Pounds and Intereſt, and 
. afterwards took fnothet Security of the ſame Lands from Biſe 
— — Mortgapor for one thouſand Years in the Name of another 
the Fee» Perſon, but in Truſt for himſelf, to n 
— Making. uc mol! Fair 21 eee 
and deviſes , _ | 3 After 
Blackacre to 2 d 
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After this Edward Whitchurch purchaſed the In | 
of the Premiſſes in his own Name, and having no Wife or Iſſue 
Male made his Will all of his own Sand” TOs Arey he 
deviſed the Premiſſes to his Nephew, being, of his 
younger Brother Je Whitchurch, for his Life, emainder 
to his Son Edward Whitchurch: and to the Heirs Male of his 
Body for ever, and made his Brother Joſeph Whitchurch his Ex- 
ecutor and reſiduary Legatee, 
It happened that this Will, tho intended to be perfected as a 
Will, by Reaſon of the Teſtator's ſudden Death, had neither a 
Date or a Name ſubſcribed thereto, neither was it atteſted, but 
the Executor proved the ſame in the Spiritual Court, and aſ- 
ſented to the Deviſe to the Nephew ; whereupon the elder Bro- 
ther's Daughter, who was Heir to the Teſtator brought, this Bill 
in order to compel the Executor and the Deviſee to aſſign over 
the Term to her. "Das Sia 18138 

Objected for the Defendants, that the Executor had aſſented 
to the Deviſe, and the Will, tho' not atteſted by three Wit - 
neſſes was however good at Law to paſs this Term of 500 Years; 
which was a ſubſiſting Term and not merged in the Inheritance, 
by Reaſon of the intermediate Term, and which intermediate 
Term operated as a Grant of the Reverſion and not as a Grant o 
a future Intereſt, (for it was admitted that a future Inte: 
would not prevent a Mw) but this Grant of 1000 Years be- 
ing to commence from the making did paſs the Revyerſion for 
tooo Years; quod fuit conceſſum per Cur. | 

Then if this would paſs the Term at Law, and was agreeable 
to the Intention of the Party, it was ſaid to be very hard that 
Equity ſhould _—_— in Diſappointment of the Will, eſpeci- 
ally when it was in Favour of ſo near a Relation as a Ne of 
the Teſtator and one of his own Name, and all this for the Sake 
of one not more nearly related, of one who ori her Marriage 
would (probably) part with her Name; that in all Caſes betwixt 
Volunteers (as the Heir and Deviſee were here) he that had the 
Law on his Side uſed to prevail, | 

But decreed by Maſter of the Rolls, That as this was a Term 
which would haye attended the Inheritance, and in Equity 
have gone to the Heir and not to the Executor, in which Re- 
ſpect it was to be conſidered as Part of the Inheritance, fo the 
Will which was not atteſted by three Witneſſes, as the Law 
I it to be when Land was to paſs, ſhould not carry this 

erm, | 

That tho' it was true, ſuch a Will as in the preſent Caſe 
would be ſufficient to paſs a Term in Groſs, yet ſhould it not 
paſs a Truſt of a Term attendant on an Inheritance, nor conſe- 
quently the Term it ſelf. | 

That a Will not atteſted as the Statute of Frauds requires, 
ſhould not paſs any Eſtate of which th: Heir, as Heir, w uld 
otherwiſe have had the Benefit, 

Vor. II. 2s Q That 
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That if the —— brought a Bill againſt 
5 Heir to have compelled the Executor to con- 
ſent to this Deviſe, a Court of Equity would not have deereed 
it for the Deviſee; and if ſo, the untary Act of the Execu- N 
tor's conſenting would not alter the Caſe, for at that Rate it 
would be in the Power of the Exccutvr to miles it a goed or a 
void Deviſe, juſt as he ſhould think proper. 

Beſides, the Court obſerved that It was the Abtemiew of the 
Teftator in the preſent Caſe not to paſs the Term onl yp but alſo 


24 


to co — wes exprey ip —— 
Will, to the Nephew for Life, Remainder” to firſt, Ge. 
| Son in Tail. 


i as 0h tg it was fin ho be extretnely hard, that becauſe 2) 

quite ſo much as was intended could not | therefore the De- j 

| viſee ſhould be deprived of that which might lawfully paſs, and 
which was a leſs Eſtate than was intended him, or becauſe al 
could not paſs therefore nothing ſhould. 

However, for the a ' Reaſons dle Court dddretd the 
 Deviſee and Executor to join in affign ing the Term to the Plain- 
tiff the Teſtator's Heir at Law; ber no Coſts on either Side. 
This Decree was afterwards affirmed on an Appeal by the Lords 
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Ne Md or d il 
all of them unopened, by Deed conyeyed thoſe Lands 


C) and all Mines, Waters, Trees, Cc. to. Truſtees and his 
their Heirs, to the Uſe of the Grantor for Life, (who 


ſoon after died) Remainder to the Uſe A. for. Life; Remain- 
der to his firſt, Gr. Son in Tail Male ſucceffiyely, Remainder 
to B. for Life, Remainder to his firſt; &c.. ne 
ſuccffirely, Remainder to his to Siſters G. ad D , and the 
Heirs of Bodies, Remainder to the Grantor in Fee. 


clesfield. 
A. Tenant 


Soak ail, 
Remainder 
to B for Life, 


Son in Fa 


FT in Tal; 


Timber; 4. and B. having"n6'Son borg, e. n 


A. and B. had no Sons, and C. one of the Siſters died with- 
out Iſſue, by which the Heir of the Grantor, as to one Moiety 
of the Premiſſes, had the.firſt. Eſtate of Inheritance, \ An 

A. having cut down Timber ſold it and threatened: u open 
the Mines; the Hetr of the Grantor being ſriſed: of ane Maiety 
0 2 by the Death af one of the Siſters. without Iflue;; 


Account of the of 'T ad 4g; 
g of a Mine. W . nity 


1 s Claim of the 1 
ue ald by by dee ohe imber, in regard the 
into Equity for the ſame, it would. be to the 
Rules of ; that the Monies the Timber 


ſhould be broug t into Court and ET a Benefit of the 
Sons as yet unborn and which may be born. That theſe contin- 


of ihe Mas 
tiff com 


gent Remainders bein N legis and under the Protection 


of the Law, it would be moſt reaſonable that the Monies ſhould 
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be ſecured for the Uſe of the Sons when chere ſhould be any 
born; but as ſoon as it became impoſſible there ſhould be a 
Son, then a Moiety to be paid to the Plaintiff; and the Caſe 
would be tlie ſame it there were à Son in Ventre ſa mere; or the © | 
Plaintiff might bring Trover, and then what Reaſon had he to 
come into Equity ? | a | 
Cu: The Right to this Timber belongs to thoſe who at the 
Time of its being ſevered from the Frechold were ſeiſed of the 
* Eſtate of Inheritance, and the Property becomes veſted in 
em. FO OP 
As to the Objection that Trover will lie at Law, it may be 
very neceffary for the Party who has the Inheritance to bring 
his Bill in this Court, becauſe it may be impoſſible for him to 
diſcover the Value of the Timber, it being in the Poſſeſſion of 
and cut down by the Tenant for Life. This was the very Caſe 
of the Duke of Newcaſtle verſus Mr. Vane, where at Welbeck 
{the Duke's Seat in Nottinghamſhire) . Quantities of Timber 
were blown down in a Storm; and tho there were ſeveral 
| Tenants for Life, Remainder to their firſt and every other Son 242 
in Tail, yet theſe having no Sons born, the Timber was decreed 
- to belong to the firſt Remainder-man in Tail. | 
Neither do I think the Defendant_ought (as he inſiſts) to be 
allowed out of this Timber what Money he has laid out in 
Timber for Repairs, ſince it was a wrong Thing to cut down 
and ſell the ſame, and ſhews quo animo it was done, not to re- 
| 22 — urged, that the Mines being expreſly granted by 
One ſeiſed in ⁊2a4ly, It was „that the 1 | 
a yr ty this Settlement with the Lands, it mig br a Caſe as if the 
audall Trees Mines themſelves were limited to A. for Life, and like Saun- 
and Mines ders's Caſe in 5 G. 12. where it is reſolved, that on a Leaſe 
1 made of Land together with the Mines, if there be no Mines 
the Uſ:of J. open, the Leſſee may open them; ſo in this Caſe, there being 
for Life, Re- no Mines open, the Cui que Uſe for Life might open them. 


mainders 
over; A. cannot open the Mines or cut down' the Trees. 


2 


F 


But Lord Chancellor contra: A. having only an Eſtate for 
Life ſubject to Waſte, he ſhall no more open a Mine than he 
ſhall cut down the Timber- Trees, for both are equally granted 
by this Deed 3 and the Meaning of inſerting Mines, Trees and 
Water, was, that all ſhould paſs, but as the Timber and Mines 
were Part of the Inheritance, no one ſhould have Power over 
— but ſuch as had an Eſtate of Inheritance limited to 


Of which Opinion was Lotd Chancellor King on a Re- 
hearing. 5 


ö (ue 
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Cannel verſus Buckle. 
Feme ſole was ſciſed in Fee of Land of about 10 J per ge 


PT Feme ives a 
Amum, and deſigning to marry, agreed with her intend- Rs hs 
ed Huſband, that the upon the Marriage would convey her intended 
Lands to the Huſband and his Heirs; and for that Purpoſe, Ho 


e, Husband, 
previous to the Marriage, the gave a Bond of 200 J. Penalty to tet k. 


to of their Mar- 
the intended Huſband, in which the intended Marriage was re- riage ſhe will 
cited, and the Condition was, that in Caſe the took — * her 


Effect, ſhe would convey all her faid Lands to the uſband Land um Pes: 
and his Heirs. ' 


without Iſſue, and then the. Hasband dies; the Bond tho' void in Law, yet is good Evi- 
denee of the Agreement in Equity; and the Heir of the Husband ſhall compel a ſpecifi 


formance WE the Heir of th e 
The 
— 


mag 


Huſband ejoes the Land during his Lis, and his Death | 
the Heir of the Huſband brough N ya any* Heir of the 
Wife, — —— p< Wife to the 
Heir of the Huſband. = ry 

0h. = by the Wife became void upon the in- 
termarriage, becauſe it was 


then ſuſpended ; and a perſonal Ac- 
tion once ſuſpended is extin& : Beſides, a 7 5 9 
lies at Law to recover Debt or Damages, there no Suit in 


ty lies to compel a ſpecific Performance, which ſſ 
mance is given in Equity 7 Caſt was cited, 


was cited, 


Woman on a Treaty of 
with a Woman, 125 d 85 
the Agreement. 

Lord Chancellor : The Impropriety of the Security, vis, a 
Bond from a Woman to a Man whom the intends to marry, or 
the inaccurate Manner of Wording ſuch Bond, is not material ; 
for it is ſufficient that the Bond is a written Evidence of the A- 
greement of the Parties, that the Feme in Conſideration of Mar- 
riage agrees the Man ſhall have the Land as her Portion ; and this 


A whey nmr Me 


„ u 
which alive che Band to take Effect, ſhould itſelf be a Be. 
— Ok Go Foundation of that — abs 


that in Law the Huſband and Wife being one Perſon, the 
1.2 


cannot ſue the Wife on this Agreement; whereas in 

is conſtant Experience, that the Huſband may ſue the 

ng" Huſband, and * Huſband might foe ſuc the Wife 
OL, II. 


ape 


De Term. / Michaelis, 1724. 


upon this very Agreement in the principal Caſe, Neither is it 
h men RI EF been laid down by the other Side, that 
where an Action cannot be brought at Law on an Agreement 
for Damages, there a Suit will not lie in Equity for a ſpecific 
Performance, as is plain from this Caſe, ſuppoſe a Feme Infant 
ſeiſed in Fee, on a 3 with the Conſent of her Guardians, 
mould covenant in Conſideration of a Settlement to convey her 
Inheritance to her Huſband ; if this were done in Conſideration 
of a competent Settlement, Equity would execute the Agree- 
ment, tho no Action would lie at Law to recover Damages. 
But in Regard this Bond was a very ſtale one (being given ſo 
long fince as in 1678) and the Huſband had for ſo long a Time 
omitted to ſue upon it in Equity, the Court ordered a Trial at 245 
Law to ſee whether this Bond was executed or not, and all o- 
ther Matters to be reſpited till after the Trial. | 


a te. Oſgood verſus Strode & al. 


Lord Mac- | | be 
ogg Awrence Head ſeiſed in Fee of the Manor of Winterton (in 
Son on me Cm. Berks) had Iſſue Laurence Head, Edward Head, 


Son's Mar- Grace married to one Oſgood, and ſeveral other Sons and Daugh- 


riage AN ters ; and upon the Marriage of his eldeſt Son Lawrence with 


4 Mary Diſher he ſettled Part of the Premiſſes upon his {aid 
— for Son Laurence and his Wife Mary and the Iſſue Luke of the 
Life, Re- Marriage, with a Power to raiſe 1 300 l. on the Premiſſes if there 


— ſhould be no Hue Male and but two Daughters, which happen- 
Life, Re- ed to be the Caſe. 1 

mainder to 8 I 

the Iſſue Male of the Marriage, Remainder to the Nephew in Fee; whether on the Death of the 


Husband and Wife ſant Iſſue, the Nephew can compel a ſpecific Performance of the Cove- 
nant. 1 


Laurence the Son and his Wife died without Iſſue Male, 
leaving two Daughters, the Defendant Mary Wife of the Defen- 
dant Strode, and Eleanor (ſince dead) married to one Coxwell, 
who left Iſſue the Defendant John Coxwell, 

Old Lawrence Head the Father afterwards by Indenture of 
are I —— —— — ſeveral Uſes, ( ſubject 

to the Charge of 1300 ,. to his two Grandaughters) with a Pow- 

er of Revocation and Limitation of new Uſes. 4 

Afterwards by Indorſement on the ſaid Indenture of Settle- 
ment, (the Indorſement being dated the 24d Feb 1690.) 
old Lawrence Head revoked the old Uſes, and Ain 2 
new Uſe to his Son Edward Head in Fee; but old Lawrence 
Head continued in Poſſeſſion, neither had he (for onght appear- 2 
ed) any other Eſtate fave this of Winterton, - ne nl 


— 


„* 


De Term. 7 N 2 1720 


——5— : 
eldeſt Son Lawrence, the Defendant and the ſaid Eleanor 
65ol. a- , (in all 1300/. being their Portions ſecured on the 
Premiſſes and took a Neceipt from each of them, in Writing : 
Subſequent to which, 

On a Treaty of Marriage betwixt Edward Head then eldeſt 
Son of old Lawrence Head with Elizabeth Pocock, by Marri- 
age Articles dated 29 May 1697 in Conſideration of the ſaid 
intended Marriage and 600 /: Portion paid to the faid Edward 
Head the Son, old Lawrence and Edward Head both covenanted 
with the Truſtees within a Month after the Marriage ge to convey 
the ſaid Manor of Winterton to the faid Truſtees and their 
Heirs, to the Uſe and Intent that Elizabeth the intended Wiſe 
of Edward Head ſhould have a Rent- of 601. per Annum 
iſſuing out of the Premiſſes for her Life for her Jointure, and that 
Lawrence Head the Father ſhould have a Rent-Charge of 5o/. 
per Annum out of the Premiſſes for his Life. 

And that ſubject to theſe Rent- the Premiſſes ſhould 
be ſettled on Edward Head for his Life, Remainder to his firſt 
=—_— Sher Son in Tale Male by tha Marriage, then with 

on — TY Portions charged on the Premiſſes for 

Bo ughters of that ; Remainder to Lawrence Head 

= on to old Lawrence by another deceaſed Son and his 

Heirs Male 3 8 7 Iſſue) 3 to 

his Grandſon Jobn 00 ce eldeſt 

Daughter of l Laurence and his Heir Male, Remainder to 
the right Heirs of old Lawrence Head the Father. 

Lawrence the Father died within three Days after the Art- * 
cles, having continued in Poſſeſſion of the Premiſſes till his 
Death. The Wife of Edward Head the Son died without Iſſue; 
and on the 27 October 1722 the ſaid Edward died without Iſſue, 
but by his Will deviſed the Premiſſes to the Defendants his Heirs 
at Law. 

And now the ſaid John Oſgood brought his Bill againſt Strode, 
Mary his Wife, pur raps who wan the Shin at Law, 
as well of Lawrence Head the Father, as of Edward Head the 
Son, to compel a Conveyance of the Premiſſes to the Plaintiff 
John Oſgood in Tail Male purſuant to the Articles, all the prece- 
dent Eſtates being determined. 

Againſt which it was objected for the Defendants, that tho 
the Limitations in the Articles to the Wife of Edward for her 
Jointure of 601. per Amum, and of her Hugband Edward's 
Eſtate for Life, and the —C_____Y 


| way all Limitations made on valuable 
as, and oſt be oppoſed ob be ſti 7 
of the Wife, or by the ve, 

and Portion: Let 


1 
The 


—— — — — 


25 ** 
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5 The ſubſeqyen 


t Limitation 1 

ſtate* ; | that” at 

——_ ire 
7 155 e i the Pini rd th te Mann 
\ i ola Voluntary, ( they infiſted it vas). 94 

never; ch known th: x Court of Equity did Sele 


19 


* 


II retain | ind; but 

| n goo & wa © Hei 

| hg 2 50 pas e * 25 
| "A tho' in Caſe o 

| 227 no Conſideration e the 


fach þ; Damages, god Matters of Ph flight a 2 10 0 
9 


| | neath. the.D Court, 448 "ot! t 
| Alto ſever fl Gals were cited. 5 Copyhalde” 4 is devided 
ie any previous Surrender, under which Circumſtanc 


ft would. never ſupply the Want of a Surt 
| EX Debts, for. younger < hildren, 1 0 N 
14 N 

(s) Preced, » 575 5 Caſe of (a) "MOD and Robin 


{| | in Chan. e a defective Conveyance; of ſome Copyb 
| 475+ "wy a to his Baſtard, with a Covenant | 
| - rancey 4885 a pai ren, 
W Nen urt woul not compel 
Ee is 1. further Afi urance. 
Lk . Talbot cited and much. "relied on 


Beli e 2 Fs, 


EE Ka None ain 1 9 8 


yr N 


a ware) . WINS: ac 
1980 Aae 75 : $ of * bh, 17 wa . 
2 7815 mr 1 
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in the 
| by the Heir at Law, for the 
in 


250 


The Brother Allen Bellingham who was the Remainder-man 
Articles, brought his Bill to have this Covenant executed 
gay + id {a hold to him 

Tail prout the Articles; and there it was faid that the Co- 
venant was voluntary as to the Brother Allen Bellingham, he be- 
ing no to the Articles nor within the Conſideration of the 
age or Marriage Portion, and that the Articles might be 
t as to pp yn was 2 the Wife Iſſue 
of the i a voluntary to a ger 
492 if defective at 2 e 
againſt an Heir; for which Reaſon the then Lord Keeper diſ- 
miſſed that Bill, and would not an Execution of ſach 
yolun Articles; which Mr. Talbot ſaid came very near the 


incipal Caſe, but was ſtronger by Reaſon of the Accident of 
Alſo it was inſiſted, that in this Caſe in the Covenant for ſet- 
tling this Eſtate the Heirs of the Covenantor were not named, 
and conſequently not bound, and it was a conſtant Rule, that 
in a Covenant or Warranty if the Heir was not named he was 
not bound. 

© "Beſides, that in this Caſe it a not to have been Ed- 
word's Intention that O/good have the Premiſſes after his 
Death, he having by his Will given the ſame to his Heirs at 
Law. 


To all which it was anſwered, that this Bill did not ſeek to 
defeat a Purchaſer or hurt a Creditor ; that it was only to com- 

| an Heir who was pars anteceſſoris to perform the Articles of 
his Anceſtor, an Heir whom any voluntary Con would 
bind, and this in a Court of Equity too where Articles amounted 
to a Conveyance. 

That this was not a voluntary Limitation as to the Plaintiff 
Oſgood, who in the Articles was named the Grandſon of old 
Lawrence Head, and conſequently it was Part of the Marriage 
Agreement, and the Marriage was the Conſideration and Occa- 
ſion of the Limitation in the Articles. That 

Upon the Circumſtances of this Caſe old Lawrence Head the 
Father muſt be intended to be the Owner of the Eſtate, or at 
leaſt that it was in Truſt for him. 

That it could not be ſuppoſed (tho' by the Inducement of a 
Power of Revocation he had limited the Premiſſes to his Son 
Edward in Fee) but that this was in Truſt for himſelf, op 
that 


251 it could not be intended that he would ſtrip himſelf o 


he had; which Notion was ſtill farther confirmed by his Con- 
tinuance in the Poſſeſſion of the Premiſſes to the Time of his 
Death. . 


EE Toma 


— 


uu «diff to: imagine that EAA. Hebdrthegson ner 
haye acopted.of thoſ® Limitations go Hun felt 


t 


Iwelagterd 
the zLimstions to his Father, f; hadibeerbihes) Omnertf 
the / Eſtate tie ods Hs e r ebe bn Hue ag 

Then taking old Lowrenis Head to have been Owner uf the 
Eſtate, it might be raaſonably believed that when he'wis deſiced 
by his, Son; Lamard ot the Wife's Relations to nd imo nbi; 
Settlement, che gonſented to it on Terms, andsimigin e 
„I Will part with nu Estate upon your Marti 
* be ſo;ſsttled,; that if vo mνů S Eννd dib 
it. ſhall chen go to my. Orandſon Jam Offroed unf his 
<« Male z, nay, I * — the Eſtatanſd Hrmiyſcœured: ta bay 
700 «Grandſon, Jobn G. that it «thall notcbe incthe: E] 

you to bar that Remainder, bot — 


<. nant... for. Life, neither — 2 — 
« Wile be preferred; to ih arch — Se 


were ſo, then plai e hy the B 


mitation was made to the could mat he terme 
voluntary, ſince without that it — cart old Lawrence Head: 
would not have entered into any Articles at all}: s c aN 

Alſo I. cited Hard. Rep. 399. Jenkins verſus Nmiſb, and 


1 Leu. 1.50, 237. Where Sir Nicholas Kemiſh — 


of his Son Charles Kemiſb with-Blanch Manjel}; inGondideratiog: 
of this Marriage and of -2000/. Marriage Portion. ettlect the 
Premiſſes to the Uſe of himſelf for Life, Remainder to his B 
Charles and the Heirs of his Body by that Marriage;t Renwinder 
to the Heirs of his Body by any other Wife, - with) an ot to: 
Sir Nicholas Kemiſh the 1 * by Deed to charge the: Premiſſets 
. e / 8 1 gy — * by 
Sir [NzeAvias ws 2000 tes it a Mortgage b 
Way of Leaſe and Releaſe of the Premiſſes in Fee. o Þc 4 

— ies, ad; his 500 — widh 
out Iſſue by that Wife, but leaving a Son by an after-taken' 
Wile, and an a ſpecial: Verdict in Ejectment iti was reſolved, 
that this Mortgage in Fee was not a Execution of the“ 
e came in Regard this, if gaod) would be 


ing1of AlltheEftates.+:o 1 1) 1 08 919% 


Ca DIED this Marriage wich the. 


0 Fi was Objected, chat the Iſſue Male io would a- 


hut by a ſubſequent Maszgal; the Limir-- 
voluntary, and as againſt this Martgagec fa. = 


b o neun tir am 0) NNO 5 


dee 
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And chat i Node in die Margin 15 ae 
CG was of "the" farite 
253 That the de of : and Mar 


ran through-and. extended itſelf to all the Starr e 
— 1. l 02 broth Wenne \ Fit Artis — 18 


Now r 


17 }:proved it to have been —— hs 
1 _— wat che eee f. T 


painſt''s Parthaſtr or 


IC Tons) Frets ce ably 
re ee valuable Conſiderations in Caſe 


„hom the moſt volutitiry! Settletyient' Would J 
222 | vwbald tinte u valuable"Obhſideration” i "Caſe" | 
Settlement: Te on n 


the Confiderdtion woa be 
; ce Was made, bat if a 
it, that would' lerne to "keen the 


| Conveyance ww/Articles' from b —_ 
in the «preſent Caſe, the Portion hich 6. was paid to Aue 
Head was a Conſideration ſor all — —＋ 2 
en in theſe Articles ab Ofrood was called 
the who made the Settle - 


g See Gi 4 tho of "Blood was a ſufficient 
H e f * 0 
rr 


1 Wat eee 
was to t as. 
to him a ſuſſicient Confideration, © an 

It was ſufficient to raiſe an Uſe, e "would be 

a ſufficĩent Conſideration alſo to raiſe a Truſt in Equity,” a 

54, For ſuppoſe a Man bad before the Statiite Hes. g. & 
Ulss, covenanted to ſtand feiſed to the Uſe of his Cratidſon 4 or 
his:Nephew, 'this certainly would have raiſed a Uſe, and 
Peg of een ee the N | 

[> HIOTTLIQIX * 108 (11 UNTOAVI zu 
35 the dme! Reaſon, if-a-Man in Confideratigh" 'of Blood | 
were to covenant to ſettle Lands upon his Grandſen br Ne- 

; this wbuld' raile a Truſt, and à Court of Bay edn 
to the Execation: thereof, which was the "Caſe" . 
2 1 "Articles ; 3 rom 

Stur aero n/ay, where in a defective Coiiveyance ** Or 
a re e . 
1 there w no Blded, nd 4 Ooyetiant 't | 

ſeiſed Vie os /a would be vid. ac . | 

Asto'theObjeRiore chat tlie Heirs wete not e mmed 5 

in cheſe Artibles, it ſeemed x6'be wholly ilimaterial;" für if e 
Conſideration wore good to dale u Truſt: (0 dn the Part ef 
Platitiff it wasvcontentied-tolbt) theti the Anerſtor fforff 
e of the Articles) wu A Trafles"for 


7 


— 2 
the 
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5 De Term. $. Michaelis, 1724. 


the Truſts therein; and ſuppoſing the Anceſtor. to be a 
Truſtee, his Heir who ſtood in his place muſt be a Truſtee 


And it would be a plain Caſe, if a Man for Money by him 
received ſhould covenant to convey Lands to F. S. but ſhould 
not covenant for his Heirs, yet the Receipt: of the Money 
would make him a Truſtee, and he being ſo, his Heir after his 
Death muſt be a Truſtee alſo. bi, 

That with reſpe& to the Will of Edward Head, by which 
he undertook to deviſe the Premiſſes from the Plaintiff 2 
that was likewiſe immaterial, his Intentions as to this Caſe muſt 253 
be all immaterial, he and his Father old Lawrence having bound 
the Eſtate by their Articles, and put it out of their Power to 

deviſe or give it away to any other Perſon. | 
. Laſtly it was inſiſted, that it the Court would not help the 
Plaintiff, it ought not to help the Heir, nor would it then com- 
| the Truſtee of an old Term for 500 Years which was yet 

tanding out to transfer that Term to the Heir at Law. 
A. ſeized in Lord Chancelhbr : This laſt Argument implies that the Truſ- 
| ip on his tee ſhould keep the Eſtate himſelf, whereas it is plain he ſhall 
Covenazes to not, but ſhall be a Truſtee for him to whom the Reverſion ſhall 
ſettle the be adjudged to belong, The Marriage and Marriage Portion 
Premiſles an ſupports only the Limitation to the Huſband and Wife and 
Wife, ang their Iſſue, this is all that is preſumed to have been ſtipulated 
on the — for by the Wife or her Friends. 

ee ee 


riage, Remainder to his Nephew in Fee; the Remainder in Fee is voluntary, and not ſup- 
ported by the Conſideration of that Marriage, or of the Marriage Portion, | 


* 


But as to the Caſe cited in Hardreſs and Levinz, where there 
was a Limitation to the Heirs of the Body of the Huſband by 
any other Wife, that tho” not made for a valuable Conſidera- 
tion, was not however fraudulent, for there was a fair and 
honeſt Occaſion for the making of ſuch Settlement, (via.) the 
Marriage; it could not well be intended to have been made to 
chick the Creditor, unleſs the Perſon making the ſame were then 
in Debt; the very Remoteneſs of the Limitation to a Brother, 
or to the Iſſue by an after-taken Wife, was an Evidence that 
ſuch Limitation was not intended to cheat Creditors, 
A. me Fa- If old Lawrence the Father had the whole Eſtate, I do not 200 
ther and B. ſee with whom he could contraQ, except with his Son's Wife 
= Mar. and her Friends, which will only make a good Conſideration for 
riage of B. the Huſband and Wife and thair [flue. 
articled to 


ſettle Land on B. and his Wife for their Lives, Remainder to their Iſſue, Remainder to the 


Nephew in Fee; if A. had the ſole Intereſt, the Limitation to the Nephew is volunts); 
— the Father and Son had each ſome Intereſt. * 


But what very much helps this Caſe is, the Appointment of 
the Eſtate by old Lawrence by the Indorſement to his Son Fe, 
| war 


De Term E Wen 
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ward in Fee, which gave A ee e and 


alſo old Lowr wy fs ; Ang the 
and Eleanor 6.501. a- piece, r 

Mey Blu 401 Cs ky 1 = 

in hy Eſtate, at leaſt a Truſt for th — 2 — 

and it cannot be intended, but that” * 

twirt old Laurence and bis Sch 


1 eee 


would not part with all he had i bi Lidl His Son Ed. 
ward, hh is rendered ſtill derbe caving in Poſ- 
ſeſſion after his Appointment to, rs on is fab- 


3 Limitatiobs 1 by the Ar- 


bee each of them, in Pp Ts 
Edward Head having an Intereſt in the Pręiriſſes, ſo that the one 
without the other could not. e 4 Settlement thettof ; here is 
now a proper Perſon for ol : Zaehne“ tlie Father to ſuüpulate 
with; viz, his Son Edward, 88 well intended, that 


old Lawrevice Head did Ripitfate uc that be 

the ſaid Lawrence would Rd BT ack there= © ry 28 
in, on Terms that the Eſtate ſhould, i cafe of Ban M 4 1 
without Iſſue Male by that * Marriage, and! Littrente « £1 8280903 
Heads dying alſo without Iſſur Male, them g0 to vor 0.009 
Oſgood; and this probably was Part of the' Martiage Agtgement 


40 % tho” the 3 on out berg N 


of the Terms on which it was | 
e migin be a a dahl 241 nö 
NM ad 10 


the Sow of Lee by any ade | 
8 | % rela pt fy 33 0 elt 


But ſince this mi ght be, and 2 us nay appears tio 
have been the Pans of this . Agreement, and the In- l 
ducement to old Latrence to join therein ought to de- 
cree a Performance of it. but I will give hosts, !! 

And becauſe the Limitation by the ae ITY 
Life, Remainder to his Grit, Ge Son in Tel Ma of ils 
Limitation to the Plaintiff gen be to — 
Male, which may ſeem to have been deſignedl 15 


by the Parties — the . 


' miſſes ſhall be 2 wii Life, but it * 4 ö 87 ws % 


Waſte, with Power to make ſuch Leaſes as Te: I be 1949 
may, with Truſtcesto ſapportcontingegt: Eos Ws 
mainder to his firſt, Oc. Sem fin Tail Mala; * el Ke: 1 
mainder to the next Perſon, viz. Southby . "of tateine 
Waſte, with Remaiſbr"tFifles 10 pres con coriti vi bb 31119) 
minder, Remnaind re. S in Tal . 10 F. 
mainder to the right — * old Lawrence, Who are Be- 0 
fendants Mary Strode and fohn Coxwell. 
- ou 30 ich zd un Yi ad, ul 
Vo. II. vhobal ot File wore Li 7 ure; 
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De Term. J. Michaelis, 1724. 
— — — — — - — 
Morte; In December 172 5. this Cauſe was reheard before 
Lord Chancellor King, who after long Debate took Notice, that 
ſeveral material Things had been faid againſt the Decree ; how- 
ever, in Caſes where he himſelf was not fully ſatisfied, he 258 
would never reverſe his Predeceſſor's Decree ; and that here his 
Lordſhip was not ſo well ſatisfied ; that it appeared to him old 
Lawrence Head had an Intereſt (at leaſt an equitable one) in 
the Premiſſes; and it was conſiderable, that by theſe Articles 
in Queſtion he had provided for every Branch of the Family, 
and as it ſeemed to be a very reaſonable Agreement for a Settle- 
ment, his Lordſhip affirmed the Decree 'for carrying the fame 
into Execution. 5 AS ee 


Caſe 64, Wagſtaff verſus Wagſtaff. 
Lord Mac- h 5» Tas 
.clesfield. | | a 8 
OHN Wag ſtaſ ſeiſed of Lands in Fee conveyed them | 
| 3 * 7 Leaſe and Releaſe to Truſtees and their Heirs, to the ve 
ed to A. and of them and their Heirs, in Truſt that (het ſuch Monies raiſed 
"ys Heirs and as therein mentioned) the Truſtees ſhould convey the Premiſſes 
to ſüch as he to F. S. his Heirs and Aſſigns, or to ſuch Perſon or Perſons as 
or they ſhall he or they ſhould direct. | | 


appoint ; 8 >Þ | . 
eſtui que Truſt deviſes theſe Lands by a Will atteſted but by two Witneſſes; the Will void, 
and will not operate as an Appointment. | | EY 


The Monies were raiſed, — S. by Will atteſted only by 
two Witneſſes deviſed the Premiſſes to F. N. N 
Oc. The Truſt being that the Truſtees ſhould e wa 
Premiſſes to ſuch Perſons as J. S. his Heirs or Aſſigns | 
direct, this Will, tho' not good by Way of Deviſe, ſhall how- 
ever be effectual as an Appointment, like a Copyhold ſurrender- 
ed to the Uſe of a Will, which may be deviſed by a Will atteſt- 
ed by two Witneſſes, or one Witneſs only. _ ; 
Copyhold But Lord Chancellor interrupted the Counſel, and faid this 
ny; og was a very plain Caſe ; that as to the Caſe which had been put 250 
of a Wil, of a g ſurrendered to the Uſe of a Will, and afterwards 
tall paſs by deviſed by a Will atteſted by one or two Witneſſes, this had 
aWill teſt” been adjudged to be good, and (4) his Opinion was never th 
row Wh ſhake any ſettled" Reſolutions touching Property or the Title of 
neſſes only. Land, it being for the common Good, that theſe ſhould be 
(a)SeeVoll: certain and known, however ill grounded the firſt Reſolution 
Cooks might be; but if that had not been ſettled, it might be more 
and right reaſonable to ſay, when I have ſurrendered my Copyhold to the 
& ante t — Uſe of my Will, a Will of this Copyhold ſhall be 10 executed, 
of Daus and and in ſuch a Manner, as by the Act of Parliament 3 6 


Ferrers. 


= 
rn 4 les, „ ary 


De Term. 's Mahar, 17 7 


Lands (a) — but this Caſe having been tuled rent 
e d or „Ar W bo YI 
rying it one Jot further | ; 1 


1888 hold palicd by Sarreader; and 
not by the Will, which bo Co a Declaration of the Uſe of 
the Surrender; whereas in the principal Caſe 'it was no more 
than a common Truſt of Lands in Fee-ſimple, (viz.) in Truſt 
2 . S. his Heirs and Aſſigns, or ſuch Perſon or Perſons as he 
| ſhould appoint ; now theſe laſt Words were no more 
dan what was implied before, & expreſſio eorum quiz tacite in- 
funt nibil operatur ; where a Truſt is limited to A. and his 


Heirs, „ and F. S. is then the 
Aſſignee of A. Now,  . 


There could be no 


but that a Truſt of an Inher3- | 
tance could not be deviſed otherwiſe than by a Will atteſted 


three Witneſſes in the ſame Manner as a legal Eſtate ; 14.8 
Law were otherwiſe it · would introduce the ſame Inconve- 
niences as to Frauds and Perjuries, as were occaſioned before the 
Statute by a Deviſe of a legal Eſtate in Fee-ſimple. - | 
60 That in the Caſe of (b) Dr. Fobn ſon, 5 —— a Man ſeiſed _ 

of Lands in Fee deviſed them to a ity by a Will atteſted 3-0 I 
only by two Witneſſes, Lord had decreed the ſame to be Peu Lands ton 
void, notwithſtanding it was objected, that the Will Charity 


ght operate as an A og meer op Fort dm ons 
4 Eis of Ce es. 5 
againſt ©"? 


2dhy, Beſides, the principal Caſe was much 
the Will, r the Deed of Truſt, but 

thereof 
_ 


+. 


J. S. had undertaken to deviſe the Land as Owner 
without any Relation had to the pretended Power; which 
the 8 


it like the Caſe p pay 3 he: 111, 112. where, after 
to diſpoſe by Will of two-T 


tute 
of H. 8. enablin e birds of 
their Lands held by ork a Mn ſeiſed made a 
Feoffment in Fee to the Uſe of ſuch Perſons and for ſuch 
Eſtates as he ſhould by Will appoint ; here the Fee, 
tion of Law was hel to continue in the Feoffor, on whole li- 
miting the Eſtates by his Will by Force and in of 
his Power, the Uſes and Eſtates. growing out of the Feoffment 
would be good for the whole, and the Will would be but di- 
reQtory ; ku ob dear ner Gregory mA 
thereof, without any R to the Feoffment or Power 
thereby given, there the 1 foch Will 
would be only as to two Thirds. 
W it was adjudged in the Caſe that the 
' convey the Pre- 


Will was void. and that the Truſtees 
miſſes to the Heir at Law of the Teſtator, See the next Caſe. 


MEMO- 


r Lied dts Ld dun 


De. Term. 8 Tirbaale "I 


3 2 es, IAN 


22 


& Honour admitted it to be ſettled that where a 


i, 90 "DS i= & is ſurrendered to the Uſe of one's Will, ſuch 
2 porn? [Sond inthe Poſen of one or n 
TIE ROS. of aſe it paſſes by the Surrender and not by the 
Ware 0 PH 5 is Lo a Declaration of the Uſe of the Surrender; 
ſuch Will, | holder be ſeiſed only of the Trait or Equity of 
becauſe the Ret ; Id, and deviſes ſuch Fruſt or 

= ; there muſt be three Witnelſes 10 the 


= TN by nel — Truſt and Equity of Nedenijin'of 
and not to T n 
* A eee 


or Equity of Perjuries, other wiſe 
Redemption from; and it is no Prejudice to the Lord of the Manor to 
bold — compriſe the Truſt of a Copyhold within that Statute, be- — 
aſs by a Cauſe the Perſon who has the legal —— of the r 
| 9 . 


ill unleſs Tenant to ds Lord; and liable 


atteſted by * 
three 1 vioes. 


r Hom Bye. verſus Bernard 


_ Cafe 66 


PON '2 Mo ag for « Bequeſtzation sid 
; Eſtate in I. it was: alledged 
the . Pai d — 


2 that here. in England n 
may gra tration, and that it would be vain to out a 
— here, the Defendant having no Eſtate any where but in Jre- 
28 land; W cr end had been — is the like Caſe, 
dant in Ire- as in that of (4 Lord d {gf verſus Muſchomp, where the 
_ oy Court granted a Sequeſt : hin into. Ireland, nay, that ſuch 
a Sequels Proceſs had been awarded to the Governor of Nerth- 
tion taken Carolina. e 


out here and FO RE 5 , 
Nulla bona teturned. (a) 1 Vern. 135. e 


122 


4; VDUM, m Hill. 8 Oe in 4. Caaſe at 261 


great Inconvenience would ariſe there- 


TY 


> 3-Ooi-—-- 


| Governor of North-Carolina, or any other of the Plantations, 


63 


whole Family in the Lunatick's Houſe in the 


1 
f 


= Term. &,  Mchacks;: 1724. 


Bert ene nies and therefore: Writs of Ertor (9) Vol. L 
lie in B. R. in-England, to reverſe Judgments _ & in Ireland. 8 
Sed quære to whom the — ans ſt the Defendant's 5 li ver- 
E and if it ſhould not be by ſus Dowgerr, 
an Order from Lad Chancellor reciting the Proceedings here, : 
and directing the Chancellor of Ireland Tp 

tion there for the Benet of the Fang: and towards Satiafadti- 


on of his Demands. ! 
But as to the eilten Wat n 60 dint wake Application 


the Court doubted much whether ſuch Sequeſtration ſhould not 
be directed by the King in Council, where alone an Appeal li 

from the Decrees in the Plantations, for which Reaſon it 25cqueſtrs- 
ſeemed that in ſuch Caſe the Plaintiff ought uo make his Ap- Poe 
e ere e — 


- Mr. juſtice Dorner s Caſe. d 66. 


" Lond Maes: | 


IR Fillion Dormer, Bart. Nephew of Mr. Juſtice Dor. ©<ficld. 
mer was found a Lunatick in March 1693. whereupon Not u rea- 
their late Majeſties King M illiam and Queen Mary granted the — ths 
Cuſtody of his Eſtate to his Uncle the now Mr. Juſtice Dormer, the next of 
who is the next Remainder-man in Tail of the principal Part of Kin to 
the Family * be the Fern of the Lan bs ga 7 whom the 
to another. * 


: Uo 


Afterwards theſe Grants were upon the 
Crown frequently renewed, the Cuſtody of the Eſtate being 
always granted to Mr, Juſtice Dormer, and that of the Perſon 
of the Lunatick to the other. 

But in Truth it 


had the Lunatick in 1 


County of Buch: 
and it was in Proof that Sir Robert Fenkinſon- who was the 
„—ͤ;ͤ rages —w declared he 
of the Matter, or how the Lunatick was managed, 
whe unatick was under the Conduct and in the Cuſtody 
of Mr, Juſtice Dormer. 
Mr. Sheldon who was the Lunatick's deceaſed 
Siſter's Son petitioned, that the Cuſtody 84 ng 
be taken from Mr. Juſtice Dormer, and that likewiſe the 
Cuſtody of the Perſon t be removed, the ſame being now = 
in Effect in Mr, Juſtice „tho in the Name of Sir Ro- 


bert Ten bin ſon. 
i U u And 


* 


De Term. F. "Michaelis, 1724 


And it having been ordered that 200/. per mum Part of the 
Income of the — 2. 2 which — 
ſubject to a Mortgage of 8 501. apart to 
Mes: and that the Reſidue of the Profs th 14 ap- 
plied n of „ nn and the Ma- 
nagement of his Eſtate; the Lunatick's ſai phew complain. 
ed in his Petition, n 
Prejudice of the next of Kin, to whom would belong what the 
Lunatick ſhould leave at his Death. | | 

Lord Chancellor : I found this Order made for the Commit- 
ment of the Cuſtody of the Eſtate to Mr. Juſtice Dormer, 
and of the Perſon to Sir Nobert Fenkinſon whom I take to be a 
nominal Perſon for Mr, Juſtice Dormer, and that the Perſon of 
the Lunatick has in Fact been all along with Mr. Juſtice Dur- 
mer; and that ſuch Allowance has been made to the Judge for 
the Maintenance of the Lunatick and Management of his Eſtate, 


is beyond Diſpute. : p 
Surely the — that the next of Kin to whom the Land 
cannot deſcend is to be Guardian in Socage, is not grounded 
upon Reaſon, but prevailed in barbarous Times before the Na- 
tion was civilized; for what can be more uſual now, than 
where one has Infant Children to make one's Brother theit 
Guardian? and it ſeems no leſs reaſonable that where a Man 
dies Inteſtate, the Law ſhould diſpoſe of the Guardianſhip of 
his Children in the ſame Manner, as the Inteſtate be 
ſuppoſed to do, had he lived to make a Will. | 
It is very ſhocking to think that any Brother or Uncle would 
commit Murder upon his own Brother or Nephew to get his 
Eſtate ; but in the preſent Caſe here has been the ſtrongeſt Proof 
that there is not any Ground for that cruel and barbarous Pre- 
ſumption in Mr, Juſtice Dormer, who for theſe thirty-two 
Years laſt paſt has maintained his Nephew in the moſt tender 
and careful Manner, and who, if he could have been ſuppoſed 
to have any ill Deſigns upon his Nephew the Lunatick, might 
have executed them long ſince ; this Experience of the Judge's 
Tenderneſs towards his Nephew is the ſtrongeſt ment of 
his being the proper G for him ; as to the Petiti- 
| | oner's Complaint that the Maintenance is too much, he ſeems 6 
to be takingmoes Cars ͤ than of'the Lynatick in this © 


264 


| * 1 think the Improvements made of the Lunatick's real 
— Eſtate are very commendable; the Lunatick recover, 
be looked and then to ſee his Eſtate in good Condition and Plight may de 
upon as ir- 
recov 


a greatly to his Comfort ; and tho” he has been ſo long in this 
The Luna- 
tick's Comfort to be regarded, and not his Adminiſtrators, or next of Kin. 


De Term. F. Michaelis, 1724. 
unhappy Condition, yet a Lunatick in the > Law 
is never looked upon to be deſperate, but always at aft in a 
Poflibility of recovering: It is his Benefit and Com am ; 


to take Care of where no Creditor 
heap up Wealth for the Benefit of his | 
of Kin. 4.4 fl 1 

Therefore I will not lefſen the Allowance Hör Aer the 


1 


Committee of the Perſon ; beſides, No- body _ 


be the Lunatick's next of Kin at his Death, for he ttiay live to 
bury all the next of Kin that are ſo now. * 
ng 00 fi 0 
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Caſe ey. Dr. Martin and Lady Ara N i ..c 
Lace bella Howard his Wife. @ Plainif . 


ns Nut kin & al Defendants. 

The Plain. HE Bill was brought againſt the Defendants the 

ak Houſe Church-wardens, and againſt the Parſon and Overſeers 
ng ſo near 


OT Oe and ſeveral of the Inhabitants of the Town of Ham- 
3 mer/mith, to ſtay the Ringing of the five o Clock Bell 
o'Clock Bell of the Town of Hammer ſinitbh, which uſually had been rung 
rung in the at Five of the Clock in the Morning from Mzchaelmas to 


— c Candlemas, except upon Holy-Days, and the twelve Days of 
ber Chriſtmas. | | 


came to an Agreement in Wricing with the Church-wardens and Inhabitants at a Veſtry, that 
the Plaintiff would ere& a Cupolo and Clock at the Church, and in Conſideration thereof 


the five o'Clock Bell ſhould not be rung in the Morning; this a good Agreement, and 
decreed to be binding in Equity. a 5 AY Eg 


The Caſe was, the Plaintiffs Doctor Martin and Dame Ara 
bella Howard his Wife had a Houſe at Hammer /mith very near 
the Church, and Lady Howard being of a ſickly and weak 6 
Conſtitution, was much diſturbed and diſquieted by the Ring- 207 
ing of this Bell at five of the Clock in the Morning, and was 
about parting with her Houſe and removing to ano 
when it was intimated to her on Behalf of the Pariſh, that ſhe 


might purchaſe her Quiet at a reaſonable Sum to be laid out for 
the Betefit — 


Upon . 


* Mt — 


„Term. J Hl 1924. 


—_— 


Upon which it was ſed on Behalf of the Plaintiffs, that 
they ſhould build a Cupolo to the Church, and ere& a Clock 
and new Bell, provided that during the Lives of the Plaintiffs 
and of the Survivor of them, the five o Clock Bell ſhould not be 
rung; and accordingly, on a Sunday after Morning Service, 
Notice was given at the Church that the Veſtry would meet 
upon the Occaſions of the Pariſh, In Conſequence of which 
did meet; when this Propoſal was made and agreed to, 
and an Entry being made of it in the Pariſh Veſtry-Book, the 
fame was ſigned by the Parſon, Church-wardens, Overſeers, and 
ſeveral of the Inhabitants ; after which the Plaintiffs and the 
Defendants the Parſon, Church-wardens, Overſeers and ſome 
other of the Inhabitants executed Articles reciting the Propoſal 
and Agreement at theVeſtry, and the Plaintiffs thereby covenanted 
to erect a new Cupolo, Clock and Bell, and the Defendants on 
| their Parts covenanted, that the five o Clock Bell ſhould not 
be rung during the Lives of the Plaintiffs, or the Survivor of 
them ; her this the Plzintifls canfed the Timber to be thaw t 
into the Church-yard for the 4 Cupolo, which 
was publickly ſeen, and the Plaintiffs were at the Charge of 
erecting the Cupolo, Clock and Bell, and the five o' Clock Bell 
was filenced for about two Years. þ 
But the Defendant Nutkin an Ale-houſe Keeper being fince 
_ choſen Church-warden, a new Order of Veſtry was obtained 
for the Ringing again of the five o Clock Bell, which occaſioned 
the Plaintiffs to bring their Bill to enjoin the Ringing of this 
Bell; and on Motion Lord Chancellor ' Macclesfield granted an 
Injunction to ſtay the Ringing until the Hearing. . 
And now the Cauſe came on before the Commiſſioners 
Gilbert and Raymond, who decreed that the Injunction ſhould 
continue during the Lives of the Plaintiffs and the Survivor of 
them; for that here was a meritorious Conſideration executed 
on the Plaintiffs Side; that the Church-wardens were a Corpo- 
ration, and might ſell the Bells or filence them, and make 
a reaſonable Agreement beneficial for the Pariſh, and 
bind the Pariſhioners and their Succeſſors, as alſo the fi - 
ns Church-wardens ; that the Ringing the five o Clock Bell 
did not ſeem to be of any Uſe to the Pariſh, tho' of very ill 
Conſequence to the e Howard, and ample Re- 
com had been made to the Pariſh by the Plaintiffs both in 
the of the Cupolo, Clock and Bell, and alſo of 1500/. 
laid out in improving the Plaintiffs own Houſe, which other- 
wiſe they would have left; and it moreover appearing that the 
Majority and better Part of the Pariſh contin 
by this Agreement and proteſted againſt the new Order, 


* ſt the 4 "X 
ing of this five o Clock Bell accordin y. . 
Vol. II. | Wn DE 


of * s in his 
Hands, B. 
brings a Bill 
againſt C. 
to diſcover 
what Goods 
of A. C. has 


in his Hands, C. may demur, for that B. makes no Title to the Goods, as ane 
from the Crown; alſo for that the Attorney General ought to be a Party. 


(a) Vide 
Vol. I. 
Balch verſus 


Woſital. 


DE 


Term. Paſchæ, 


tiff who was at the Expence of the Outlawry. 


until the Grant obtained from the Crown, fo that the Plaintif 


2 


Was indebted to B. who outlaw'd 4 . havi 
Goods of & in his Hands, B. brings a Bill | 
© C. to. diſcover what Goods of A. C. had in his 

Hands; C. demurs in regard B. does not ſhew any 

Title to theſe Goods; and in Support of the Demurrer it was 

os Rn IR: Reine agar the Plaintiff 

had any Grant of theſe Goods, or of the Debt from the Crown, 
until which Grant the Property remained in the Crown in Con- 
ſequence of the Outlawry. 


On the contrary I infiſted that it was to know what 
theſe Goods were and the Value of them, be re the Party took 
out ſuch Grant, the Expence of it being conſiderable ; and that 
in the mean time the Crown was but as a Truſtee for the Plin- 


_— 2 Lord Commiſſioner Gilbert, the Crown is not a 27 

r the Plaintiff, but it is merely out of Grace that 

5. King makes ſuch Grant of the Goods of Perſons outlawed 
to the Plaintiffs who have no manner of Right in theſe Goods, 


comes too ſoon, it being before he has any Title. 
Wherefore allow the Demurrer; alſo * ( a) Arty Ge- 
neral ought to be fury ſuch Bill. 


Jane 


De Term.. Paſchæ, 1725. 


5 


James verſus Greaves. Qt 65. 
| ; | i ng 
* 5 ; ; mi e- 
IN this Cauſe it was faid by Lord Commiſſioner Fekyll that Il. 
I Deed and a Will gained Diverſity be- 
from a weak Man and upon Miſrepreſentation or Fraud; for if and a Wi 
a Vill be gained from a weak Man, and by falſe Repreſentation, gained from 
this is (a) not ſufficient Reaſon to ſet it aſide in Equity, as was a weak Marz 
ined in the Caſe of the late Duke of Newcaftle's Will —— 
betwixt Lord Thanet and Lord Clare, and in the Caſe of Bodvil tion: E. 
and Roberts ; 1 e is not revocable * oil 
Will) is gained from a weak upon a Miſrepreſentation et 
e Conſideration, the ſame ought to be ſet ry ood 
aſide in Equity, | $ 4) Vide 
| | 1 F 
quity Abr. 496. Sed 2 Vern. 700. Geſſe verſus Tracey, contra. 


Feltham verſus Feltham. oa * 


NE having ſeveral Daughters and being ſeiſed in Fee of 7797 
Lands, by Will charges the Premiſſes with the Payment Gilgen“ 


Daugh 
her Age of twenty-two Years or Marriage which ſhould firſt veral Daugh- 
happen, and if any of his ſaid Daughters ſhould die before her — 
— — . payable, the Share of her ſo dying to go to the Fee charges 


with 1000 J. 
1 piece to his Daughters „eee or Marriage; and if any die, then to the Sur- 
vivors, but no Time limited when the additional Portion hould be the ſarviving Daugh- 


ters. If one dies unmarried before twenty-two, the additional Portion ſhall not be paid to 
the ſurviving Daughters until the Daughter ſhould have come to twenty-two, 


One of the Daughters dies before twenty-two or Marriage, 
and another of the Daughters attains twenty-two Years of 


Infiſted that there being no Time appointed when the Porti- 
—— 7 G1 paid, ir ought to be paid 


Lords Fekyll and Gilbert: This Portion ariſes out of Lands, 
and it would be an ip on the Heir (whom Equity favours) 
to make it payable before the Time it was inte . 

Now there can be no Reaſon to make the additional Portion 
———— n 

raiſing Portions, it may reaſonabl 
lumed in Favour of him, that the Teſtator might comput 
within what Time they might be paid, fo that this additional 


Portion 


1 


De Term. Paſche, 1725. 
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Years if ſhe had lived. > 
And (as I underſtood) the Court alſo declared that the other 


Daughters ſhould not have their Shares of the Portion ſo — 


by Survivorſhip, until they reſpectively ſhould have attai 


their Age of twenty-two or be married, it not being the Inten- 
tion of the Teſtator to truſt any of his Daughters with their Por. 


tions until twenty-two or Marriage 


? 


Cate 71. Samuel Cox and Hannah) ) 
Le Cm. bis Wife, and Elizabeth} Plaintiffs ; 
Jekyll an Belitha, 
William Belitha Executor 
of his Father Edward FD efendant. 


Tho” it may Dward Belitha who was a Freeman of London had two | 


5 . Daughters, viz. Hannah and Elizabeth, and one Son the 
the Child of Defendant William. 0 | Gy 


a Freeman Rs | | 3 
of London, upon rreving a ſuitable Portion, may releaſe to his Father his 1 P 
yet if the Child or the Husband of ſuch Child covenants to releaſe to the Executor 
the Freeman's Death, this is good, and Equity will execute the Covenant. 


The Plaintiff Cox married the eldeſt Daughter the Plaintiff 
Hannah, without the Conſent of her Father, however after the 
Marriage the Father Belitha gave a Portion to his ſaid Daughter 
of 4000 J. 1400 J. in Money, and the reſt in a Leaſehold and 
Freehold Eſtate, which was ſettled by the Conſent of the Huſ- 
band for the ſeparate Uſe of the Wife, and afterwards to her 
Children, and thereupon the Plaintiff Cox the Huſband releaſed 
to his Father-in-law Belitha, © All his Right and Intereſt 


5 which he had or might have to any Part of his perſonal E- 27 


*« ſtate by Virtue of the Cuſtom of the City of or other- 
e wiſe, except ſuch Part as his Father-in-law ſhould give to 
him or his Wife by Will or otherwiſe ;” and by the faid 
Deed of Releaſe the Plaintiff Cox covenanted at any Time after 
the _— his Father-in-law Belitha, ** To do any _ 
Act for the Releaſing of ight which he mi ve 
*© the Cuſtom of *. pe fs, — — 
of the ſaid Edward Belitha the Father. | 

Obj. The Intereſt which a Child has in the Orphanage Part 
by the Cuſtom of London, is a mere Contingency, and no preſent 
Right; conſequently it can no more be releaſe than an Heir 


Portion ſhall not be paid before ſuch Time as the Daughter to 
whom it was given ſhould have come to the Age of twenty-two 


art 
after 


272 
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may releaſe before his Father's Death his Right to his Father's 
real Eſtate, 


Nexvertheleſs the Court ſeemed inclined to think that the 


leaſe being for | a valuable Confideration, pu an Agree- 
ment to quit the Right to the Orphanage Part, and to be bind- 

ing * in Equity; but tho” this might not be fo clear, yet * See the 
where the Huſband for a valuable Conſideration had covenanted Caſeof Blur: 
thereafter to releaſe the ſaid future Right, and the Defendant , Vol. 1. 
having brought a croſs Bill tocompel the Plaintiff in the origi ; 
Cauſe to — ſuch Releaſe to him, as Executor to the Free- 

man, and it being in Proof that the Executor had before the 

bringing the ſaid Suit tendered ſuch Releaſe, and that the Son- 

in-law Fad refuſed to execute it, the Court decreed a ſpecific 
Performance of the Covenant by executing the ſaid Releaſe to 


the Executor of the Freeman. 


2dly, The Court held, that where a Daughter was advanced 
in Part, and the Freeman the Father had ſettled ſome Leaſe- 
hold Eſtate to the ſeparate Uſe of the Daughter the Feme Co- 
vert, this ought to be brought into Hotchpot, it being in the 
ſtricteſt Senſe an Advancement of the Child pro tanto. 

zaly, It was held that any Land of Inheritance ſettled by the Any Lands 
Freeman upon his Children is (a not to be called an Adyance- N 
ment either in Part or in the whole within the Cuſtom of Lan- by a Free- 
don, in regard Lands of Inheritance are not within the Cuſtom man on a 
which affen only the perſonal Eſtate (b) of the Freeman; Ohild, no 


ſecus of a Leaſe for Years ; but if Lands of Inheritance be given — 


ment; ſecas 


. Bar of the Part and of? © 
accepted as ſuch, it will be binding, or at leaſt the Child can- A 
not have both. | | but if Lands 


- tance are 


1 Advancement, and in Bar of the Cuſtom, and accepted as {uch, this will bind 
quity. HED 


4thly, In this Caſe the Freeman had left to his other Daugh- per be- 


ter Elizabeth 35001, as a by the Will, but 41 queaths to 
to the Court that the ſaid Elizabeth was but a weak Woman N younger 


and about forty Years old and not like to marry, and it was after 
politively ſworn by the Anſwer of the Defendant the Son, that den bert, 


by his An- 
ſwer that his Father on his Death-bed recommended it to him to let his Siſter have an 
Annuity for her Portion, the hter has alſo a Right to her 1 Part by the Cuſ- 
tom. The Son being the Father's Executor agrees with his Siſter orty Years old, to 
give, and does ſettle an Annuity of 2501. per Anzwm on his Siſter in Lieu of her Portion; 
the other Siſter's Husband is Witneſs to the Deed, and . made by the Con- 
ſent of the Relations. Bill brought by the other Siſter's H to ſet aſide this Agreement, 
diſmiſſed with Coſts. 
Vo l. II. * the 


(s) Note; Lands of Inheritance given by a Father to a younger Son is 
n Advancement within the Statute of Diſtributions, (5) See the Caſes 
of Babbington verſus Greenwood, and Blunden verſus Barker, Vol. I. 
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the Father after the making of the Will had defired the Defendant 
his Son to ſecure an Annuity of 2 50 J. per Annum to his Siſter 


the Plaintiff Elizabeth in Satisfaction of her y ; and accord. 


ingly Elizabeth after the Death of her Father (in a publick 
Manner with the Conſent of her Relations and Fri by a 
Deed to which the Plaintiff Cox and his Wife Hannab and the 
Truſtee in the Father's Will — e ee the ſaid 
egacy of 3 500 I and all her Right to ather's perſonal E. 
_ ry. Cuſtom of London, to the Defendant her Brother; 
and in Confideration thereof the Defendant the Brother by Mort- 
gage ſecured an Annuity of 2 50 J. per Annum payable quarterly 
to his ſaid Siſter Elizabeth free from all Taxes. - 
And it was now objected by the Plaintiffs that this Annuit 
was not of equal Value with the Legacy; that the Siſter was 
hereby diſabled from marrying, and that the fame could be no 
Conſideration for the releaſing the Orphanage Part. 
Sed per Cur': It is a very ill Thing in the Plaintiff to endea- 


. | 

poſitive Oath of the Son by the Anſwer which was read (and 
| regarded) this was done by the Son and accepted of 
by the Daughter in Piety to the Directions of the Father, and 
out of Regard to his Memory ; it was done by the Conſent and 
Privity of the whole Family and of the Truſtee in the Father's 
Will, as thought better for the Siſter being a weak Woman and 
not likely to marry, and was plainly for the Benefit of the Siſter, 
it being a certain and plentiful Proviſion to her for her Life; 
whereas the Money might be loſt, which ſeems here to be 
ſought after by Cox the Brother, who probably brought his 
Siſter-in-law into this Cauſe in Hopes of making ſome Advan- 
tage of her. And as to the Objection that the Annuity is not 
equivalent to the Legacy ; it is poſſible the Siſter might in- 


tend to be kind to her Brother, betwixt whom there was 


the Conſideration of Blood alone ſufficient to raiſe an Uſe 
even of a real Eſtate, and the Court will not be nice in weigh- 
ing the Conſideration betwixt Brother and Siſter. | 

efore let the Bill be diſmiſſed and Cox only pay the 
Coſts, and let him be decreed in the Croſs Cauſe to 1 his 
Right to the Cuſtomary Part in Purſuance of the Covenant, and 
to pay Coſts there alſo. LOT 


Fennngs 
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Jennings verſus Looks, & e con. Cie 72. 
; | | Lords Come 
NE has two Sons Richard and Thomas, and being ſei- I cad 
ſed in Fee of the din Wil rnehr de (which Manor Gilbert. 
was in Mortgage) makes hi I | eviſing ooo J. to If I fi 
his younger Son Thomas (bein then about a Year old) to a 4 
be paid to him when he ſhould have arrived at his Age of to a Child 
twenty-one, out of the Manor of Blackacre, with a Power by — pay- 


Wen- 


to the Executor by felling of Timber growing on the Eſtate ty-one out 
to raiſe ſuch Monies as his perfonal Eſtate d fall ſhort of, 23288 
. . a 1 

for the Payment of his Debts and Legacies. * 

i 1 | | ' — twenty-one, 
the Portion ſhall fink into the Land and not go to the Executor. So if I deviſe a Por- 
tion ro a Child out of Land payable at twenty-one, and the Child dies before twenty-one, 
the Portion ſhall fink. Alſo che Portion ſhall fiak as well for the Benefit of the Heres 
faftus as of the Heres natut. So tho“ the Money a to the Child be not ſaid to be for 
a Portion, if it appears to be fo in Fact. If by the Will the Portion be given out of a real 
and perſonal Eſtate payable to the Child at twenty-one, and the Child before twenty- 
one, then ſo much as will ariſe Fer ſhall go to the Executor or Ad- 
miniſtrator, but what would atiſe out of the Land muſt fink, 


The younger Son Thomas Gn oy HO 
Years, and the eldeſt Son dies about the Age of fax, u 

which the Eſtate comes to the Uncle, and 2 
having adminiſtred to the younger Son claims the 1000 /, 


which it was obj , that this 1000 J. 
charged upon Lands, and being alſo for a Child's Portion, - 
tho' not by expreſs Words mentioned to be for a Portion, 
yet the Fact appearing to be ſo, and the Child dying before 
ſuch Portion became payable, it ought to fink in the Land, 
ad nat to gp e the Adiminiftrarx of the Chil, for 
which Purpoſe the Caſe of (a Paula verſus Poulet was () J Vent. 


cited 


, 


On the cher" idol: wats ae hanate 


a true Rule that where a Portion is 


nefit of the Heir ; yet i otherwiſe in 
and that in the principal Caſe by the Wording of the Will, 
this 1000 J. was debitum in præſenti tho' ſolvendum in futuro 
for the Bequeſt is immediate, viz. I do give my ſecond Son 

ooo J. and the future Time is (5) annexed only to (4) VideSalk 
the Payment and not to the Legacy. (Otherwiſe where 1 
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ive a to J. S. at twenty-one, for here the Time be- 
b * of Legacy itſelf, if F. S. dies before twenty. 
one, it cannot go to his Executors, - 12 
| Lord Commiſſioner Fetyll: It was determined about the 
(«) 2 Vern. latter End of Lord Sommers's Time in the Caſe of (a) Yates 
and Frttiplace, that where one by Will gave a Portion to a 
Chan. 140. Child out of a real Eſtate, payable at a future Time, and the 
Child died before that Time, the Portion ſhould fink ; nay 
that it ſhould fink as well for the Benefit of * an Hæres fac- 
tus as of an Heres natus, for the former is ſubſtituted by the 
Teſtator in the Place of the latter; and the true Reaſon is, 
that the Legacy being given as a Portion, when the Child dies 
before the Portion is payable, there is no Occaſion for it, and 
Equity will not countenance the Loading of an Heir for the 
Benefit of an Adminiſtrator, 
Then it was objected, that tho'-this might be true as to 
a Portion given out of a real Eſtate, yet here the 
was a Charge alſo upon the perſonal Eſtate, and therefore (it 
was ſaid): that if the real Eſtate was not ſufficient for the Pay- 
ment of the ſaid Legacy, yet the perſonal Eſtate ſhould 
liable ; and that this was the plainer from the Executor's 
being impowered to fell Timber for the Payment of ſuch 
of he Legacies as the perſonal Eſtate was not ſufficient to 
pay. : | | 


Cur' : This muſt be intended ſuch of the Legacies as the 
perſonal Eſtate was liable to pay, it is true were the Legacy 
chargeable on the perſonal as well as real Eſtate, then ſo m 
thereof as the perſonal Eſtate would extend to pay, ſhould go 
to the Executors or Adminiſtrators of the Child, but this is a 

Charge only upon the Land, _ . 

3dly, It was contended, that the Guardian of the Son who 

was in Poſſeſſion ought out of the Profits to have kept down 
the Intereſt of the Mortgage, like the Caſe where a Man mort- 
ges Land and deviſes to A. for Life, Remainder to B. in 

ee, A. muſt keep down the Intereſt. 

Cur' : That is not like the preſent Caſe ; for in the Caſe 
cited, a third Perſon the Remainder-man and one not claiming 
under the Tenant for Life, would ſuffer by Non-payment of 
Intereſt ;' otherwiſe here, where the Son was intitled to the 
whole Fee-ſimple, and might when of Age charge or alien the 
the Whole ; and if a Deviſee in Fee of a mo Eſtate 
be of Age, and ſuffers the Intereſt to grow greatly in Arrear, 
his Executor ſhall not be bound out of the Rents to keep down 2] 
the ſame; but this being in the Caſe of an * 


* So an Heres fafus is inütled to have the perſonal Eſtafe applied i 
2 of the real Eſtate as well as the Heres nates. in 
0 2. 
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Gn it would be a great Inconvenience, if the Guar- 
dan might ruin the Inheritance (which it t is. his 
oy by letting the Intereſt run _ and 

the perſonal Eſtate, which - ( poſlibly) he may 
tation of; wherefore let the ſaid Guardian or 
= OOTY rn OR 


a new Cul, and wondered 3 had not bern before km. 


2 2 3 


DE 


Caſe 73. 
"or 122 Barter verſus Giles. 
ellor ng. 
A Deviſe of NE deviſes his Lands to be fold for Payment of Debts 
2 7 and Legacies, and the Surplus of the Money ariſing 
3 from the Sale to be laid out in Lands, and to be to 
n the Uſe of the Teſtator's two Nephews Jerome and No- 


their Heirs, bert Barker, and the Survivor of them and their Heirs, equally 
pig to be divided between them Share and Share alike, - 
betwixt them 


5 ws and Share alike; 4. and B. are Jointenants for their Lives, and have ſeveral Inhe- 
Ces. 


Jerome Barker one of the Deviſees and Nephews of the 
Teſtator dies in the Teſtator's Life-time, and then the Teſ- 
my dies leaving Penelope Wife of Fohn Blake his Heir at 
W. | 
The Queſtion was, what ſhould become of the Deviſce 
Jerome Barker the Nephew's Moiety, whether it ſhould de- 
ſcend as a lapſed Deviſe and undiſpoſed of to the Teſtator's 
Heir at Law, or go to the ſurviving Nephew and Deviſce the 
Plaintiff Robert Barker ? * | 
This Cauſe was argued before the Lords Commiſſioners Gil- 
bert and » Who not agreeing, adjourned it over as a 
Caſe of Difficulty, and ſo it was the firſt Cauſe that came on 
before Lord Chancellor King. 
And it was agreed that Money directed by Will or Articles 
to be laid out in Land ſhould be taken as Land, wherefore it 
was the ſame Thing in this Caſe as if the Deviſe had been of 
(a) See the Land itſelf (a). 
Caſe of Le- 
gate verſus Sewell, Vol. I. 


But 
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4 Moiety to one and the other 


2 — 


ü- A Banderas Io 


and Deviſee had ſurvived the Teſtator, he would have been 


enant in common in Fee and not Jointenant with the other 
= 8 odious Title in Eg thers being 
That Jointenancy was an itle uity, 
—— that becauſe a Man lived longeſt, and had the bet- 
ter Conſtitution, therefore he ſhould be intitled to the whole 
Eſtate. 
That the Intention of this Win was to provide not only for 
the Teſtator's two aint] agar, but alſo for their Poſte- 
rity ; that the Words [eq to be divided] were tantamount 
with laying, ] deviſe my e 11 
« equal Parts; or the — Thing as to fay in Moteties, vis, 


reſs Tenancy in common created by the moſt 
W for that Purpoſe; es Le 1 
had agreed. See alſo Lit. Tenures, ſe. 298, and the Caſe 
of Bice and Guei; 1 Salk. 226, and 3 Lev, 373. in 
Point. 


Then taking it that the Nephews of the ſaid Teſtator would 


52 have been Tenants in common, it was plain that upon one of 


theſe two Deviſees dying in the Teſtator's Life-time, his Share 
became as a void Deviſe, and lapſed to the Teſtator's Heir at 
Law as an Eſtate undiſpoſed of by the Will. 

On the other Side it was „that the Words [equally to 
be divided] and [Share and 8 © alike] were but an implied 
Tenancy in common in a Will, and would not make a T 
in common in a Deed; and that it was for ſome Time a (a) 
Qeſtion whether they would make a Tenancy in common 
even in a Will; but ſtill as it was but an implied Tenancy in 
common, the Word [Survivor] creating an expreſs Jointenancy 
muſt prevail and take place, hich were che 2 Ro. Abr. 
90. pl. 5 and Styles 5 in Point; and that it would be 
the Rules of Expoſition to reject Words in a Will, eſpecially 
ſo ſignificant a Word as Survivor was. 

But to this it was replied, that ſome Words muſt be rejected 
either Way, and there would be a Neceſſity to reject more upon 
the other Conſtruction del] and (ore z for then the 
Words [equally to be divided] and [Share and Share alike] muſt 


all go for nothing; and Bl; "Janes errno Feng 
wy, pos 6 bal the laſt Reſolution in which the former Caſes 
n dfyles 


and Rolle were cited and confidered. 


Erne which is 


8 


— oÞ—____ 


Lid Chancellor : It is a certain Rule in the tion ot 


oh eſpecially, that every Word ſhall have its Effect, and not 


be reje&ted if any Conſtruction can poſſibly be put upon it; and 


them 


here I think there ma ene firſt Part 1 — two 
and the Survivor of OD for 
Life, and therefore they * be ſo 2 ; my as to the 
next Words [and to their Heirs equally to be divided between 


| 
| 
| 
| 
| 


— — ES. II: > ͤ———— 
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them Share and Share alike] theſe are plainly Words i * 
a Tenancy in common, and ſhall os accordingly, 1 
make them Tenants in common of the Inheritance, ; 


Conſtruction of the Will every Word takes Effe& ; wherefore 


the two Nephews would have been Jointenants for Life, with 


ſeveral Inheritances to them in common: But one of them 
dying in the Life ot the Teſtator, by that Means the ſurvivi 

Nephew becomes intitled to the whole for Life ; and the Inhe- 
ritance being deviſed in common, the one Moiety whereof 
having lapſed by the Death of one of the Deviſees in the Life 
of the Teſtator, for this Reaſon tho the ſurviving Nephew ſhall 
have the whole for his Life, a Moiety of the | Foc ard EX= 
pectant upon the ſurviving Nephew's Death ſhall deſcend to the 
Teſtator's Heir at Law, and 
go to the ſurviving Nephew's Heir; and his Lordſhip ſaid that 
if the Bar were not ſatisfied with this Opinion, he would take 


Time to conſider of it until the next Morning; but it ſeems his 


Caſe 74 


Lord Chan- 
cellor King. 


On ever 
Bill of Re- 
view the 
Plaintiff muſt 
depoſit 500. 
in order to 
anſwer 
Coſts, but 
no Need of 


Lordſhip delivered his Thoughts with ſo much Clearneſs that 


both Sides acquieſced, and thereupon the Cauſe was decreed as 
above. . : 


This Decree upon an Appeal to the Houſe of Lords was af- 


4 


Anonymus. 


PON every Bull of Review to reverſe a Decree the Plain- 
tiff muſt * depoſit 50 J. with the Regiſter, in order to 


anſwer the Coſts of the Suit to the Defendant ; likewiſe if the 2 


Bill of Review be brought to reverſe a Decree upon new Mat- 
ter, as upon a Deed diſcovered by the Plaintiff ſince the former 
Decree, in ſuch Caſe the Plaintiff in the Bill of Review muſt 
have the Leave of the Court for filing ſuch Bill, though there 


Leave of the is no Need of Leave if the Bill of Review be brought 


Court for 


ſuch Bill of 


Review, 
unleſs it be 
founded up- 
on new - 
Matter, and 


Leave of the 
Court is ne- 
as 


well as the 


Depoſiting 


of gol. 


" 
* 
+ _ 4 


to 
verſe a Decree upon Error appearing on the Face thereof; 
in the preſent Caſe the Plaintiff having depoſited the 


re- 

but 

J. and 

annexed an Affidavit to the Bill, that the Deed on which the 

Bill of Review was founded did firſt come to the Plaintiff's 

Knowledge after the pronouncing the Decree, the Court allowed 

the Bill of Review upon the Plaintiff's paying the Coſts of the 

Defendant's Motion which was to diſmiſs the Bill, for that it 
was filed without the Leave of the Court, 


Eg 


* Vide Lord Bacon Ordinances, 0rd. t. 


other Moiety of the Fee ſhall | 


28 


2 
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Eaſt verſus Ryal.. 


HIS came upon Exceptions to a Decree made by Com- Governors 
miſſioners of charitable Uſes, where the Governors of of a Charity 
the Free-School of St. Olaves in Southwark joined in making a f Cg. 
long Leaſe for Years of ſix Houſes belongi to the School at 5 J. ruption, yet 
fer Annum Rent, whereas the Houſes were worth 50 J. per if extremely 
Annum. f 3 ; I 
The Lords Commiſſioners decreed the Aſſignee of this Leaſe 7 Colts. 
to ſurrender it back, and ordered the Leſſee and the Governors 
to pay 70 J. Coſts. 
And now Lord Chancellor King affirmed the Decree as to 
the ſurrendering the Leaſe ; but mitigated the Coſts . 
them to 50 J. ſaying there was no Reaſon that Charit7 
ſhould pay the Coſts ; on the other Hand it was juſt, that the 


285 Owner o 3 5 
of Truſt, ſhould pay as to Governors, thou 
they were — y this and were not guilty of any 
© b k 3 
Truſt, for which with ſome 


Bidulph verſus Bidulph. cu. 76. 
L. Bidulph as Deviſee of Lands of Inheritance under Bit by De- 


Sir —— Bidulph, brought a Bill in Equity againſt the viſce againſt 
8 to te Rey 115 28 an Heir to 
Heir 


2 


* 
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. ted. at 


ie a This is the Caſe 3 259 
and it is unreaſonable that he ſhould be at an Gr 
eſtabliſhing of that Will which is to his own 
other Hand it is for the Advantage and — "ph — 
to prove and pe te the Teſtimony of this Will; but tho 
the Heir be at Liberty to aſk Queſtions of the Plaintiffs Wit- 286 
neſſes, it may be reaſonable he ſhould not have Coſts, where be 
examines Witneſſes of his own. 
Memorandum, That in the Caſe of Angell and Brown where 
there was a Motion of the like Nature, and not long after the 
| Caſe aboye reported, it was oby that the Heir would not 
releaſe his Right to the to which it was anſwered by 
the Court that this was not material, — tv! wet wuf 
had the Fruit of his Suit and the Benefit of perpetua 
Teſtimony of his Witneſſes; and that therefore the He the Heir wy fry 


have his Coſts, notwithſtanding his having croſs-examined the 
Plaintiff's Witneſſes, and that it was reaſonable the Heir ſhould 

| have ſuch Power of croſs- examining, otherwiſe the Plaintiff 
would be at e APR what he nes 


* 15 Srepbenton verſus Gardiner & al. 
— King. 
. Defendant AT was brought to ſet aſide a Will relating to a perſonal 
5 bo Eſtate only, and to ſtay the Probate theres ſetting forth 
picac, nd de- that the Will was by Frand, by miſrepreſenting the 
mur, bur not Plaintiffs who were the Half Brothers and Siſters of the Teſta- 
dete. Ibs 1. trix, and alledging that the Will was falſly read to her, and 
23 ſetting forth dives Inſtance of Fraud on the Part of the De- 

: den and fendants in procuring this Will. 


anſw 
Cay by dmg Combination n ona ne wiing Mater Dare it 


The Defendants W 
Order to plead, anſwer and demur, but not to demur alone, 
and as to that Part of the Bill which fought to ſet aſide tho 
Will and to ſtay the Probate, they demurred to the _—_ 
on, foraſimuch as upon the Face of the Bill it 


©D + DS +> oc. 


the Plaintiffs were proper to ſue here, e de r of 
| i Qvvier Hack the gs ognizance of Wills relating to per- 
ral Cour hs the proper Cogniznce of V them: 


and for Anſwer ſaid that 3 
were the Half Brothers and Siſters of the Teſtatrix, and de- 
fied Combination. 

Aſter which, Motions were made before the Lords Commil- 
fioners and Lord Chancellor King for an Injun&tion, for tht 


ES 


2b 


- 
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the Demurrer confeſſed the Fraud, and Fraud was cognizable 
TNA 5 Fs Fre 
\ Cur contra: (4 Spiritu al 1 | TTY x 
Fraud relating to a Will of perſonal Eftate, and can- examine (9) See the 
the Parties by Way of Allegation touching this Fraud, and if Plume and 
the Will was fly read to the Teſtatrix then it is not her Th V0 


W ‚ InjunQion 
on 4 Bill brought to ſet ade a Will of a perſonal Eſtate for Fraud 


Lie et ot tr 
ied wi , to ougat not to have | 
alone, and this in Effect was demurring alone; _ for denyi 
Combination was nothing ; and ſaying that they did not know 
the Plaintiffs were Half Brother and Siſter was immaterial, and 
in Effect no Anſ wer.. 5 | 

Wherefore for this Reaſon the Demurrer on Motion was diſ- 


charged, as not complying with the Order of the Court, it bei 
ER « Demurner tals | OP 


— 


Hep b erd verſus Beecher. | Caſe 78. 
tice for © Lord Chan- 


HE Plaintif placed his Son an Appren . 
T Len with the Defendant who was a Merchant at Bri/t TO 
und was bound in a Bond of 1000/. Penalty for his Sor;'s Fi- Pager, on 


a his 
delity. : Son Appren- 
Bond for 10001, for his Son's Fidelity, the Son imbezils 2001. which the 8 


1000 J. including the firſt 200. 


The Son was bound an A rie 1715. 
imbeziled 203 /, of the Maſter's Caſh, of which the Maſter gave 
Notice to the Plaintiff the Father demanding the Money, and 
the Father paid this 20g J. to the Defendant the Maſter, but at 
the ſame Time ſent him a Letter, Nef. tat fince the Ap- 
prentice had been ſo ill a Manager of the Caſh, he (the Maſter 
would not for the future truſt the Apprentice with any Caſt 
at leaſt that he would do it very ſparingly. 5 
However, the Maſter having no other Apprentice, and ring 


a great Dealer in the receiving and returning of Maney, 

continyed to intruſt the Plaintiff's Son with the receivin of by 
Caſh , jad. boys &, Lear after cate! pen thy pan 
bis Accounts, when the 4 in ang the Account ap- 
ferred ho ye repent mpon he Ballance 3004, but faid he had 
ills ſufficient to anſwer this, tho he did not vanes te, 


will deny an 


wit 


nor did the Maſter make up the Account with the Apprentice, 
until near two Years. after the Expiration of the Apprentice- 
' ſhip, and during that Time got the Apprentice to ſign a Meme. 
randum, whereby he acknowledged he had imbeziled 27501, of 
— eipiiain EIS ©. 
The Apprenticeſhip expire 12th of February 1719, and 
| he Meera ned by the Apprentice 5 the laſt 26g 
Imbezilment was dated 24 Feb. 1719. but the Apprentice ſtill 
continued with the Maſter, and the Maſter gave no Notice of 
this Imbezilment until about the Middle of Bas 172 1. and the 
Defendant the Maſter putting this 1000 J. Bond in Suit agai 
the Father, the latter — 4 his Bill in Equity to be reli 
againſt the Bond. e 3 


Objected for the Plaintiff, Here has been an apparent and 
oſs Neglect in the Maſter, who, after he had diſcovered the 
Piſhone of the Apprentice, and after the Father had fatisfied 
him for the firſt Imbezilment, being 203 l. aiter the Father had 
ſent a Letter of Caution to the Maſter, deſiring for the future 
that he would not truſt the Apprentice with the Caſh, and when 
the Maſter had in the Year 1716. diſcovered the Apprentice to 
be indebted to the Caſh 3oo/. ſtill continued to intruſt him to re- 
ceive the Caſh, and had been ſo very remiſs, as not to make up 
his Account, until after the End of the Apprenticeſhip, or to 
make any Demand againſt the Father until near two Years after 
that; whereas had Maſter given earlier Notice, the Fathet 
might have called Home his Son and prevented any further Im- 
bezilment; wherefore the latter Imbezilment being occaſioned 
by the Maſter's Neglect, he ought to be the Sufferer thereby ; 
at leaſt, if the Father was to pay for this latter Imbezilment, 
ſtill the Bond being but in 1000 J. Penalty, and the Father 
having paid 203 /. before, he ought not to do more than make 
up the whole 1000 J. | 
Lord Chancellor : The Father having given this Bond for his 
| Son's Fidelity, tho' there was an Imbezilment, and tho' the Fa- 
ther ſent this Letter to the Maſter deſiring him not to truſt the 
Son with receiving Caſh any longer, yet the Father continued 
bound, and ought not to have ſatisfied himſelf with ſending the 
Letter and taking no further Care of the Matter, but frould 
have endeavoured to have made ſome End with the Maſter, and 
to have got up the Bond ; wherefore he muſt ——_ 
to anſwer ſome Imbezilments, unleſs there ſhould appear Fraud 
in the Maſter, ; | 
But at the ſame Time, the Father having giving his Bond of 
1000/1, Penalty, ſeems to ſhew his Intention and Agreement to 
be, that the utmoſt Extent of what he was to anſwer, was but 
1000/, and having paid 203 J. before, he ought only to pay ſo 
much more as will make up the whole 1000 J. ſo that the 
203 . ſhall be taken as Part, otherwiſe it might be hard; a5 
ſuppoſing the former Imbezilment had been goo /. and had 


been 


201 
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teen paid in the Fee = foch Orfo'the e indead of 
anſwering but 1000 J. muſt have been liable for 1900/7. 

To which it was replied, that the Bond being forfeited at 
Law, the Maſter could recover the whole 1000 l. and 
fince the fame would be recovered at Law, if the Maſter had 
really had ſo much of his Caſh imbezilled by the Son, it was 
reaſonable that the Son's Father who was-bound in this Bond 
ſhould pay the whole 1000 /. 

But "er Lord Chancelbr The Father ſeems to have in- 
tended not to make himſelf liable beyond the 1000 J. and con- 
6dering che Circumtlaaoma.f the groſh-Negle® of the Mater ip 
this Caſe, and that he thereby was partly the Occaſion of this 
Loſs, pan ns 1g) aid by the Father for the 
Son's Imbezilment ſhould be __ OR of the 1000/, Fe- 
nal 

An oe Me let the Father 
to the Maſter what he proves to have been imbezilled by the Son, 
during the Apprenti not exceeding the 1000 J. Penalty of 
the Bond, but OY already paid is to be taken as Part of 
that 1000 J. ſo that now the Father at moſt is to pay 797 and 
this being on a from a Decree by his (a Honour 3 — 
the Maſter of the Rolls, 1 Chancellor 
Macclesfield, who ordered that the Father ſhould pay the whole 
10001, if ſo much ſhould prove to be ibid widows coy 
Abatement for the 203 J. before paid on Account of the former 
Imbezilment, let the 10 J. Depoſit be divided, the Plaintiff 
having prevailed but in Part upon this Rehearing, 


Coppin verſus | Coppin. 


Rancis Coppin the younger Brother of the Defendant Fobn A younger 
Coppin, . . 
his Life and contracted ſeveral Debts, and failed in the World, 
and com his Debts at 105, in the Pound, by the Ait. i 
ance of his elder Brother the Defendant Joln Coppin, at length . 


got an Intereſt in the Eaſt India Company, who imployed him cider == 
00s 07 FT OE popes to Perjia, where havin ed a ther + 
able dle perforal Ed Eſtate, he wrote to his — . 

out a P Eſtate wich 


cies, but the Will is arteſted only by two Witneſſes ; ge 
Iſſve, leaving his elder rn The Heir may retain out of the Aſſets 
the whole Purchaſe-Money, H . 


Upon which the Defendant his elder Brother to ſell 
him an Eſtate of his own at Emberton in Bucks 40001. and 
r „ 

Vor. II. 1 chaelmas 


r Py „** 8 * 
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chaelmas 1718, which Propoſal by ſeveral ſubſequent Letters 
was accepted by Francis Coppin. 1 
' Afterwards Francis Coppin made his Will, whereby he gave 
ſeveral conſiderable Legacies, and then came the followi 
Words, viz. * Whatſoever ſhall remain in Money, Lands 
« Goods, I give the ſame to my Brother John Coppin, who 
* thereout is to pay what I owe to my Creditors at 
«© who have been ſo kind as to compound my Debts with me 
t at 105. in the Pound, and they to be paid without Intereſt,” 
After which he made the ſaid Defendant Fohbn Coppin his Ex- 
ecutor and reſiduary Legatee, but the Will had but two Wit- 
neſſes, and was made beyond Sea in the ſaid Francis Copyin's 
Return from Peyſia. P 
The Purchaſe before agreed upon was in the Life-time of the 
Teſtator Francis executed, and the Defendant Fohbn Coppin 
the Vendor gave a Receipt for the 4000 J. Purchaſe-Money upon 
the Back of the Purchaſe-Deed ; but he ſwore that at that 
Time nor any Time afterwards he received no Part of the 
Purchaſe-Money, other than ſuch Sum as appeared on the Ac- 
count ſet forth by him ; and this ſeemed admitted by the Letter 
of the Teſtator Francis Coppin, who died beyond Sea in his Re- 
turn from Perfia without Wife or Iſſue, and leaving the De- 
fendant Fohn Coppin his elder Brother and Heir, | 
And now three Bills were brought; one by the Legatees 
for the Recovery of their Legacies, (of which the Executor the 
Defendant Jahn had paid about a Moiety) the ſaid Legatees 
ſuggeſting, that this Purchaſe was made by the Defendant 
ohn in for his Brother, in which the Defendant (as was 
objected) acted both as Vendor and Vendee, and the Deeds of 
Purchaſe having continued in his Hands to the Time of the 20} 
ſaid Teſtator's Death, was a fraudulent Purchaſe as againſt the 
tees. 
Te ſecond Bill was brought by the compounding Creditors, 
upon a Suggeſtion that their 8 being originally Debts, 
and what the Teſtator thought in his Conſcience he was ſtill 
obliged to pay, they continued to he Debts' in a conſciencious 
View, tho in Law releaſed, and therefore were ſuperior in 
their Nature to Legacies, for which Reaſon they prayed that 
theſe might have the Preference in Payment, inſiſting further 
it was not material that theſe Debts were in Law releaſed, if the 
Teſtator thought them Debts in Conſcience, and would not 
take the Advantage of the Releaſe made to him by his ſaid Cre- 
ditors, which he was not bound to do. | 
The third Bill was preferred by Fobn Coppin the Heir and 
Executor, alledging that he had paid the Legatees more than 
the Aſſets would extend to pay, merely upon a * 
tion of the Value of the Teſtator's perſonal Eſtate, whi had 
ſuffered unexpected Loſſes, and therefore inſiſted, that if he, 
through Importunity and Kindneſs to ſeveral of the Legazecs that 
| w 
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were his Relations, had made Payment of Legacies beyond the 


Aſſets, ſuch Over-payments ſhould be refunded. | 
E and of the greateſt 
Value) it was urged, 


the Legacies, yet there being but two Witneſſes thereto, the 
Will as to the Land muſt be void, and it made no Difference 
that the Will was made beyond Sea, the ſame being of Lands in 

land, which if they paſs by Will, muſt paſs by ſuch a Will, 

ſo circumſtanced and atteſted, a the wor ins ES 

uire, eſpecially it being by an Eng/i/bman in Eng 

— muſt be — — the Laws of his own Country, 
or if he did not, Inorantia juris non excuſat ; that as to the 
Purchaſe, it appeared by mutual Letters betwixt the Teſtator 
Francis Coppin and the Defendant Fobn Coppin, that it was a 
compleat one; that the firſt Propoſal came from the Teſtator 
Francis in; that the Time from which the Purchaſer was 
to receive the Rents, and the Sum to be paid were both ſettled, 
and the Purchaſe fully agreed to and accepted by the Teſtator 
Francis ; that the Tenants had Notice of their having a new 
Landlord, that the Defendant Jabn Coppin being applied to by 
others to ſell the Eſtate to them, had refuſed, declaring he had 
ſold it to another, and tho' the Defendant Fobn Coppin did con- 
tinue after this Sale to receive the Rents as formerly, yet that 
appeared by one of Francis Coppin the Teſtator's Letters to have 
been done at the Requeſt of the ſaid Francis the Teſtator, who 
defired the Defendant' to continue the Management of this Eſtate 
as before, until his Return from beyond Sea. 

On the other Hand, as to the Receipt indorſed for the Pur- 
chaſe-Money (and upon which Lord Chancellor laid ſome 
Streſs) this was repreſented to be a hard Caſe, where the De- 
fendant was taking Advantage of the Will not being executed 
according to the Statute by three Witneſſes, that as the Deeds 
of Purchaſe were all along in his Power and Cuſtody, and pro- 
duced by the Defendant himſelf, it was hoped the Court would 
preſume that all the Purchaſe-Money had been paid purſuant to 
the ſaid Defendant's own Receipt, and the rather for that the 
Defendant had examined no Witneſſes to prove that at the 


205 Time of giving the Receipt no Money was paid; and what 


made this ſtill the harder was, that the t the elder 
Brother claimed the Land diſcharged of the Legacies as Heir to 
his Brother, and tho' he had the Land, yet he alſo claimed to 
be paid for it by the Teſtator, and conſequently demanded fo 
much of the Purchaſe-Money as was yet unpaid (which was 
pretended to be much the greater Part) as a Debt which 
would prevent there being Aſſets for the Payment of the 
Weis, and conſequently for the fulfilling of his Brother's 


But 


t admitting the Words in the Will of „ Lands in 
Francis Coppin to have been ſufficient to charge the Land with Exgland 


Wills made 
beyond Sea 


muſt be at- 
teſted 


1 


r 
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Receipt in-= But at Length it appearing by the Teſtator Francis Coppin's 
cored gn own Letters, as well as by the poſitive Oath of the Be 


not reall 


paid, is of no Over this Point, ſaying that ſince the Law gave the Defendant 


Avail. 


When ſe- 
veral Rights 
ame Heir and Executor of the Teſtator and likewiſe Vendor of the 
Perſon, to be Land; but this muſt be confidered in the ſame Light as if 
conſidered there were ſeveral Perſons, & cum duo jura in und perſond con- 
1 le curr, æguum eft ac fi eſſent in diverſis, and then taking it that 
55 had been ſeveral, one the Heir the other Executor, and 
the Defendant Ne in a third Perſon, neither Heir nor 
Executor, but Vendor, 
Rain Title to the Land purchaſed, the Perſon that was Execu- 
tor muſt out of the Teſtator's perſonal Aſſets have paid the Reſi- 
due of the Purchaſe-Money to the Defendant Fobr Coppin the 
Vendor, who would have as plain a Title to receive it ; under 
theſe Circumſtances every Thing had been ſo plain as to have 
admitted of no Diſpute, and in Juſtice and Reaſon it ought to 
make no Difference, (the Facts being clear) that the ſame Per- 
ſon happens to be the Vendor, and afterwards the Heir and Ex- 
ecutor. of the Vendee, | X 
8 As to the ſecond Point, the Court thought that the com- 
Will 3 pounding Creditors having once releaſed their Debts, which 
ſeveral Le- Were thereby become extinct, they were out of the Caſe as 
gacies, & in- Creditors, and muſt now claim as voluntary Legatees, and could 
1 have no other Title than to Legacies in ſuch Manner as given 
Creditors by the Will. R . 


with whom 


he had formerly compounded their Debts; this but a Legacy and not to be preferred to 


other Legacies. 


That the Teſtator might eafily and by expreſs Words have 
given them the Preference, if he had ſo intended; but it 
would be dangerous to make a Conſtruction beyond the Words 

G) any of the Will, that being to make a new Will for the Teſtator; 
1 if one gives a cy to (a) a Charity, it is not to be 
ſas Robins, — 2 to other Legacies, unleſs expreſly ſo directed by the 
& Vol. I. ill. f 
Maſters ver- | 
ſus Maſters. | | As 


Perſon who was Heir would have a 296 


finnt came n proceeded one 8 


Payments had been made, and there bei much more Reaſon 
297 


think, that the Defendant Jobn Coppin the Executor was cog- 
—— of and informed concerning the Teſtator's Circumſtances, 


Turner verſus Turner. Cale zo. 


N Infant who by the Cuſtom of Gavelkind was one of cellor King. 
three Coheirs of a real Eſtate, by his Prochein Amy An lofane 
brought his Bill to eſtabliſh a Will whereby that Eſtate was ll 


pretended to be deviſed to him only. e. 
never 
he comes e, and the Bill is diſiniſed. The Infant is liable 
14 a ale ti Remy U 9 8 


The Court directed an Iflue, which was found afterwards 
againſt the Plaintiff, 
The Prochein Amy died before the Coſts taxed, and the In- 


3 
g now ſet down purel apt the Onfir in. 
ſerved, it was objected by Mr. Talbot, that where an Infant 
be Cſs, fr any cn it is the Prochein Amy 1 


's Name, 


„ Which 

{DE i is On Talk, and it would 

be an Hardſhip upon the Infant who is not ſu ſed to be ca- 

pable of judging of the Right, , or Juſtice of a Suit, 

to be ſu ſubject to the Colts of it, or to be pur to his 

over againſt his Prochein Amy ; that it was plain in the preſent 

Ge, the Infant had no Remedy over aginſt his Prochein Any, 
1 el 5 ores if an in ting 

u t 3 as an 

Battery and has a Verdict him, he muſt 

* and if the common Law be fo, why ſhould it 

not be ſo in Equity? otherwiſe an Infant would be left at 

berty to plague as he thinks fit, 


Li- 
Vol. II c ce And 
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Caſe 81. 
Lord Chan- 
cellor King. 


An Execu- 
tor or Ad- 
miniſtrator 
may retain 


elf. 


Court, that the Courſe was to diſmiſs the Infant's Bill gene- 
rally with Coſts, without mentioning who ſhould * — them 


| — he 3 upon a general Diſmiſſion the Defendant 


out of the Aſſets, as well for 8 Debt due in Truſt for himſelf as for a Debt due to him- 


' Maſter to ſtate any Thing ſpecially that he thought fit. 


And the Court being informed by the Regiſter and Clerk in 
gene- 
| His Lordſhip ſaid he would diſmiſs this Bill with Coſts; and 


his Election whether he would ſue the Infant or Proche- 
in Amy for ſuch Coſts, | Rl 54 


Cockroft verſ us Black. 


=" HE Plaintiff was a Bond-Creditor for 120. of the 
Defendant's Teſtator, and brought his Bill to be paid out 
of the perſonal Aſſets of the ſaid Teſtator. 


The Cauſe being heard an Account was decreed, and the 


The Maſter reported that the Teſtator before Marriage gave 
a Bond to F. S. a Truſtee for his Wife to leave her 100 L. at 
his Death if ſhe ſurvived him, and that ſhe ſurviving the Teſta- 
tor her Husband, claimed to retain this 100 J. out of the Aſets, 
which created a Deficiency to pay the Plaintiff his 1200. 

Ohj. The Defendant the Executrix cannot retain this 100/. 
the Bond being made to a Truſtee and not to the Executrix her- 
ſelf, indeed ſhe might give Judgment to her Truſtee F. 5, 
on this Borid, but the tor's Right of Retainer is where 
he cannot ſue, and therefore for Neceflity ſhall retain; fo that 
here the Debts are to be paid in Average, as has been often de- 
creed by the Maſter of the Rolls. | 

Lord Chancellor : It is true in Strictneſs of Law the Execu- 
trix in the preſent Caſe cannot retain, the Bond not being 
made to herſelf ; but ſince ſhe may pay what Bond ſhe pleaſes 
firſt, and as it would be a vain Thing for her to pay the 100/. 
to her own Truſtee with the one Hand, and take it back from 
him with the other, | 

Therefore this Bond made to her Truſtee ſhall be the fame 
in Equity as if made to herſelf. ingly it was ruled that 
the Executrix was intitled to this 1001, by which Means but 
51. remained to the Plaintiff,* | | 


* 0. For in Hill verſus Underwood, Tris, Term. 1739. Lord O 
OR Rabel e e ä 


: j 2 
— ww 


— 
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Franklin's Caſe. 


Woman was ſuppoſed to marry A. firſt, | 
A during his Life to marry B. and in a Cauſe of Jactitation of , qu. 
Marriage in the Spiritual Court in Feland, the firſt | 22 
affirmed; but on an A to the Delegates in Feland, the fame. view to re- 


the ſecond Marriage there was Iflue, but none by the firſt, "_ a 
Delegates 

of Diſcretion and of ; and if it be 
II Right a hard Caſe, the Chancellor will 


Caſe 82. 


300 


And now there was a Petition for a Commiſſion of Review 
to reverſe this laſt Sentence of the Del in Feland. wy 
Lord Chancellor : A Commiſſion of Review is not a Matter 
of 33 3 N of Og Ces, 
there bei ue Marriage, none by the 

firſt. Maria DE Cm of Be we 
and render illegitimate the innocent Iſſue by the laſt Marriage, 
which ought ä———ů ů ¾ ¾ 
)]); ans Oe In Crown ac- 
cordingly. 


Lord Coningrly verſus Ar b e o.as. 
22 of the RL? Je = = 


Chamber. 
ORD Coningsby brought a Bill in the Dutchy Chamber Ona De- 
verſus Sir Foſeph Fekyll, who demurred to the Bill, and murrer to a 
the Demurrer on Argument being allowed, afterwards on Mo- Bill, if the 
tion Lord Lechmere then or of the Dutchy gave Leave Nita 
ene RR Ho 
u to be utterly i , and that the m 
Phintif ought to be t to brin a new Bl, that by 2 
the allowing of the urrer the Cauſe was out of Court, tho 
1 the Demurrer the Plaintiff might have 


* Agreeable to what was urged by the Maſter of the Rolls, it was ſaid 

J.Lord Chancellor Toles, 9 JN N GD —_ m_—_ that 
urrer to whole ow alar! the 

Court, and no Inſtance of Leave to amend it. ö 


De Term. F. Trin. 1725. 


— 


Caſe 864. | Anonymus. 


Lord Chan- ws 
collar King. R. Owen moved for a Meſſenger u a Cepi Corpus te- 
"Where the turned, the Proceſs being in Lo hs 2 and the 

Sheriff has made by the Sheriffs of London — 4 have the (a). 


pom and therefore it being a vain Thing to amerce, the uſual Motion 


ments, as in, in ſuch Caſes is for a Meſſenger. 
London, the 3 
Court was for the Court to grant « Meſe er to bring in the Body on a Cepi Corpus te- 


turned; but now the PraQice is to 1.7 er, and order the Sheriff to 1 
Body, elſe the Sheriff to pay the Paint all the all the g ing the 


But by Lord Chancellor : The Sheriff having returned that 

he has this Body in his Cuſtody, the beſt Way is to move that 

the Sheriff may bring in the Body, which if not done forth- 

with, I will order the Sheriff to pay the Plaintiff all the Coſts ; 

and by in troducing this Practice into the Court of Common 
| Pleas, I have pre ve pron this Dilatory there; wherefore in order 
| to prevent the Dela © his. Coo, * 
the Sheri that he webe big in te Body. | 


(a) Yide autem 1 Vern. 116. ee 
Officers of the City have no Amercements, * a on th 


/ 


DE 
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Pratt verſus Fackſon. nig 


; | | Lord Chan 
fo the Marriage of Nathanael Fackſon, a Free- cellor King. 

man of London, with the Defendant his Wife, Arti- One has 3 
cles were executed by both of them before iage, Houſe in 
by which it was agreed, that in Conſideration bn 
Proviſion made for her by the intended Husband, the Defendant Hound 
the Wife would have no Claim out of his real or perſonal 


G and 
Provided this ſhould. not extend to what he the has alſo a 
« ſaid intended Husband ſhould or migh 122 
* nor to all or any of the Houſhold- Goods, 


ce enjoy. 


and Houſhold-Stuff, and by Articles it was agreed, his 
have no Claim upon his al Eſtate except his Houſhold-Goods 

Stuff; This Exception to extend only to the Goods which he had in the Houſe in which be 

| as were in the Hoſpital and made. Uſe of by the Government 


Jackſon the Husband at the ſame Time, beſides the Houſe 
at London wherein he reſided, had an Houſe at 5 near 
Portſmouth, called Fortunes Hoſpital, which was uſ 


t as an Hoſpital, ackſon provided there a 2 
Nander of Bed Bf ths wee —— 
tion for the great Number of Seamen who were Invalids, and 
who by the Direttien: of the e 
„ Ine, and his Wife claiming 

achfon * il Wife claimi | 
theſe Beds and Sheets, &c. | _ | 
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Lord Chan- 
cellor King. 


The Queſtion was, Whether the Wife was intitled to theſe 
Beds, Sheets, &c. as Houſhold-Goods or Utenſils or Houſhold- 
Stuff within the Intent of the ſaid Articles? 

Againſt this Demand it was Ohjected, that the Houſhold. - . 
Goods intended by theſe Articles muſt be only ſuch Houſhold.. 
Goods as the Teſtator himſelf nſed, and not theſe Beds and 
Sheets, which were in Natyrg of a Stock in Trade, and uſed at 
a Place where Mr. Jaclhen hiniſelf never lived, but the Futmi- 
ture was proviged and the Undertaking carried on by Agents 


and Servants only. 

That if an Upholſterer or Pewterer ſhould deviſe all his 
Houſhold-Goods, the Bedg or ay; in his Shop would not 
paſs, tho' in ſome Senſe theſe-were Houſhold-Goods ; but here 
only ſuch Goods would paſs as were generally made Uſe of as 
Houſhold-Goods in his own Houſe, and not his Stock in 
Lord Chancellor: Where the Meaning is uncertain, the ſafeſt 


"The Goody tv Quation diy Belo and Sheets ds pe 

Houſhold-Goods ; Huſband was as well Owner 

| Gaods as of the Goods in his own Houſe 3 and there being no- 

thing m the Deed which confines the Houſhold-Goods that 

were to paſs to thoſe in his own Houſe, I therefore have n0 30 

Warrant to conſtrue them in that Senſe. {AN 4d 

| Then as both the Words and the Letter extend to all Hou- 

ſhold-Goods, and the Intention not appeating to have been other- 

wiſe, and it being in Favour of ſo near a Relation as a Wife, I 

will take the Meaning to be as large as the Words; ſo let the 

yo * the Beds, Sheets and other Furniture uſed in the 

Hoſpital. WD, 

(s) Feb. But upon an A to the Houſe of Lords, this Decree 
1726. n err e rid dom Mösen 6 
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Caſe 86. 


Bill to com- 
Ja Per- 


formance of ſet forth that the Defendant Verteruill 


Buildings | | 37 | 
Stock at 91. Fo. per Cent. Defendant Demurred, but Demurrer or 
may be attended with ſuch Circumſtances as may make it juſt to decree a 

of the Parties own Agreement, or at leaſt to pay the Difference. 


eren 


— 
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W to ſell to the Plaintiff 8 

7 52 per Cent. being the reg rang var 

to transfer it to the Plaintiff an the 

beuge Merch rex 11 's pa e ap 
t the Plain N 55. per to accept 

the Transfer, and thereupon pay to the Defendant Sixpence 


Earneſt. 

Alſo that on the ſame 28th of September 1724 the Plaintiff 
did agree with the Defendant to buy another 5000/7, York-Build- 
ings Stock at 74, 105. per Cent. Premium, and to transfer it to 
the Plaintiff on the fame 2 th I on the Plaintiff's 
paying for tho ſame, that the Defendant did agree to make the 
ſaid Transfer accordingly; and the Plaintiff alſo paid Sixpence 
Earneſt in Part of this Bargain, 

That before the 2 qth of March then next this Yorks Buildings 
Stock roſe to 20}, per Cent", ſo that the Difference 
what the Plaintiff was to pay for the ſame came ta above 130ok 
' Wherefore the Bill was to the Defendant either to tranſ- 
ter the Stack to the Plaintiff, or pay the Difference. 

The Defendant as to ſuch Part of the Bill as would 
him to transfer 50001. Ti- Buildings Stock at 71. 55. per Cent. 
according to his. Agreement, demurred, in that Part of 
the Bill contained no Equity, tor that the Plaintiff mi bring 
3 and on making proper Proof x recover 

and with the thus might him 
to Market and Buy 3 that one Parcel of Nl 
aig ngs Stock was as n 
like the Caſo of Articles diy de Pundnly of Lande ue 
Parcel of Land might de more convenient, and 
more valuable 2 1 Purchaſer than another, for which 
cited the Caſe of Cud and Rutter {a); where it was fo decreed 
by Lord Macclesfield on an Appeal from a Decree 
tho Mr. Taibot ſaid this 
che Stock _— 


As to the other Part of che Bi 
— a9 1 fer Ou. the Thi Nl. 

| at 7. 10. Cent +7, We e 
of 29 Car. 2 ch. 3. . 27. againſt Frauds and 
whereby (ter ) k i ended, That no Cm 
„ Good, Wiangs ar the Value f 
wards ſhall be good, unleſs the * 
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C Goods, and actually receives the ſame, or gives ſomething in 
« Earneſt, or unleſs there be ſome Note in Writing by 
« the Party; and the Defendant averred, that he did not ac- 
or receive Sixpence or any other Money whatſoever, in 
Part or as Earneſt, and that no Part of the Stock was delivered 
or Note given. | | 
Whereupon it was argued, that the 79rk- Buildings and other 
Stocks were within the Words and Meaning of the Statute of 
Frauds, ſoas to require either Part of the Thing contracted to 
be ſold, to be delivered, or a Note in Writing, or Money to 
: be paid as Earneſt ; For | | 
That 1/}, This Clauſe of the Statute mentioned expreſly con- 
| tracts for the Sale of any Goods, or Merchandizes, and that the 
Word Goods was of a very extenſive Signification. 
' 2dly, That if one having Stock ſhould commit Felony, this 
without Queſtion would a Forfeiture of his Stock, a For- 
feiture to thoſe who ſhould have a Grant of Bona Felonum, ſo 307 
that Stock was within the Words Bona or Goods. 
3dly, At leaſt it was within the Words Merchandize, for every 
vendible Thing was Merchandize ; now Stock was a Thing 
vendible, and in the Year 1720. was the moſt uſual Merchan- 
dize which People dealt in. | 
Ah, It could be no Objeftion that at the Time of making 
the Statute of Frauds there was no ſuch Stock as 7ork-Buildings 
Stock; for ſuppoſe the ſaid Statute, inſtead of being made in — 
Charles's Time, had been enacted in the Reign of Philip 
Mary, ſince which Time Hops came in, and the Bargain had 
been made for Hops to the Amount of above 101. in Money, 
without Writing or Earneſt; ſurely ſuch Contract had been 
void; beſides this was moſt plainly within the Meaning and 
Miſchief of the Statute, which intended to prevent raſh al er 
cipitate Bargains for above the Value of 10 J. and to reſtrain ſuch 
Bargains as were of Value, to the Circumſtances either of pay- 
ing Earneſt, or reducing them to Writing. | 
5thly, It was inſiſted, that Lord Cowper had determined ſuch 
a Contract for Stock to be within the Statute of Frauds, and 
that if it exceeded 101. the fame ought to be in Writing, in 
regard Stocks are Goods and M izes within that Sta- 
On the other Side it was ſaid, that whereas the Statute e- 
nacts, that no Contract ſhall be good for the Sale of Goods, 
Wares and Merchandizes of 10/. Price, unleſs Part of the Goods 
be delivered, or Earneſt paid, or a Note in Writing, this ſhew- 
ed that ſuch Goods were intended as were capable of an afual 
Delivery, ſomething that was corporeal, and not Stock which 
was incorporeal, nor was there any ſuch Thing as York-Build- 


Lord 


909 


a 
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388 Lord Chancellor : This Queſtion was before all the Judges of The Judges 


England, who were equally divided upon it, fix againſt fix, and <qually d- 
— is a Paine too difficult for me to determine upon a ried on. 
Demurrer. | : | on, Whether 
? ; N 1 
ithin the Statute of Frauds, which mentions Goods, Wares and Mer- 
ir Hoes 5 require the Contra@ to be in Writing, or Earneſt-Money to be 
paid? 25 5 


It is conſiderable, that after one Wolftenholm was declared a 
Bankrupt as having Eaft-India Stock, this was reverſed by an 
a) Act of Parliament, declaring that neither he nor any other 9 Vide 13 
erſon ſhould be liable to Bankruptcy, in reſpe& of their 50 
having Eaft-India Stock, ſo that Stocks or the Dealing in them Buying and 
will aot make a Man liable to nay 1 A do they ſeem to 1 
be Wares, Goods or Merchandizes within the Intent of that me d 
But further, this Plea is not 2 becauſe the Bill 
ſays, that the Plaintiff did pay 6 d. as Earneſt, and the Plea only 
ſays, that the Defendant did not receive or accept it as Earneſt ; 
now it is not material how or in what Manner the Defendant 
received or accepted it, but how the other paid it, for quicquid 
ſolvitur ſolvitur ad modum ſoluentis, and ſo is PinneÞs Caſe, 5 
Rep. 117. wherefore the Plea was likewiſe over- ruled. 


Tates verſus Compton. | Cale 87, 
| Lord Chan- 
, Deviſed that his Executors ſhould fel his Land in Dale, am 


One deviſc 
and with the Money ariſing by that Sale and the Surplus that his Exe 
of his perſonal Eſtate, ſhould purchaſe an Annui 


of 100 J. <cutors 


per Aunum to Fane Styles for her Life, out of which ſhe ſhould — 
alſo maintain her Children, and gave 30 l. to each Child to be and leaves 
raiſed out of the ſaid Annuity and the perſonal Eſtate he ſhould two Execu- 
die poſſeſſed of, and the Overplus of his perſonal Eſtate he gave Where 

to Jane Styles, and made B. and C. Executors. and the other 


renounces, 
and Adminiſtration is to A, who brings a Bill againſt the Heir to compel a Sale; 
Whether the — — in whom this Power of Sale collateral to 22 
ſhip was veſted, ought not to be made a Party? 2 


=” 


The Teſtator died, and Fane Styles the intended Annuitant 
died within three Months after him; B. and C. the Executors 
renouncing, Adminiſtration with the Will annexed was granted 
to the Plaintiff who was alſo the Adminiſtrator of Fane Styles 
(the intended Annuitant) and with the Children of Jane brought 
this Bill againſt the Heir of the Teſtator, to compel him to join 
in a Sale of theſe Lands in Dale. | 
For the Defendant it was obj that there wanted Parties, 
in Regard the Executors ought to have been made Defend- 

Vol. II. E e e dants, 


— — 


14 Car. 2. 


— —_ 
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dants, for notwithſtanding they had renounced yet the Power 
of Sale continued in them, and was altogether collateral to their 
Executorſhip. | | 
But there being only a Power and no Eſtate deviſed to the 
Executors, this Objection was over-ruled, (tamen 9.) | 
5 The Plaintiff's Counſel then proceeding upon the Merits, it 
that his Ex. Was contended on Behalf of the Heir, that as nothing but a bare 
ecutors ſhall Power of Sale was given to the Executors, ſo ſuch Power was 
ſell * 5 for a particular Purpoſe, to buy an Annuity for Fane Styles, and 
Lands, nd foraſmuch as . — could not now be anſwered, Fane 


| Money n Styles being dead, there ought not to be any Sale. 
purchaſing 


„„ 


an Annuity for Fare Styles; the Teſtator dies, and the Annuitant dies three Months after 


the Teſtator; yet the Adminiſtrator of the Annuitant ſhall — wha Sale, and ſhall have 
the Money arifing therefrom, and alſo the Rents and Profits till 


That this was within the Reaſon of the Caſe, where one de- 
viſes Lands for the raiſing Portions for Daughters, and the 
Daughters die before they are marriageable, the Lands ought 
not to be ſold, but go to the Heir at Law; ſo where Lands are 
deviſed for Payment of Debts, and the Teſtator himſelf lives to 
pay his Debts, in ſuch Caſe there ſhall be no Sale ; that here it 
was the fame as if the intended Annuitant had died in the Life 


of the Teſtator, in which Caſe there ſhould have been no Sale, 


and by the ſame Reaſon there ought to be no Sale now, 

That neither Jane Styles or her Children would be any Suf- 
ferers by this Conſtruction, fince if there had been a Sale of the 
Lands, and out of the Money arifing thereby an Annuity had 
been purchaſed for Fane Styles, the ſame had determined 1 
her Death; and the Children could be no Sufferers, 
they were to have their Maintenance only out of the ſaid An- 

| 8 which would now have been at an End had it been 
ught. 

That out of a very large Eſtate of the Teſtator this Farm in 
Queſtion, which was not above 20 J. per Annum, was all that 
was left for the Heir, and if any Act of Chance or Providence 


ſhould have thrown any Pittance upon the Heir, it would be 


hard for the Court to interpoſe to the Prejudice of him who is 
the Favourite of all Courts both of Law and Equity. 
But by Lord Chancellor : The Intention of the Will was to 
give all away from the Heir, to turn this Land in Queſtion 
into wh: Comes tr this muſt be 'taken as it was at the 
Death of the Teſtator, and ought not to be altered by any ſub- 
ſequent Accident. 

T ben it was inſiſted that the Eſtate in Queſtion deſcended to 
the Heir at Law, for which Reaſon he ought to have the Rents 
8. denied this, it being by the Will changed into 

5 rt deni is, it bei t in 
perſonal Eſtate; and ſaid that if the Exccutors ad fold 1 


012 
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Land within three Months after the Teſtator's Death, and be- 
fore the Death of Jane Styles the intended Annuitant, then 
(probably) the Executor ane Styles ſhould on her Death 
E ) ſhe might in her Life- time 

have come into Equity, E t at leaſt Part f 
the Money ſhould have been kept for the Children, and not in- 

veſted in the Annuity ; nor ought the Delay of the Executors 
in not ſelling the Land in Queſtion within the faid three Months 
to hurt Jane Styles the intended Annuitant or her Children, 


So decreed the to be fold, and the Money arifing by the 

Sale as perſonal Eſtate to be paid to the F be paying the 

Children's Legacies. Cp LE 
But the Heir at Law was ordered his Coſts, * 


ſus Lady Dowager Abergavenny Se- 


nior. 


H E Plaintiff exhibi 


Counſel, and 
ſcanda- 
got an Order on Petition, to refer the Bill 
3 and upon the Plaintiff's Motion to ſet aſide this 

er, 


It was objected that though it has been the conſtant Practice, 
not to refer a Bill for Impertinency after Anſwer, in 


12 
A 


Fett 
277 


Lady Dowager Abergavenny Junior ver- Cate 88. 


apainſt the Defendant, A Defen- _ 


— . _h 


De 7 erm. Fo M chaeks, 1725; 


lac if the Courſe has been for n 
4 refer a Bill for Scandal after the Defendant has anſweted, it 
is Time now to alter it, as occaſioning great Delays; 
the Reaſon of the Thing i it ought — to be, for. when 
fendant has ſubmitted to anſwer the Bill, why ſhould he after 
that procure the Bill to be altered, and by that un "6 be 
made a new Bill? 

And tho' bis Lordſhip ſeemed #0.be influenced u lle y the 
Objection, that both Matters of Scandal were relating to 
of the ſame Nature, and fo ly to be ſet one N the 
other, yet he diſcharged the for referring the Bill for 
Scandal, intimating that it ſhould be obſerved as a Rule for the 31} 

future not to refer a Bill for Scandal after the Defendant had 
ſubmitted to anſwer it; tho' it was ſaid by Mr. Talbot that it 
Was an Argument, the Defendant did not move to refer the Bill 

for Delay, when he firſt anſwered the Bill, nnn 
refer it r Scandal. 
Note this Alteration of an dd Rule of the burt, 


Caſe 89. _ Collins verſus Grifith. 
Lord Chan- 
cellor King. 


Two Obli- 'B. andC. were bound jointly . — 
— l . 35 C. dies, F . 'S. brings a Bill the Execu- 

jolneiy _ tors of for a Digs of his perſonal te, and oy an 

1 Account thereof, and to is paid out of — 2 

and one 


the Executors of the deceaſed Obligor may be ſued in Equity for the Debt -4 a making 
the * gee a Party. | 


The Defendant demurred, and thewed for Cauſe, abs 
the Bond was a joint Bond (which was a Miſtake, it be- 
ing joint and ſeveral), alſo for that the other Obligors ou _ 
be Parties to the Suit, and 80 dorm goto rey pon 
2 due upon the Bond ; for 3 * 
Bond, e might have paid the Whole, or at Put of 
f ght to be but one Account taken, 4 
might be a Melephty of Suits, and the Defendant liable 
— | 
Lord Chancellor : This appears to have been a Bond, as well 
ſeveral as joint ; and as the Obligee may ſue it ſeverally at Law, 
ſo may he alſo in Equity; if it were not ſo, there would be no 
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7 and: had che "Money 
— 
ro compel him. 's ae he Copybld to the Vie of d 


lnfited for the Defendant, that this Bill did mot lie: — 
the 200 J. the Penalty of the Bond, was as a ated Damage 
for the Breach-of Truſt, and that the Plaintiff had his Election 
either to bring his Bill to have the Copyhold and a ſpecific Exe- 
cution of the Truſt, or might if he pleaſed ſue the Bond and 
content himſelf. wich the enalty ;- — there was no Co- 
lour of Reaſon, that the Plaintiff ſhould recover the 200 J. 
upon the Bond and the bold ma. which be was en. 
rern to do. 

Lord Chancellor: : There is i Reaſog; chit the Plinif 
ſhould have the 2007. on the Bond and the Copyhold likewiſe; 
but the Defendant bein a plain Truſtee, and continuing a 
Truſtee for the Plaintiff, until he has performed the Truſt, 
muſt account for the Profits to the Plaintiff, who has in 
a ſpecific Right to the Land, but in that Account the 200 J. and 
Intereſt muſt, be deducted, and the Neſenclant: the Truſtee to 
| have an Allowince for the ſame. 


; 


ts the Boll. | l | 


One  devitee 7 5 s. gas Mirai to one Bennet a {Trae 
N in Londen, who was extravagant and in Debt, the Fathet 
Daughter makes his Will, and deviſes the. Premiſſes in Queſtion (being 
ot of wr Lance in Fee) to his Daughter (the Wife of Benz) for her ſe- 
her ſ-parate Parate and peculiar Uſe, excluſive of her Huſband, to hold the 
Uſe, without ap to her and her. Heirs. and that her Huſband ſhould not , 
* Tenant by the Curteſy, nor have theſe Lands for his Li 
a. way wn} caſe he ſurvived his Wife, Tg r . ___ —_ . Ve 


2 Death go to her Heis. 4440 | 
becomes a Bankrupt, 2 kate oa fire tothe be, 2 


Soon 3 Teſtator dies, and Bennet the Huſband __ 
the Commiſſioners af the Lands in 

We (rn g the Wb e 
in Truſt the Creditors; and upon Davis's btingin hoe 
ment, the Bankrupt's Wife by her next Friend 
Davis the Aſſignee and her Huſband, er np 
to afſign over this Eſtate to her ſeparite Uſe.” © 
. 
he being a Creditor, and having the Law on his Side, it would 
'be barg go ale che Benefit of the Law from hin; It that Br 


wit 


23 


— - . «©» 
* > Ge 3 - 2.4" IS S C5 
- — _ EIT: * — 7 Ry > DDr — ems 
» Co .- * 9 2 V 
" 64 N . % r 4 
1 1 3 v4 | 
De erm. . M. b 725. © 
4 1358 A ie | oy ne I % 45 — — — „„ > 2 Wo — —_" POET 


— — | FIR 
the Teſtator might "intend theſe Lands for the ſeparate Uſe of 
the Daughter, yet that ſuch his Intention was not executed ac- 
cording to Law ; foraſmuch as by Law the Huſband during the 

intitled to the Wife's Eſtate in ber Right; and 


Coverture was in 
tho the Teſtator might have deviſed the Premiſſes to Truſtees 
for the ſeparate Uſe of the Wife, yet the Queſtion now Was, 
17 not upon what he night have done, but upon what in Fact he 
317 4% done; and 1 mentioned the Caſe of. Harvey'and' Harvey; 
vol. I. 125. where a Man had deviſed Goods of Value to his 
Daughter a Feme Covert for her ſeparate Uſe, and it not being 
to Truſtees, Lord Cowper apprehended” it to be-a Caſe of Diffi- 
culty, but declared his preſent Thoughts were that the Intention 
of the Teſtator was againſt the Rule of Law, and void; and 1 
utged, that the Caſe of ' a Deviſe of a or of a Term to 
the Wife for her ſeparate Uſe be good, becauſe theſe re- 
mained in the Executor until Aﬀent, and Equity would not 
compel the Executot to aſſent, whereby the Intention of the 
Teſtator ſnould be diſappointed, but would continue the Exe. 
cutor a Truſtee for the Feme Covertz whereas in the pre- 
ſent Caſe, the Deviſe — of Lands in Fee to the Wiſe herſelf, 
who by Virtue of the Will only, had an immediate Title chere- 
to, the Huſband muſt conſequently be intitled to the Proſits in 
her Right, and it would be repugnant to the Law to ſay, that 
he ſhould not take the Profit. 
That here was no Truſt, the Teſtator never having intended 
to truſt the Huſband, and the Wife could not be a Truſtee for 
herſelf ; beſides, the Huſband could not properly be a Truſtee 
for the Wife, they both being but one Perſon. - 
TRAN NENT RY , ion was to do that which was 
inſt common Right, (viz.) to create a ſeparate Property in 
«Foms'Contn pl I put this Caſe: 7 
- Suppoſe I ſhould have a Rent-charge in Fee, and my Son had 
the Land ſubject to the Rent-charge, which ſhould amount to 
near the Value of the Land, after which I ſhould deviſe the 
Rent-charge to my Son (who had the Land) and ſay by my 
318 Will, that the Rent ſhould not be ſubje& to the Debts of my 
Son, in this Caſe the Rent would be ſubject to his Debts, in re- 
3 and yet this Rent might have been 
given to Truſtees. 
On the other Hand the Plaintiff's Counſel would have read 
Evidence to prove, that the Teſtator did not intend theſe- 
Lands ſhould be liable to the Huſband's Debts. 
hut the Court would not permit ſuch Evidence to be read, it 
__ of a Deviſe of Land, which by the Statute 
m , 


0 


go 


** M | 

As to the chief Point, the Maſter of the. Rolls took it to be a 
clear Caſe, that it was a Truſt in the Huſband, and that there 
was no Difference, where the Truſt was created by the Act of 
the Party and where by the Act of Law. 4 


* 
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1 1 ſhould doviſe that my Lands bould be charged with 


Debts or Legacies, my Heir taking ſuch, Lands by Deſcent 
br . W 8 — 8 Le. 
gacies but in Equity; 10 in the princip | ing an 
apparent Intention and expreſs Declaration, that the Wit l 
A by that Means the Huſ- 
band, who would otherywiſe be intitled to take the Profits in his 
own Right during the Coverture, is now debarred, and made 
Truſtee for his Wife. bit 1 uae eyed 4 

And admitting the Huſband to be a Truſtee, then the Argu- 
ment of the Creditors having the Law of their Side was imma. 
terial; as if the Bankrupt had been a Truſtee for J. S. his 
Bankruptcy thould not in Equity affect the Truſt-Eſtate; and 


Complianee with. his Jeclkeed Iotentioo, will 

better Right than the Huſband, muſt join in a Conveyance for 

* Uſe of the Wife. | c 
Which was decreed accordingly, | 


Term. S. Hillarii, 


1725. 
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of Lands in Lincolnſhire, deviſed the ſame to Truſtees Lands to 
| (his Wife and Son-in-law) and their Heirs in Truſt to 2 

apply the Rents and Profits thereof until Sale, for the |, apply the 
Benefit of al his Children, A. B. C. and D. and the Survi- Profirs until 
vors and Survivor of them equally Part and Share alike, and on Sale, for the 
further Truſt, that as ſoon as the Truſtees ſhould ſee neceſſary B*o*fit of al 
for the Benefit of the Children, ſhould fell the 
and apply the Monies for the Benefit of his Children Part and Survivors 


Part alike, the Shares of the Sons to be paid at twenty-one, and 2 


qually, and 
Truſt 


on further 
that as ſoon as the Truſtees ſhall ſee neceſſary for the Benefit of the Children, they 
ſhould ſell the Premiſſes and apply the Money for the Benefit of his four Children, equally 
to be paid at twenty-one or Marriage; A. the eldeſt of the four Children attained ewenty-one 
and married and died without Iſſue inteſtate, leaving a Wife. Decreed the Land being in al 
Events deviſed to be fold, tho? the Time for Sale was left to the Executors, was perſonal 


Eftate, and 4's Widow muſt have a Moiety of A.'s Share, and the Profits of the Land until 
Sale muſt go as the Money ariſing upon Sale would. 


A. the eldeſt Son attained his Age of twenty-one and died 
without Iſſue and Inteſtate, leaving a Wife, upon which the 
321 Phintiff B. as Heir brought a Bill againſt the Truſtees, pray- 

ing that they might convey to the 'Plaintiff the deceaſed Bro- 
ther's Share of the Fee-ſimple and Inheritance of theſe Lands, 
and likewiſe for a Share of the Rents and Profits of the Pre- 
miſſes that had been received by the Truſtees, 
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De Term. F. Fill. 1725. 
The. Maſter of the Rolls decreed, that the Lands being devi- 
ſed to be ſold were thereby rendered perſonal Eſtate, and that 
all the Children were Tenants in common, as well of the Rents 
and Profits accrued before the Sale, as of the Money ariſing by 
the Sale, and that the Wife of the deceaſed Son ſhould have 2 
Moiety of the ſaid deceaſed Son's Share, as well of the Rents re. 
ceived in her ſaid Huſband's Life-time as of his Share of the 
Monies which were to ariſe by the Sale. Upon which an A 
peal was brought before Lord Chancellor King, and it was 
jected, that as to the Rents accrued in the Life of the eldeſt $on, 
who was dead, theſe Rents being directed to be for the Benefit 
of all the Children and the Survivors and Survivor of them, 
they were Jointenants thereof, for which Reaſon the Widow 
of the eldeſt Son ſhould not have a Share upon the Statute of 
Diſtribution, and the ſubſequent Words equally to be divided 
| | Part and Share alike, being == Words of Implication, and 
(a) Videante Tuch as in a Deed would not make a Tenancy in common (a) 
282. muſt give Way to the expreſs Words by which theſe Rents 
| were KreQted to go to the Survivor. | 
| . Chanel : The Rents before the Sale were to go in 
the ſame Manner as the Monies ariſing by the Sale, and all was 
| | | to goin common. (2, the Direction that it ſhould go to the 
If : Survivor is left out in the Deviſe of the Monies ariling by the 
| Sale, tho' inſerted in the Deviſe of the Rents until Sale.“) 
| 1 As to the other Point (which was the chief) it was objected, ” 
| that this Queſtion was now purely betwixt the Heir and Admi- 3 
| niſtrator, whether upon the Words of the Will this Land was 
turned into perſonal Eſtate or not ? That the eldeſt Son who 
was dead had left no Creditor, and that the Land was not abſo- 
lutely and indefinitely directed to be fold, but as ſoon as the 
Truſtees ſhould ſee it neceſſary for the Benefit of the Children; 
and the Truſtees being made Defendants did by their Anſwer 
upon their Oaths ſay, that they thought it was not for the Be- 
nefit of the Children, that the Land ſhould be fold; that the 
reſt of the Children were infants, and could not judge one Way 
or other ; and in Point of Reaſon it ſeemed not to be for the 
Benefit of the Children (at leaſt as yet) to have a Sale ; for at 
preſent the Children's Proviſion was ſafer, while ſecured by fer- 
ra firma, than when turned into Money, which might lie dead 
and yield no Profit; and if put out, might be loſt upon an ill 
Security ; whereas while it continued upon Land, it could not 
be loſt ; and tho it was true, that (regularly ſpeaking) Lands 
deviſed to be ſold are thereby turned into Money, and conſtrued 
in Equity as perſonal Eſtate, yet that was not ſo in all Caſes; as 
ſuppoſe ] were deviſed to be ſold for Payment of — 


* The like Clauſe of Survivorſhip in Cafe any of the Children had died 
before twenty-one, appears by the Regiſter's Book to have been annexed to 
the Deviſe of the Monics ariſing by Sale. 


323 


22 


24 


ts es nd. 


8 


De Term. S. Hull. 1725. 


and on the Teſtator's Death it ſhould appear, that the Debts 

might be paid in a reaſonable Time out 4 the Profits, or by a 

Sale of a ſmall Part only of the Eſtate; in the one Caſe no Part 

of the Land, and in the other but a ſufficient Part thereof ſhould” 

be ſold, and this in Favour of the Heir; ſo in the principal 

Caſe, in Favour of the Heir and againſt the Adminiſtrator, the 

Land not being as yet ſold, nor 3 to be ſold by the 

Truſtees, nor decreed to be ſold by in the Life of the 

eldeſt Son, it ought, as to the eldeſt Son at leaſt, to be eſteem- 

ed, as in Fact and in Truth it was, a real Eſtate. | 
Lord Chancellor : The Rule being, that Lands deviſed to be 

ſold are thereby made perſonal Eſtate, this Caſe is within ſuch 

Rule; the Lands are here deviſed to be ſold, and only the 

Time of the Sale left to the Diſcretion of the Truſtees ; 


wherefore this Caſe being within the general Rule, muſt be de- 
termined accordingly. 


Affirm the Decree. 


II — 2 
. 


Stephens verſus Stephens. | Caſe z. 


5 cellor 
NE ſeiſed of a Leaſchold Eſtate for the Life of A. held , aha 
of the Church, makes his Will, and after ſeveral Lega- that if Ceſtai 
cies deviſes an Annuity out of the Leaſehold Premiſſes to B. o Vie of a 
for his Life, and directs that if B. ſurvives 4 (ths * 8 
Vie in the Leaſe) then the Teſtator's Executor purchaſe the the Teſtatot 
Leaſchold Premiſſes for the Life of C. the Teſtator's Kinſman ; bad ould 
and then deviſes that his Executor out of the Surplus of the ic, the Tb 
Leaſehold and perſonal Eſtate ſhall keep the Premiſſes in Re- cuters bogid 
pair; but if the Leaſchold Premiſſes could not be fo purchaſed, 
then he deviſes the Surplus of the Eftate to the Plaintiff, and Premiſes for 
makes J. S. his Executor in Truſt only, giving him a ſmall N 
Legacy. 6 eſtator's 
Kinſman; 
whether J. . takes any Intereſt by this Will? 


The Executor purchaſed the Leaſehold. Premiſſes for the 
Life of C. and the Queſtion was, whether the Plaintiff or the 
Pda: C. was intitled to the Surplus of the Profits there- 

For the Plaintiff it was urged by the Sollicitor General that 
as, if the Leaſe could not be for C's Life, the Plain- 
tiff was then to have that Money with which the Purchaſe was 
to have been made, ſo now the Leaſe was purchaſed with the 
Teſtator's Money, the Plaintiff ought to have this Leaſe, and © 
that the Teſtator muſt intend ſo, otherwiſe he would have 
given the Money, if not laid out in the Purchaſe, to the De- 
tendant C. which the Will had not done ; that it was a very 


idle 


— — —— 


have 
hays gone to his next © 
tribution of Inteſtates 


and appoints 


who have the legal Eſtate 
Words = Tin 
Account 


Ds Term. N. Hill, az. 


. rewe fn G n n 


becauſe + he was one of the Lives for which the Leaſe was 


Which could relate ee —_— 


not import we 
Dif 


poſition 


Benefit to the Defendant, - Alſo 
of the Leaſe by the Will, then en wen rt 
died Inteſtate as to this Leaſe, and conſequently it muſt 

Kin, «cearding to the Statute: of Di- 


Lord Cbanc 
Deviſe to him being up 


(viz.) if the Leaſeho 
Life of the 
by the Executor. 

The cue aud claim the Leaſe he being only 


Lax. The dena cannot have this Leaſe the. 
ntingency which never 
— 42 

Detendant, whereas ſuch Purchake has been mak 


2dhy, 
Executor in Ttuſt, and having an expreſs Legacy, neither docs 


he in Fact lay Claim to the ſame. 


zah, The next of Kin will not be intitled thereto, it 
pearing that the Teſtator did not intend to die inteſtate — 


Part o his Eſtate. But, 


1 


bY old 


P 


ni Ch d. intitled to the Leaſe- 


eſtern Manor where 


5 the uſual Way pes ig a Sars e 


ife, by which iv is meant to give the Eſtate to ſuch Son or 
Daughter,” Sc. and 


125 Serie bo 


pears to have been a be- 
| becauſe in the deviſing Clauſe the Teſtator call 
the Defendang bis Kinſman, and here lighter Words will ſerve 

to give the Leaſehold Premiſſes to the Defendant, foraſmuch as 


no other Perſon can take them, and it is a dark Will. 

But afterwards upon a Rehearing (a) for the Reaſons. given 
by the Solicitor-General, the Chancellor reverſed his former 
Decree, and held that by this will the Plaintiff was intitled to 


| the Leaf 


Eden verſus Foſter. 


5 r School of Birmingham was founded 
F. 2 wg 


= C 2 nors thereof, 


Edward the VIth, who endowed the laid 
his Letters Patent a 


who were thereby, enabled to make E 


dinances for e 
the Letters Patent no 


gal Eftate of the 


| School, and nors. 


dey hg n a 


— 


— 


De Term. J. Hill. 1925. 
— | — ———— 
After a mu nmr "ay na — _ to in- 
the Management of the Governors, i 
Aces ala heokd: and: ovve-ruletl, 46 wagnarell to 
this Commiſſion, that the King having appointed Governors, 
had by Implication made them Viſitors likewiſe, the Conſe- 
uence of which was, that the Crown could not iſſue out a 
mmiſſion to viſit or inſpe& the Conduct of theſe 
according to the expreſs Words of Lord Coke in roth Report, 31. 
a. the Caſe of Sutton's Hoſpital. 
26 he Matter firſt came on before Lord Chancellor Macclesfield, 
; afterwards before Lord King, who deſired the Aſſiſtance of 
Lord Chief Juſtice Eyre, and Lord Chief Baron Gilbert, and 
accordingly the Opinion of the Court was now delivered ſeriatim, 
that the iſſion was good. | 
1, It was laid down as a Rule, that where the King is 
Founder, in that Caſe his Majeſty and his Succeſſors are Viſitors; 
but where a private Perſon is Founder, there ſuch private Per- 
fon and his Heirs are, by Implication of Law, Viſitors, 
2dly, That tho' this viſitatorial Power did reſult to the 
Founder and his Heirs, yet the Founder might veſt or ſubſti- 
tute ſuch viſitatorial Right in any other Perſon or his Heirs, 
3dly, They conceived it to be unreaſonable and of miſchie- 
vous Conſequence, that where Governors are appointed, theſe, 
by Conſtruction of Law, and without 4 more ſhould be Vi- 
ſitors, ſhould have an abſolute Power, remain exempt from 
being viſited themſelves. And therefore, | 
4tly, That in thoſe Caſes where the Governors or Viſitors 
are ſaid not to be accountable, it muſt be intended, where ſuch 
Governors have the Power of Government only, and not where 
they have the (a) legal Eſtate and are intruſted with the Re- () vide 
ceipt of the Rents and Profits, (as in the preſent Caſe) for it Duke's Cha- 
would be of the moſt pernicious Conſequence imaginable, that ritable Uſes, 
uy Perſon intruſted with the Receipt of Rents and Profits, g b. r 


and Profits, ſhould 8 be unaccountable for pital of Sar- 
3 this would be ſuch a Privilege as might of it- Fryer” 
ſelf be a Temptation to a Breach of Truſt. the like De- 


| termination 
in the Caſe of Hynſbaw and ers verſus The Mayor and Corporeti Morpeth 
Duke's 3 the lor and Chief Baron cited on . 


eee 


v. 

the common and natural Meaning of it, and when 

BE „ — 3 the Benefit, but rather 
great Prejudice 0 ity, would be unrea- 

ſonable; beſides, it would be * King's Charter aan 

ate to a double Intent, which ought not to be. 

Vor, II, H b h 6thly, 


De Term. S. Hill. 17257. 
btb, Whereas it had been objected that the Commiſſioners 

. . by yi Commiſſion had a Power given them to make By-Laws, 
to Com- by Virtue whereof ſuch By-Laws: might be made as would de. 
_—_— © ſtroy even the Directions of the original Founder, and the very 

| Laws to re. End of the Charity: c e | 


gulate the 


"We +, 


be” Charity, but where the Power given to ſuch Commiſſioners to make By-Laws is too er. 


tenſive, it will de void only pro tanto. 


To this it was anſwered, That the Power given to 
Commiſſioners for the making of By-Laws muſt be inte 
for the better regulating _ preſerving the Charities given, 
and not for the perverting or overturning them; and if the 
Letters of Commiſſion gave any Power, they would be 
void only pro tanto; tho' it was obſerved with Regard to the 
Powers given by the preſent Commiſſion, that they did not 
differ from ſeveral Precedents of the like Nature, which were 
all penned in the ſame Manner; as for Inſtance, in the Caſes 
of Winbourne, Bafingſtoke, and Plimouth Schools, in all which 
Governors were appointed, but yet theſe Schools are, and have 
been viſited -; ſo that the , Objeftion was over-ruled, and 924 
e under the Great Seal reſolyed to be well 

ued. | | 2 


J 


— 


F 


Cale 95- Sir Barnham Rider verſus Sir Charles 
Lord Chan- | Wager & al, & e cont, 


Dmiral Littleton by Will dated 18 March 17g. deviſed 
9 2 do his Wife fix Houſes in Bury-ſtreet in the 
Poſſeſſion of in Bar of Dower, and ſubject to his Lega- 
cies deviſed to his eldeſt Daughter and her Heirs one Moiety of 
his real Eſtate, as alſo one Moiety of his perſonal Eſtate, 
and deviſed to his younger Daughter and her Heirs the other 
Moiety of his real Eſtate and alſo of his perſonal Eſtate; be 
| deviſed to his Godſon James Maſters ſecond Son of Sir 
Harcourt Maſters gool. Part of the Money owing to him by 
Sir Harcourt ; the reſt of the Money owing to him by Sir 
Harcourt he gave to and amongſt all the reſt of the younger 
Children of Sir Harcourt, the ſame to remain in Sir Harcourt s 
Hands until the Children ſhould be capable of receiving it: 
and the Legacy or Share of any of them dying before ſuch 
Time, to go to the Survivors and Surviyor of them. 
' Afterwards the Teſtator married his eldeſt Daughter to the 
Plaintiff Sir Barnham Rider, giving with her a Portion 
5000 J. in Money, and previous to that Marriage, 1 


30 


J3 


8 


— 


ated „* 2 5 LY Sd TI: - i. . n « 3 8 8 — * 5 i — Le 4 
© - 
\ A Hl 172 
© » "Js . . a 
* 28 * % « 4 * . 


Jated the 28th of Ofober 1717. covenant to ſettle ons 


Moiety of all his real Eſtate to the Uſe of hi for Life, 
| Remainder - to Sir Barnham and his intended Wife for their 
Lives, Remainder to the younger Children of the r Aon 
Tail General, Remainder to Sir Barnbam in Fee, and alſo co- 
venanted, that he would ſtand poſſeſſed of one Moiety of all 


ſuch perſonal Eſtate as he d leave at his Death, (ſubject 


only to his Debts and ſuch ies as ſhould amount to 


and his faid intended 

ife for their Lives, and afterwards to be paid to their younger 

Children. 6 b ; 
Subſequent to this the Teſtator made a Codicil to his Will, 


thereby reciting that he had by Deed dated the ſame Day, 
purſuant to a Power, limited a Jointure of 4ool. per Am] 


to his Wife for her Life in Bar of Dower, and then gave his 
* 


South-Sea Stock (being about fn his youngeſt Daughter, 


and confirmed his former Will ſubje& to the Articles made 
the Marriage of his Daughter to Sir Barnham Rider ; and 
Teſtator having a Debt due to him from one Bet/on his Brother 
in-law ef 3007, by his Codicil deviſed to this Bay the 
owing from him to the Teſtator. | 
the making of this Will and Codicil, the T 
and his Wife the faid Eſtate to one 
3000/.” about which. Time Sir Harcourt Maſters, w 
making of the Will was indebted to the Teſtator in about 
— did at the Teſtator's Deſire pay in this 10007. unto the 
tor. e | 
Alſo Batſon acquainting the Teſtator that he would pay him 
in his Debt, the Teſtator - thereupon ordered his Agent to re- 
ceive the ſame from Batſon, but to take no Intereſt, 
After the making of this Will, and in the Life-time of the 
Teſtator, the ſ Son of Sir Harcourt ers died, but Sir 


the 1000/. Debt given them 
Teſtator after the making thereof. 


daß 


i 


f 
J 


W 
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De Term. J. Hill. 1725. 


devi And as to this it was argued, that with Reſpect to the goo 
N Part of the ſaid Debt given by the Teſtator —_ Son 
cy to the le. of Bir Harrourt, if the ſecond Son had ſurvived the Teſtator 
of J. F. and there might have been ſome Reaſon, that tho the Teſtator af. 
deviſes other ter the making of his Will had received the ſame, yet the 
Legacies to ſecond Son of Sir Harcourt ſhould be intitled thereto, becauſe 
Sons of 5. g. it was a certain Sum of 5007, which was given by the Will to 
and declares, the ſaid ſecond Son ; and where a certain Sum is given out of any 
that if any Fund, if the Teſtator himſelf in his Life-time receives it, 
of the youn- whereby his perſonal Eſtate is increaſed, this muſt be made 

S. ſhould good to the Legatee out of ſome other Part of the perſonal 
die before Eftate; but where the Thing given is ſpecific, (vis. ] ſuch a 
tle of tc. Debt, or the Reſidue of the {ad Debt, and the Teſtator him- 
ceiving their ſelf after wards receives in this Debt, as the Deviſe 1s ſpecific, 
Share, the and the Thing in Specie by the Act of the Teſtator does not 


2 aa 


* 4% 


Share or Le- . OE 
continue to have any Subſiſtence, this is properly and reaſonably 
5 Jg hall an . ; and that it is a material Diſtinc- 


gotothe tion where the Teſtator (a) himſelf calls in a Debt which he 
2 4 has deviſed by his Will, and where the Debtor unprovoked or 
Son dies in uncalled upon pays it in; for in the latter Caſe it cannot be ſaid 
the Teſta- to be the Act . Teſtator, and therefore would be no Ademp- 
ors Life- tion nor Revocation of the Will ; but in the former Caſe (and 
| 500). given| Which was the preſent Caſe) the Admiral called for the Debt 91 
to the ſecond from Sir Harcourt, and having received it, and the Legacy of 

- rs not the Reſidue to the younger Children of Sir Harcourt * 

33 cific, the Teſtator himſelf had by his own Act put an to 


and Tee the the Legacy and extinguiſhed the ſame. 
Caſe of the 


Earl of Thomond verſus Earl of Suffolk, Vol. I. 


. 


And tho' objected that by this Will it was declared, that if 
any of the younger Children of Sir Harcourt Maſters ſhould dic 
before they were capable of receiving their Share, then the Share 
or Legacy of him or her ſo dying ſhould go to the Survivors or 
Survivor ; | | 

Yet the Court took it, that this muſt be intended if the Le- 
gatee ſhould have ſurvived the Teſtator, ſo that the Right to the 
Legacy became veſted in him, and that in ſuch Caſe only the 
Survivor ſhould take ; but that where the Legatee died in the 

Life of the Teſtator, as nothing could ever velit in the Legatce, 
ſo neither could it ſurvive from him; but at the ſame Time 
the Court admitted, that where a Deviſe is to A. for Life, 

| mainder to B. and A. dies in the Teftator's Life-time, B. ſhall 
N take preſently; or if a Deviſe be to A. (a) and B. and 4. 

k. 235% in the Teſtator's Life-time, and then the Teſtator dies, 
B. ſhall have the whole; for theſe Caſes ſeem to be within the 
plain Intention of the Teſtator; but in the principal Caſe it was 

uite a Strain, „e Legacy given out of a Fund which 
Teſtator himſelf had by his own voluntary Act n 
; ; 


ib 
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| V for which er ae e that ll hk 

to nger Children of Sir Harcourt ers were 
Lops tothe younger d made good; and upon this Point 
ter Fil nr eat h 
cap. 20, 447. and the GUO IN Smitb. (a cs 


Abridgrene of Caſts in Equiy 303. 


Atoths Ming hee chi Boden 0 Batſon B. owes / 

332 . he owed the Teſtator, and which he aſter- * Debt, 4. 
wards himſelf received, Lord Chancellor ſaid this alſo was clear; the Debt to 
ae! CICEES B. and aftr- 

— 


Will 
wet 


2 


= 


E Debt himſelf, ind the Will 
no more than that the Teſtator's Executors' 
his Death give any Trouble or Moleſtation to 
Debt ; n. 4 
Court declared that it was alſo extinct. 2 


11 


: 
7 


F F 


The next Point was concerning the of che Ei 
of Admiral Littleton, — — 
Uſe of himſelf for Life, Remainder to the Uſe of Sir Barnham 
Rider, Ge. 

And it was inſiſted, and ſo held by the Court, that tho' this 4. has two 
was but a Covenant, and therefore at Law no Revocation of the Daughters, 
Will by which the Teſtator had di of his real Eſtate, yet Þ: J C. 
that the ſame for a valuable Conſideration, was in Equity one Molery 

of his real 
| and perſonal 
3 Phinif . ge over 
of the real E- Moiety of 
thereof from — 


wards 4. in Conſideration of 
Wir we usband that marries B. the Hu 


1 
the Teſtator's Intention that ſhe ſhould woke oe 


Moiety, and that the Wife ſhould not ſuffer by 
ticles — 
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fatisfy the Deviſe of the fix Houſes to her; altho' on the other 
| ide it was objected, that the Wife having a Jointure of 400 J. 
per Annum made to her, there was the leſs Reaſon for the Court 
to ſtrain any Thing in her Favour againſt the Coheir the young- 
eſt Daughter, who was left but indifferently provided Pc the 
- Remainder of the 400 l. per Arnum Jointure being to go over, 
after the Jointreſs's Death, to collateral Heirs Male. 
One deviſes In the next Place, as to the other Moiety of the real Eſtate, 
wo bis Wike it was decreed, that the Teſtator's Widow was to have for her 
ſaapes, and Life ſix Houſes, Part thereof, and the Reſidue of ſuch Moicty 
thereſt of his ſubject to the Wife's Eſtate for Life in the fix Houſes, to be diyi- 
real Eſtate © ded in Moieties, one Moiety thereof to go to the elder Daughter, 
— * and the other to the younger; and tho it was inſiſted, that 
ters in Fee, it appeared to be the plain Intention of the Teſtator that 
and aten e both Daughters ſhould have equal Portions by the 5000 . in 
wards on the Vloney given to the eldeſt Daughter on her Marriage; and-the 
his eldeſt 5ooo J. which the Teſtator reſerved Power to diſpoſe of in Le- 
Daughter he gacies by his Will, and that it was a very (a] common/Caſe, 
faule one © Where a Man by Will gives a Portion of 1000 4, to one of his 
Moietyon Daughters, and afterwards lives to marry that Daughter, and 
her and her gives her 1000 J. or ſome greater Portion, to conſtrue ſuch Por- 
Husband; _ don to go in Satisfaction and Diſcharge of the Legacy, it being 
de x asif the Teſtator had himſelf paid his own Legacy in his Life- 
I time; and 3 was 2 by bo Wil. Reaſon in the preſent 
B Caſe, where Teſtator is Will gave a jety of his 
— . 5 real and perſonal Eſtate to his eldeſt — — Groolrs 
ing Moiety. in his Life-time upon her Marriage, gave her a Moiety of his 
(s) 2 . Dad. real and perſonal Eſtate, that this ſhould be a Satisfaction and 
io Chan.193, Payment of the Legacy: . iS 
: et to this the Lord Chancellor ſaid, that tho' it might be 
the Intention of the Teſtator, it was nevertheleſs going too far 
from plain Words; and this Caſe was the ſtronger, in 
that after the Teſtator had entered into theſe Articles for the 
ing half his real and perſonal Eſtate to the Plaintiff Sir Barn- 
m Rider, he executed a Codicil whereby he confirmed his 
Will ſubject to the Articles; which Confirmation was a Re- 
publication of his Will, and as if he had wrote it over again, 
or had afterwards for a valuable Conſideration aſſigned over a 
Moiety of his real and perſonal Eſtate to his eldeſt Daughter, by 
which the ſaid Moiety thus diſpoſed of did no longer continue 
any Part 6f the Teſtator's Eſtate, ſo that the Teſtator afterwards 
by deviſing a Moiety of his real and _ Eſtate, muſt be 
intended to have meant the remaining Moiety only, and to have 
divided that Moiety into Moieties. 
Oneby Deed Frbiy, It being urged that the Teſtator Admiral Littleton and 
mongages, his Wife having joined in the Mortgage by Leafe and Releaſe 
3 and Fine, this was a Revocation of the iral's Will: 
cation of a | 8125 


Will only Lord 
pro santo. 


33 


4 


Lord Chancellor replied, that it could only be a Nevocation 
335 16700 It was contended that this Mortgage being a Debt, 
muſt be paid out of the perſonal Eſtate; nay that it be 
| 1 te prior to the ſpecific Legacies, at 
ſt before the iary Legacies, and it was ſaid to have been 
determined , that a Mortgage ſhould be paid out of the per- 
ſonal Eſtate, in Preference to the or Part 
by the Cuſtom of London; which laſt was admitted by the 
Court, becauſe the Cuſtom of London cannot take place till after 
the Debts are paid, however it was afterwards admitted by te 
Counſel on both Sides, that the Land being made by the Teſ- Theperſons! 
tator himſelf a Fund for the Payment of the Mortgage- 1 
tho the fame Pang *. 1 ſhall . 
Legatee, yet it ſhould not d as to diſappoint an to pay 
of the Debts, 8 (e) Legacies given by the WII, either ge 
ſpecifi or pecuniary. ' | Sb od . 2 
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* This iſe of 
e was determined in the Caſe of Bll verfus Ball, by Lord 
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m the Privy Council were preſent inter ar the Lord Chief 
| Lotd Chief Joſtiee Err; and the 


in Fee, ot only an Eſtate for Life? 


I deviſe 100). 
to A. at his 


8 rm, a rains pegs twenty-one? 


ty-one, A. 
dies before 


twenty-one, his Executors ſhall not have the Legacy until ſuch Time as A. ſhould have come 
to twenty-one, if he had lived. | 


all the Teſtator's Eſtate whatfoever, the Land did paſs, as well 


f * Rolls took Time to conſider, and 


Gs) Vide poſt 


4 ver- 


ſus 


uliams, 


and the Di- 
ſtinQion 


there 


taken 


between the 


Executors or 
Adminiſtra- 
tors of a Le- 


dying 


ore the 


Day of Pay- 


ment, and 
the i 


Over. 


ſtice Sir Foſeph Fekyll Maſter of the Rolls, and 
Juſtice Raymond, 3 the 


1, Whethet the Wife, to whom the third Part of all e 
Teſtator's Eſtate wh "IC yer was deviſed, ſhould | e an | 


_ 2dly, Whether the Wife ſhould have a third Part of the per- 
ſonal Eſtate free from the Debts, or only a third Part of ſo much 
as ſhould remain after Payment of Debts? _ 

zaly, Whether the Executor of F. S. ſhould be paid this 
or wait until ſuch Time as F. S. would, if 


As to the firſt, the Chief Yuſtices and the Maſter of the Ball 
without Difficulty held, — by the Deviſe of a 151 Part of 


as the perſonal Eſtate, by Virtue of the Word [whatſoever ;] 
but they conceived that the Wife ſhould have but an Eſtate for 
Life therein, the Ron being rather a Deſcription of 
the Thing itſelf, than of the Teſtator's Intereſt in it; and by J} 
the next Clauſe it appeared, that where the Teſtator intended to 
ive a Fee, there he took Care to add the Word [Heirs] to the 
But as to the two other Points, 2 and the Maſer of 
ving met together, 
all agreed, and Raymond C. J. delivered it as their unani- 
mous Opinion with regard to the ſecond Point, that the Widow 
ſhould have her Thitds not liable to the Debts, they being by 
the expreſs Words of the Will fixed upon the other two Thirds, 
by which the Deviſe to the Wife was rendered clear; and upon 
this Point were cited Dy. 59. 6, 164. 4. Goldsb. 149. 
As to the third Point they likewiſe held unanimouſl 
the Executors of the Legatee ſhould (@) wait for their 
until ſuch Time as their Teſtator ſhould, in Caſe he 
have attained twenty-one, it being unreaſonable that 
cutors of F. S. ſtanding in his Place ſhould be in a 
than F. S. himſelf would have been, had he been livi 
it was to 1 the firſt Teſtator had made 
putation of his Eſtate, and conſidered when the ſame 
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beſt bear and allow of the Payment of this Legacy; and there 


could be no Reaſon given why an uncertain Accident ſhould ac- 


celerate the Payment of this | before the Time which 
was at firſt intended for that See in du of this 
Reſolution, 2 Vern. 94, 199, but 1 Leo. 277. * Lage s 


The above Caſe was reported to me by the Right Honourable 
Sir Joſeph Fekyll Maſter of the Rolls. ERS | 


12 33 ; 
Somner verſus Hooker." | 


H1S Suit (inter al”) was for a Diſtribution of the Surplus Id 
of a perſonal Eſtate :' — N 4 


| 


one having a Siſter, who was next of Kin, 


The Caſe was, | | 
and having ſeveral Sums of in the Soutb-Sea and Bank, 
made his Will, whereby he deviſed 100 l. per Annum to his 
Siſter for Life, and the Reſidue of his Bank-Stock to his Exe- 
cutor, and deviſed —— per Annum out of his South-Sea 
Stock to Remainder of his ſaid Stocks to —— he de- 
vid die Fant OI SE LE FRne 

is Body, giving an a oney to 
his Siſter, add making.cme who did not appear to be any Rela- 
tion to him Executor; but there was no Diſpoſition of the 
Surplus of his perſonal Eſtate, . On the Death of the Teſta- 
tor, the Queſtion was, how the Reſidue of the perſonal Eſtate 

he on Behalf 


well as the Executor, yet this did not bar the next of Kin from 
taking (under another Will) by the Statute of Diſtribution 
that in moſt of the Caſes which had been decreed where the 
bevy wow had an expreſs Legacy, hee Ein ha 1 
30 wWhi was no Objecti f i next of Kin 
9 ol, IL, r "om into 


eneral verſus Hooker, - Cle 97. 


as ra 


CS f 


into a Diſtribution; they admitted the Caſe of Ball and Smith 
in Lord Harcourt's Time, where the Teſtator marrying ts 
Widow and Executrix of one Atkins, Who as | Execatrix was 
wy of a conſiderable Quantity of Plate, and the Teſtator 
mith by his Will gave to his ſaid Wife all the Plate and Goody 
which he had with her, and made her Executrix, without dif; 
poſing of the Surplus; this being in the Caſe of a Wife, Lord 
Harcourt decreed the Surplus to her ; but they obſerved at the 
fame Time that the Plate and Goods were what ſhe already had 
as Executrix of her former Huſband, and therefore the Deviſe 
thereof to her was in Strictneſs void; that according to Lord 
Macchksfield's Opinion every Executor was but a Truſtee, and 
+» that if an Executor dies inteſtate, all the perſonal Eſtate the 
8 the Property whereof is not altered, will go to the (a) Admini- 
— ſtrator de bonts non, &c. and not to the next of Kin to thEExe- 
land verſus Cutor. | 
Dutcheſs ff 44h] By 
Rutland, ante 97. & Farrington verſas Knightley, Vol. I. 


—_ 


Solicitor General contra : It is a very ſtrange Conſtruction 
that becauſe the Teſtator not 2 „ (perhaps) how far his 
perſonal Eſtate will hold out, gives in all Events an expreſs Le- 

cy to his Executor, therefore the latter ſhall not have the 
ſidue as Executor! ſurely he ſhall ; but in this Caſe it is the 
ſtronger, fince as to theſe Stocks out of which particular An- 
nuities are given to ſome Perſons for their Lives, the Remain- 
| der is deviſed to the Executor, which ſhews that the Remainder 
of the whole was intended to go to him; and it is like the Caſe 
(5) See Far- of the Dutcheſs 7 (b) Beaufort, where the late Duke of Bean- 
ler, Fort gave the Uſe of his Plate to his Wife for Life, and after 
ley,ubi Toru. her Death gave the Plate to his Grandſon (afterwards Duke of 
Beaufort) and made his Wife Executrix, without di of 
the Surplus of his perſonal Eftate ; 
of Chancery decreed the Surplus to go to the next of Kin, 
in Houſe of Lords reverſcd that . 
Tord Chancelhr ; I could with an Act of Parliament 
was made to reduce this Point to a Certainty, for if it were 
once ſettled either Way it would be well enough; but in the 
preſent Caſe, if the expreſs Legacy to the Executor be allowed 
to exclude him from taking the Surplus, by the fame Kea 
the e n n will bar her li 
and then, here being Excluſion againſt Excluſion, the 
muſt take place, and the Executor have the Surplus as 
cutor, | 
As to what has been urged, that if an Executor di 
tate, all the perſonal Eſtate, the Property whereof is 
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not 


— ION : 
4 Hill Trzs5. 

. — — — 

and had ſeven, Children, and demanded for the Children the 

30l. per Aumum with the Arrears thereof from the Death of 

- this Etftator Fhdbaro© eee 003m, Lag e e 

Objected, The 30/1. per. Anmum is to be leſt to the Heirs of 

the Body of the-Niece Mary by Bammer, & memo oft havis viven. 34 

115, To that this 30 J. per Anmum is not to commence until after 

ble Death of the Niece Mary, at which Time all her Children 

may be dead, conſequently it is uncertain, whether the Niece 

Mary will then have any Heir of her Body by Bennet, or who 


De Jerm. 


0 Will be that Heir. | 
8 Tord Cbuncellur: This is a Caſe of Articles, in the Conſtruc- 
quity 


Latliude in tion of which the Court has a much greater Latitude than in 
the Con- the Conſtruction of Limitations of Eſtates: Thus in the 
ſtruction of Caſe of (a] Marriage - Articles to ſettle Lands on the Huſband 
9 Vide and Wife for their Lives, Remainder to the Heirs Male of 
Vol. I. Bale their Bodies, it ſhall be underſtood to have been intended the 
verſus Cole- firſt and every other Son; ſo here the Words [Heirs of the 
__ Body of the Niece by her Huſband] ſhall be conſtrued Chil- 
Wore te, dren, and the rather, becauſe it is {aid juſt afterwards, and to 
Heirs of the their Heirs, whereas if there be a Son of the Marriage, it 
Bode of the muſt be his Heirs alone that muſt take; and tho' in Caſe there 
Huban® bad been only Daughters, the Words [their Heirs] had been 
and their Proper, yet here are Sons, and it cannot be intended that the 
Heirs] ſhall Proviſion for Daughters only, when not ſo expreſſed, and the 
ee Proviſo that reſerves a Power to the Teſtator Thomas the Un- 
cle, if he thought fit, to give Preference to any of the Chil- 
dren before the reſt, ſhews that all the Children were to take, 

unleſs the Teſtator Thomas the Uncle ſhould think proper to 

interpoſe, and make an Appointment of the zol. per Amun 

to any one of the Children; moreover the Preamble of the 

Articles was, that the Iſſue ſhould be advanced as well as the 

Huſband: and Wife, for which Reaſon all the Children of 

Bennet by his Wife Mary that were born at the Time of the 


Teſtator's Death, ought to take this 30 J. 2 Amum, and are 34 
eir 


intitled to the Arrears from the Death of Uncle the Teſ- 
tator Thomas, ad | 
Where 3dly, There being a Clauſe in the Teſtator Thomas's Will, 


chere is a that if the Eſtate given by his Will to his younger Niece Ame 
++ ap a * Lewellin, ſhould prove of greater Value than what he had 
in Caſe what before given to his Niece Mary Bennet, then ſo much ſhould 
is leftto be taken from his Niece Anne Lewellin, and be refunded to 
one r. his eldeſt Niece Mary, as would make them equal; it ws | 
ceed in Va- thereupon 2 that what the Children of Mary were in- 
lue what is titled to by the ſaid Marriage-Articles could not be taken a 
given to an- given to Mary. STE 3 1 
other, the | ; 


former ſhall rg Foe 2 N 
refund pro 


tanto; what is given to either of the Daughter's Children is to be looked upon as given 
to the Daughter. 


De Term. S. Fill. * 


1 1 
— — — 


Bat Lard Chencelhy interrupted the Counſel in this declar- 
ing it to be clearly his Opinion, that what by by the Marriage-Ar- 


ticles was provided for the Children of Mary by her Friends, 
ought to be looked u « Par ofthe Frovin | and 


as done for her; was doing that for her dren 
which otherwiſe the or her Haſband Bennet would have been 
to do themſelves. 


4tbly, Here being a Legacy of 100 l. given to the Executor, A Legacy 
af Teſtator having afterwards contracted a Debt of 25l. to 
with the Executor (who was an Attorney) for Fees and Bufineſs 7; % al 
done, reſolved Ming, a ty that An 
ed ſubſequent to the Will eber could be (a 
faction for the ſame, _ ( 
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Caſe . Keylway verſus Ræylway. 


Lord Chan- 


cellor King. 
he Stat. Obert Key died inteſtate, leaving a Wife and no 
oy . 3 a Child, and leaving a Mother, three Brothers, a Siſter, 


"Bo w 5 — and two Nieces Children of a deceaſed Brother, 
1 and poſſeſſed of a conſiderable perſonal Eſtate, and the 
_ of his Queſtion being touching the Diſtribution thereof : | 
ildren | 

ſhall die inteſtate without Wife or Children, every Brother and Siſter and their Repreſen- 
tatives ſhall have an equal Share with the Mother. The Caſe was, after the Death of the 
Father the Son died inteſtate leaving a Wife, and without Children, but leaving a Mother, 
Brothers and a Siſter, and two Nieces the Children of a deceaſedBrother. Reſolved that this 
was within the Statute, and that the Inteſtate's Wife ſhould have but one Mojety ; and as tothe 


344 


other Moiĩety, that the Inteſtate's Brothers and Siſter, c. ſhould come in for an equal Share 


thereof with the Mother. 


if, It was admitted by all, that the Inteſtate's Wife was 


to have one Moiety of his perſonal Eſtate, by the Statute of 


Diſtribution, 22 & 23 Car. 2. cap. 10. ſo that the only Di 
ficulty was, as to the remaining Moiety, whether the Inteſ- 
tate's Mother as the next of Kin ſhould have it, or whether the 
Inteſtate's Brothers and Siſter, Cc. ſhould come in for their 
Shares thereof equally with the Mother ? 

Objected on Behalf of the Mother, that by the Statute of 
Diſtribution the Mother as next of Kin was intitled to this re- 
maining Moiety juſt as the Father would have been, and that 
the Brothers and Siſter, &c, could not be thought to be of e- 

ual Degree of Kindred to the Inteſtate with the Mother; guad 
fait conceſ per Cur, Thea 


34 


De 8 Term. Paſobæ, 1726. 


Then it was inſiſted, that this Caſe was not within the Star. 
of Fac. 2. c. 17. ſet." 7. the Words of which are, That 
« if after the Death of the Father any of his Children ſhall 
« (ie inteſtate without Wife or Children in the Life-time of 
c the Mother, every Brother and Siſter and the Repreſentatives 
« of them ſhall have an equal Share with the Mother; for 
that in this Caſe the Inteſtate having a Wife, it was not within # 
this latter Statute, which is to take Place only in Caſes where 
the Mother before the making thereof would have gone away 
with the whole perſonal Eſtate ; whereas here ſhe would take 

It was admitted to be true, that the Words of the Statute are 
in the Disjunctive, (viz.) If after the Death of the Father the 
Child dies without Wife or Iſſue, that then every Brother and 
Siſters,&c. ſhould have their Share equally with the Mother; 
which Word [or] might be thought to imply, that in eitber of 
theſe Caſes the Brothers and Siſters, c. ſhould be admitted to 
ſhare with the Mother. | # #2 

But that was impoſſible ; becauſe if after the Death of the 
Father the Child ſhould die leaving no Wife, but leaving Chz/- 
dren, it was impoſſible that the Brothers and Siſter or the Mo- 
ther ſhould any of them have a Share of the Inteſtate's' Eſtate, 
which would all go to the Inteſtate's own Children ; and there- 
fore the Word [or] ſhould be taken for [and] as is (a done in (s) See the 
a great many Caſes; from whence it was concluded, that this 7; 3 
Caſe was not within the Statute of Fac. 2. but reſted upon ſus : 
that of Diſtribution, Car. 2. by which the Mother as next of Vol. I. 
e e ns, en eee eee | 
D wy | beg ; | 8 | 

Lord Chancellor decreed the contrary, holding the Intention 4 
of the Statute of Fac 2. to be, that in Caſe where after 
the Death of the Father the Child dies without Iflue, if there 
be no Wife, the Child's Brothers and Siſters ſhall come in equal- 

with the Mother as to the Whole, and that where the 

before that Statute came in for Half, there the deceaſed 

Child's Brothers and Siſters ſhall now come in for a Share 
that Moiety ; and that as the Intention of the Statute: of 
2, * n ſo in the — 
1 inſt her, * 
* That if after the Death res any of the 
* ſhall die without Wife or Children, then the Brothers 
© Liſters, &c. ſhall have their Share with ; 
here one of theſe Contingencies has ha - 
2 and Siſter, &c, ſhould' come in wi 
He admitted, that if the Inteſtate ſhould have a Child and 
Wife, and a Brother and Mother, in ſuch Caſe neither 
Brother nor Mother would have any Part, but 


take all, becauſe originally the lineal Deſcendants 
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De Term. Paſche, 1726. 


dren, ſhould be preferred before the lineal Aſcendants the Fa- 
ther or Mother; and the lineal Aſcendants, the Father and 
Mother, ſhould be preferred to collatetal Deſcendants, the Bro- 
ther and Siſter. But this being altered by the latter Statate 
therefore it was now decreed that the Mother of the Tnteftat: 
Kyluay ſhould coitie in for no mote than her Share of the 
Moiety of the perſonal Eſtate with the Inteſtate's Brothets and 
% 090. two Nieces the Repreſentatives of the deceaſed 
O 9 N | 


Thi 8 de Law by Lord Chancellor Hardwicke, | 
Cale of 5 verſh uch i iy 1799 2 38 


Caſe 10. Webſt er verſus n, 
the the Rolls. O having by his Will deviſed the Reſidue * 
theſe 


nal Eſtate to three Perſons, the Queſtion was, whether 
— were Jointenants or Tenants in common ? | 
ate to 


three is a joint Deriſe, and ſhall ſurvive. 


Reſidue of a 


I! was urged that by the Civil Law ſuch a Deviſe of a Refdu- 
um would plainly e a Tenancy in common, and tho' by 
our Law it would as uy make a Jointenancy, yet all Mat- 
ters legatory, and relating to perfonal Eſtates, were to be con- 
ſtrued according to the Eccleſiaſtical Laws; for the Spiritual 
Court had the proper Juriſdiction of theſe Matters, and it would 
be very inconvenient, if the Legatees by ſuing here ſhould have 
n and by applying to the Spiritual Court ſhould 
ve another. | 


On the other Side it was that in this Caſe it appeared 
the Executors had aſſented to the Legacy, from which Time, 
it having become a legal Property, the ſame was determinable 
according to the Rules of the Common Law. See Jones 
(Wo.) 130. Buſtard verſus Stukeley, 1 Vern. 482. Lady Shore 
verſus Billingfley. That this was a Caſe of very great and ge- 
neral Concern, and that-it had been conſtantly taken for grant- 
3 that where — og 
& joint Deviſe of a R iduary Legatees were Join- 
tenants, and ſuppoſing it to be otherwiſe, if one of the Lega- 
tees ſhould die in the Life of the Teſtator, his Share would 
go: ing to the Statute of Diſtribution, as undiſpoſed of. 

To _ it was replied, that tho' what Ar 
a i 8 l i i a ; : 
tor's Aﬀent mi þ beerue in the et es ies, of ſuch 
and-fuch particular Chattels, yet when the Deviſe was of the Re- 
fidue of 1 — Eſtate after Debts and Legacies and the 
Charges of e erer 
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ha ſhould aflent to this Bequeſt of the Räte, 


until it appeared that all the 2 — 


the 
Executorſhip were paid, it would be impoſſible to know what 
the Refiduum was, and conſequently no Property could veſt. 
The Mafter of the Rolls ſaid, this Caſe was of great Conſequence, 
for hich Realon he would take Time to cone of it; and 

amen th js a Culd the Survivor ſhould 
wha thy the he Whole dre 


n_— nn N 

The Decree was Honour th of 

Cray and Willis, 28th June ag.. 2g 0 "Ray A 
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Caſe 101. Weſt verſus Erriſſey. In Scac'. 


* HE Bill was to have the Benefit of Marriage Articles 
ſus Price. | dated 23 December 1685, and made on the Marriage 
Articles on of Richard Erriſſey with Frances the Daughter of Sir 
Marriage to ©” Peter Killigrew, and that the Settlement which (cither i 3: 


on Husband thro Miſtake or Fraud) was made in a different Manner from 
and Wife for What was contained in the Articles, might be ſet right. 

their Lives, | 

Remainder to the Heirs Male of the Body of the Husband by the Wife, Remainder to 
the Heirs Male of the * of the Husbandiby any other Wife, Remainder to the Heirs 
Female of the Body of the Husband by this Wife. A Settlement is made before the Mar- 
riage, and ſaid to 2 to the Articles whereby the Lands are limited to the Ha- 
band for Life ſans and with Power to make Leaſes, Remainder to the firſt, c. 
Son of the 1 in Tail Male, Remainder to the firſt, c. Son of any other Marri- 
age in Tail Male, Remainder to the Heirs of the Body of the Husband, There are Iſſue 
two Daughters, and the Husband ſuffers a Recovery, and deviſes the Premiſſes to his 
Siſter; the Daughters may in Equity compel the Deviſee to convey the Premiſles to them. 


The two Plaintiffs Mary and Frances Weſt were the Gran- 
daughters and Coheirs of this Richard Erriſſey and Frances his 
Wife, and by the faid Marria Artes Fame Erriſſey the 
Plaintiffs Grandfather's Uncle being ſeiſed in Fee of divers 
Manors and Lands in Cornwal and Devonſbire, did, in Conſi- 
deration of the Marriage and Marriage Portion, covenant to 
ſettle. great Part of the Premiſſes (mentioning the Parcels) . 350 
the Uſe of Richard” Errifſey the Plaintiff's Grandfather (the 
then intended Husband of Frances) for Life without Waſte, 
Remainder as to Part to the Uſe of Frances the intended Wife for 
Life, Remainder of the whole to the Heirs Male of the Body of the 
ſaid Richard Erriſſey by Frances, Remainder to the Heirs — 


K 


* 


Frances, which plain 8 Eſtate- tail to 
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* 
— 


of the of the ſaid Richard by any other Wife, Re- 
m Heirs erg. bye Wi Ke 


. iſp oy by Frances, Remainder over; with Power for the faid\Rich- 
Erri, 


1 to make Leaſes for three Lives, and to male a Jointure.. 

and before the Marriage, by Indenture dated 

the 24th of March in the ſame Year 168 5, a Settlement was 
made of the Premiſſes, and mentioned to be e r 
Per formance of the Articles, by which James Erri ey the Uncle 
conveyed the Premiſſes to the Uſe 7 Richard Err: E the 
Husband for Life /ans Waſte, Remainder to Frances his Wife 


for her Liſe for her Jointure, Remainder to the "firſt, c. Son 


of the Marriage in Tail Male ſucceſſively, Remainder to the 
firſt and every other Son of the fad Richard Erriſey by any 
other Wife in Tail Male ſucceſſively, Remainder to the Heirs 


| of the Bf Richard. Erriſſey by the ſaid Franices, 


3 Gre ene un Omi af Tunes 


for ſupporting contingent Remainders, and inſtead of limiting 


a Remainder to the brers of the Marriage the Limitation 
wry th Hae Vel Richard Ben) by the ſaid 
chard Erriſey, 
and conſequent! 2 to bar the Daughters of that 
and alſo the Remainders over by a Recovery. 
" Bihar — — Iſſue by the ſaid MarTage one ly 
ter Mary; 
u Ten Term 1698. taking advantage of this 


fold Part of hs e Amount of 6000 /. and up- 


wards, and having ſuffered. a Common Recovery of ſuch Part 
of the Premiſſes as remained unſold,” by Indenture of the r6th 
of February conveyed the Premiſſes unſold to Truſtees 
(Worth and ho be ery and their Heirs, in Truſt to himſelf for Life, 
Ke e e e e Will. 
Afterwards the faid Richard Errifſey by Will dated the 
27th of December 1722. deviſed the Premiſſes to his Siſter 
the Defendant Mary Erriſſey and her Heirs, a ſmall 
Tenement which he deviſed to one Barrable and his Heirs, and 
ran Joe de Defendant wk nt ar nga died in 
January following. 
r Daughter of Richard 2 — 

, and they had Iſſue the now Plainti Fan Fro 
ca. doch Inter Mary . the Mother died, 
The two Plaintiffs Mary Frances Wet brought © their: 


againſt Mary Erriſſey, in order to rectify the in the 


Settlement, whereby the Premiſſes, inſtead of being limited in 
ſtrict Settlement as they ought to have been in Compliance with 
the Articles and the Intent thereof, were ſettled in Tail upon 
the faid Richard ; but as to the Premiſes ſold, the Bill did 
not ſeek to diſturb the Purchaſe, only to recover the Purchaſe. 


money out of the Aﬀets of Richard Erriſty. 


The . 


De Term. * Trin. 1726. | 


(a) Dec. 
I 726. 


(3) Vide 
Vol. I. 


 Richwrd 
Power to bar either his Sons or Daughters by Fine” or Reco- 


OR Koa. at 


The lata Ele pleaded nnen 
1685. the Common a Boi the Will of Richard Errifey, 


„„ 


ang eite long Enjoyment f the Premiſſas; and the Plca being 


2 the Lord Chief Baron E 
the ſame was over- ruled 

en OE ndoces: ts he Bana 

Chief Baton P elly (who had ſucceeded to that Place on the 

Death of 'Lord Chief Baron Gilbert) and the Barons Hale, Car- 

ter and Cunynt, the Bill was diſmiſſed (a) without Ooſts; it 

being dangerous (as it was ſaid) to ſet aſide a Settlement which 


ſermed to hure been deliberately and folemnly made. 
8 it 


Res br Revetſion was not ſo much regarded ; that 
tho the Caſe of Trevor and Trevor (6) was an Inſtance in 
Point, where Marriage-Articles for ſettling Lands on the Huſ- 
band fr Life, Reinainder to the Heirs of his Body by his 
then intcndecd Wife, had been conſtrued to mean his firſt and 


agreed 8 
to the Heirs Fetnale of the Body of the Husband che Wit, 
this had never been conſtrued to mean Daughters, Sons be- 


ing more to be regatded than Daughters, as t reſerve the 
Nane of the Family; beſides, that — of 1685. 
had been atteſted by Sir Peter Killigrew Father of the faid 


France. 


From this Decree an Aj 
Lords, where it was i if, That by the 
Acticles it was agreed that the Eſtats ſhould be limited to Rich- 


ard Errifſey fot his Life fans Waſte, and that he ſhould have 
Power to make Leaſes, which was a Evidence that the 


Eſtate. was intended to be limited in ſtrict Settlement, and that 
Erriſey ſhould be but Tenant for Life, and have no 


was brought in the Houſe of 


2d), That the Settlement took Notice of the Articles, and 
was exprelly mentioned to be made in Purſuance and Perform- 
ance thereof, which Words were a Demonſtration that the 


. 352 
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n 


— 


— 


of Richard Erriſſey, who took Advantage of the Miſtakes in the 
Settlement, and ſuffered a common Recovery to bar his Iſſue, 


altho' Mary his Daughter was then living, which was appre- 


hended to have been a manifeſt breach of Truſt in him. 

Indeed it had been objected, that altho Courts of 
had in like Caſes decreed an Execution of  Marriage-Articles in 
ſtrict Settlement, in Favour of Sons, yet had they not extended 
it in Favour of Daughters, who were moſt commonly provided 
N I Years, to raiſe Portions for them in Caſe of 
Iſſue Male. 7 


But ſurely the Reaſon ſeemed to be as ſtrong, that the Ex- 
preſſion of Heirs Female of the Body contradiſtinguiſhed from 


Sons, ſhould in Marriage-Articles have the ſame Conſtruction 


in Favour of Daughters, as the Expreſſion of Heirs Male in 


Favour of Sons, ſince both were equally under the Contem- 
. plation of the Parties, and eſpecially fince in the preſent Caſe there 


was no other Proviſion for Daughters beſides the Limitation 


intended them by the iage- Articles. And ing to the 
common Courſe, where a Proviſion is made for Daughters by 
a Term for Years, it is always ſo limited, as to be out of the 
Power of the Father to bar it. Ai 4.4 

It had been objected, 2dy, That the Settlement being made 
before the Marriage, it was to be preſumed that the Parties 
came to ſome new Agreement to vary the Terms of the Articles, 


and that the Settlement was made to the Satisfaction of Sir Peter 


Killigrew, who was a Witneſs to the Settlement, as he had been 
a Party to the Articles, | Ki 
Reſp. 5 ſeems) the Settlement was not only r 
to be in Purſuance and Performance of the Articles, but the 
Appellants by their Bill charging that the Parties came to no 
new Agreement after the Date of the Articles to vary the 
Terms thereof, the Reſpondent Erriſſey by her Anſwer had ad- 
mitted ſhe never pretended that Parties aſter the Articles 
cms fo ry e e And as to Sir Peter 
Killigrew's being a Witneſs to the ſaid Settlement, he (as moſt 
Gentlemen in like Caſes) relied upon his Counſel's ing the 
Settlement ſo as to anſwer the Intent of the Articles, being hi 
ſelf a Stranger to the Forms and Method thereof, _ 
355 Ohjet. 3dy, But after ſuch a Lengthof Time and an Acqui- 
2 Settlement, the Appellants ought not at this 
Time of Day to have Reſort to the Articles of I SEW 
Reſp. The Appellants were Infants, whoſe Title did not ac- 
crue till after the Death of Richard Erriſſey the Grandfather in 
Jonny 1738 00 09 SINE Relief within a ſhort 
ime after 


_ #hh, It had been objected, if the Articles of Marriage ſhould 


allowed to control and vary the Settlement, the Purchaſers 


Richard Erriſſey would in Funn be affected. 
n n | ; 


Vo. II. To 


zdy, That the Reſpondent yas « Valuntzer under the Will 


_—_ 


Equity | 


— 


mmi 
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To which it was anſwered, that the Appellants Bill was not 
brought againſt any Purchaſer ; ſince as to. thoſe. Parts of the 
Eſtate which" were fold by Richard Errifſey, the Appellants 
only prayed” that they might have Satisfaction for the fame out 
of the perſonal Eſtate of the faid Richard Erriſſey, which had 
been principally * 2g by thoſe Sales in Breach and Violation 
of the Truſts; and that by the Conditions in his Will annexed 
to the trifling and fruitleſs ſts to the Appellants his Grand- 
daughters and Heirs at Law, he ſeemed to be aware of the In. 
jury he had done them, and that his perſonal Aſſets would be 
liable to their Demands in Reſpect thereof. | 
(a) February Whereupon the Houſe of Lords reverſed (a) this Decree of 
1727. Diſmiſſion, and decreed that the Truſtees Worth and Herle and 
| the Reſpondent Mary Erriſſey ſhould convey ſuch of the Pre- 
miſſes as were compriſed in the Articles to Truſtees, to the Uſe 
of the Appellants Mary and Frances We/t, and to the Heirs Fe- 
male of their Bodies as Tenants in common, with croſs Re- 56 
mainders to them in Tail Female; and the Reſpondents Mary 3 
Erriſſey and Barrable to account for the Profits and to pay the 
ſame to the Appellants the Infants z alſo Mary Erriſſey the Exe- 
eutrix to account for the Purchaſe Money that had been re- 
ceived by the ſaid Richard Erriſſey for ſuch Part of the Pre- 
miſſes as he had fold; and pay the Intereſt thereof to the Ap- 
pellants Mary and Frances Weſt ; and the Reſpondents to bring 
their Writings into the Court of Exchequer, and deliver up the 
Poſſeſſion to the Appellants the Infants; but as to the principal 
Monies ariſing by the ſaid Sales, theſe were to be laid out in the 
Purchaſe of Lands in Fee, to be ſettled to the fame Uſes as the 


Lands unfold were decreed to be conveyed. 35 
Caſe 102. Holt verſus Frederick. 
lle King, 


If the Mo- T* this Caſe (inter af) the following Point aroſe: Marthe 
ther being a Frederick who married one Holt and ſurvived him, had 
cows ad- three Children, two Sons and a Daughter, and having out of 

es a 2 8 2 . . 
Child and her own Eſtate given 1000 J. to her Daughter in Marriage, died 
dies inteſtate inteſtate, leaving thoſe three Children; and the Queſtion was, 
—_— den. Whether the Daughter who had received this 1000 J. from her 
| —_ Chid Mother, ought to bring it into Hotchpot, before ſhe ſhould re 


advanced ceive any further Share of her Mother's perſonal Eſtate ? 


ſhall not | 
| briog what he received from his Mother into Hotchpot. 


On Behalf of the Daughter it was urged by Dr. Sayer and others, 
that the Mother was not within the Clauſe relating to Hotch- 
pot; that the Statute of Diſtribution was grounded upon the 
ſtom of London, which did not extend to Women, tho' free 

of the City, but only to Men; that the Statute aocordingly 
| J, 


37 
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be extended as well in caſe of a Mother as a 
ther was as much a Parent as a Father, and as much bound by 


— 


fa 1 ter inteſtate leaving a Wife and Childr 

: Ne ife ſhall have a Third, and the Children ed ak 
Thirds; which ſhews, that none are within the Act, but 
thoſe who ate capable of having a Wife; and further, that the 
Words of the Statute, ** The Children of the Inteſtate not 
« being Heirs at Law, other than ſuch Children as ſhall have 
* been 13 by the Inteſtate in hit Life-time, &c.” are an 
Argument that this Clauſe relates only to the Father, and that it 
is he, and not the Mother, who is to be umed capable Nee 
Acq uifitions of advancing a Child. And laſtly, there 

roduced a ſingle Inftance, fince the making of the Statute c 
Di bathon of a Child's bringing i into Hotchpot any Advance- 
ment that was given him by the Mother, 

On the other Side it was replied, that a Mother ſurviving 
the Father and dying inteſtate, was within the Statute as w 
as the Father; and if within one Part of the Act, why not 
within every Part? That a Woman was alſo within the Act 
where there was no Child; that the Word His took in both 
Sexes, as Mankind comprehended both, and Homo was hic vel 
hzc Homo; that the Act of Parliament intended an Equality 
among Children, and this favourite Doctrine in =quity fue 4 

Fa A Mo- 


the Law of Nature to provide for her Children; and that the 
Reaſon why the Cuſtom of 1 extend to Women 
was, for tht ho ni wag * provided for thoſe who 
were concerned in Trade, and (gener - pag were Men, 
not Women, and all Citizens I. e 

Lord Chancellor : It weighs 1 . that this Act of Di- 
ſtribution was grounded on the Cuſtom of (a) London, which (a) Poſt EA. 
never affected a Widow's 2 Eſtate; and the Act ſeems to ward: and 
include thoſe within the Clauſe of Hotchpot, who are . Freemas, 
of having a Wife as well as Children, which muſt be Hu 
only ; and fo in this Caſe, (tho' without much Debate) his 
Lordſhip ruled that the Daughter ſhould not the 1000 J. 


which he had received in her Mother's time, into 
Hotchpot. 


Caſe 103. 

8 

a | * 35 

TE. mas Cotton, had ten 17 4 Parent 
Children by ir Thomas, and' about a 4 

Year HT. 
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Year after his Death married the Defendant Captain King her 
ſecond Huſband, but before the Treaty for her ſecond Marriage, 
ſhe being ſeiſed in Fee of an Houſe in Cheſbire which ſhe her- 
ſelf had purchaſed, ſettled this Houſe to the Uſe of herſelf 
during her Widowhood, Remainder to her ſecond Son Stephen 
by her firſt Huſband Sir. Thomas Cotton in Tail, the Remainder 
over; and being ſeiſed of an Eſtate for Life of about 1000 /, 
per Annum in other Lands, ſhe demiſed them to Truſtees for 
' ninety-nine Years, if ſhe ſhould ſo long live, in Truſt for her- 
{elf during her Widowhood, and afterwards in Truſt for her 
{aid ſecond Son Stephen Cotton by her Huſband Sir Thomas; and 
likewiſe by an Indenture of the ſame Date covenanted to tranſ- 
fer 10001. South-Sea Stock (of which ſhe was then poſſeſſed) 
to Truſtees in Truſt for herſelf for her Life, if ſhe ſhould ſo 
long continue a Widow, and afterwards in Truſt for her ſaid 
ſecond Son, but the Stock was never transferred ; and all theſe 
three Deeds were drawn by one Brereton an Attorney imployed 370 
by her for that Purpoſe, and were by her delivered into ho ſaid 
Brereton's Hands, with a ſtrict Charge, that he ſhould not part 
with them, and ſhe herſelf had oftentimes declared, that ſhe 
had done this for the Sake of her Children; but Lady Cotton - 
ſwore, that ſhe never gave Notice of any of theſe Writings to 
the Defendant Captain King her ſecond Husband, who alſo Aa 
that he had no Notice of any of theſe Deeds before his ſaid Mar- 
riage with Lady Cotton, but on the contrary that Lady Cotton 
before her Marriage delivered to him a Particular of her Eſtate, 
wherein were compriſed theſe ſeveral Houſes and Lands, and 
this 1000 J. South-Sea Stock, all written with her own Hand, 
and this Particular was produced and proved to be her Hand, 

. but not proved to have been delivered by Lady Cotton to Captain 
King before the faid Marriage ; it moreover appeared, that the 
Lady Cotton's Jointure was worth 1000 J. per Annum. | 

* The Bill was brought to have theſe Lands and Stock and the 
mean Profits ſince the Marriage, and the Deeds delivered to the 
Plaintiff the ſecond Son. | 
It appeared in the Cauſe that the Deeds, of which there were 
Duplicates, continued in Brereton's Hands until after the ſecond 
Marriage, and that afterwards Lady Cotton ſent for them, and 
that ſhe received them and placed them in another Hand, (one 
Grey's) where they were left, and came to the Executors of the 
ſaid Grey, who were made Defendants in this Cauſe. 
See the Eaſe Lord Chancellor : As to the Lady Cotton, if ſhe had executed 
verſus Gil. theſe Deeds, and kept them in her own Hands or Cuſtody, and 
bam, Vol. I, they had been got thence, I do not think ſhe ſhould have 
been bound by them; ſo if they had been placed in the Hands of 
her Agent, for her Agent's Hands are her Hands, and Brereton 
ſcems to have been her Agent, he having been imployed by her 300 
to draw theſe Deeds, and no other Perſon privy thereto. _ 


De Jam X Trim. 17a. 


that ſhe — — — — top. 
this out of her Power, ſo that I ſhould make no Difficulty, if 
the Lady were the Survivor and the only Defendant in the 
Cauſe, to decree againſt her. 

But as to the Huſband, who had no Notice of any of theſe 
Deeds, and as to whom the Lay Cotton appeared the viſible 
Owner and in Poſſeſſion, it is hard to decree againſt him, or do 
any Thing whereby to expoſe him to be hurt by theſe Deeds; 
tuch a Settlement made by a Woman before Marriage, _— 
the Privity of the Huſband ſeems to be fraudulent. 


would put this Caſe : Suppoſe a Woman privately before Mar- 
riage gives a Bond without any Conſideration to a third Perſon 
for 1000 J. and marries one who knows nothing of this Bond, 
ſurely Equity would relieve againſt ſuch Bond; and tho in 
Caſe of a Proviſion for younger 2 there is the Conſide 
ration of Blood and natural Affection, yet all theſe Deeds, as 
againſt a Purchaſer, would be fandulent — — I incline 
” teak — | 


3 being — and had really no Right to 


they were 
Lord Chancellor : This deſerves to he — 8 * 
will give my Judgment therein to-morrow. 
Accordingly the next Day his Lordſhip decreed the Defen- 
dants the — Obey to deliver up the Deeds to the Plain- 
tiff, and that the Plaintiff might ſue in the Name of the Truſ· 
tees, without Prejudice to any Relief that the Defendant King 
might have on his Bill, and the Bill to be diſmiſſed as to the De- 
Par omg ame 016 Vide p, King ver- 
Hon. 


Carrick verſus Errington. Caſe 104. 
| | Lord Chan- 


| | cell King. 
DAR D Errington ſeiſed in Fee of Lands in Northum- The 
berland, by Leaſe and Releaſe in 1714. ſettled ers of te in K 


Vor. 11, O 00 ta 4 ki 
Papilt from purchaſing Land, diſables a heats 1 Purchaſe, — fam 


_ taking by Deviſe. 


Deviſe to A. 
a Proteſtant 
for Life, Re- 
for Life, Re- 
C. a Proteſ- 
dies, B. be- 
is diſabled to 


Lands to A. 
for Life, Re- 
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to the Uſe of himſelf for Life, Remainder to his firſt, Sc. Son 
in Tail Male 3 to Thomas Errington a © 
Papiſt for Life, Remainder to Truſtees and their Heirs during 
the Life of Thomas Errington the Papiſt to — contingent 
Remainders, Remainder to his firſt, c. in Tail Male 
ſucceſſively, Remainder to William Errington a Proteſtant for 
Life, Remainder to Truſtees and their Heirs during the Life 
of William Errington to preſerve, &c. Remainder to his firſt, 
Ge. Son in Tail Male ſucceſſively, Remainder to his own right 
Heirs, vi Th en ih sf 
: "Edward Errington died without Iflue, leaving Siſters who 
were his Heirs at Law and Proteſtants, and one of the Queſti- 
ons was, what ſhould become of this Eſtate, and who ſhould 
take the Profits thereof during the Life of Thomas Errington the 
Papiſt, whether the Heir at Law of Edward the Grantor, or 
the Remainder-man ? 8 | | 
And firſt it was ruled by Lord Chancellor, and given up by 
the Counſel on all Sides, that ſince the great Os EI 
Radchffe, which was reſolved in the Houſe of Lords, the latter 
Clauſe of the Statute of 11 & 12 V. z. cap. 4. for preventing 
the Growth of Popery, and which diſables a Papiſt from taking 
any Land, or Truſt or Intereſt in or out of Land, by Purchaſe, 
muſt not only be underſtood to prevent a Papiſt buyi 
Lands, bat alſo to diſable him from taking any Lands Pur 
chaſe, and therefore in the aforeſaid Caſe, where the Deviſe 
was of Lands to be ſold for the Payment of Debts, and the 
Surplus to the mag, foraſmuch as the Papiſt would be intitled 
to the Surplus of the Eſtate, paying the Debts, this was con- 
ſtirued a void Deviſe, as to the Papiſt 

2dly, That if the Caſe were no more than that Lands were 
limited by Leaſe and Releaſe to the Uſe of A. a Proteſtant for 
Life, Remainder to B. a Papiſt for Life, Remainder to C. a 
Proteſtant, and A. dies, in ſuch Caſe the Remainder to B. the 
Papiſt being void, the next Remainder to C. ſhall take Ef- 
fect preſently, in the ſame Manner as if a Remainder were li- 
mited to a Monk for Life, or to one who refuſes to take; or 
if ſuch Remainder-man were dead, and there had never been 
ſuch Limitation. 


ſhall take preſently, in the ſame Manner as if the Remainder had been to 8 


In the next Place the Court declared, that the fuld Statute 
extending to Truſts as well as legal Eſtates, the Remainder 


for Life, Remainder to Truſtees for the Life of B. in Truſt to let B. take the Profits and 
to preſerve the contingent Remainders. The Truſt to let B. the Papiſt take the Profits is 
void; but the Truſt to preſerve the contingent Remainders . And in this Caſe the 
Grantor and his Heirs'being Proteſtants ſhall have the Profits during the Life of B. the Papilt, 
and after B's Death then they ſhall go to B's Son, being a Proteſtant. | 


— 


— 
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limited to Truſtees to preſerve conti Remainders, as to 
ſuch Part and ſo much as was to be in Truſt to let 
Thomas Errington the Papiſt take the Rents and Profits during 
his Life, was a void Truſt ; but that the Truſt to preſerve con- 
tingent Remainders to the firſt, &c, Son of Thomas Errington 
the Papiſt was good. IIB. 4 
3dy, In the principal Caſe it was held, that in regard if the 
Eſtate ſhould go to the ſubſequent Remainder-man William 
Errington the Proteſtant, it could not afterwards go back to 
any Sons of Thomas Errington the Papiſt who might be Proteſ- 
tants; and this being an ip and Wrong to a third Perſon, 
therefore the Rents and Profits of this Eſtate, during the Life of 
Thomas Errington the Papiſt, ought to go back to the Siſters 
and Heirs at Law of ;Edward Errington the Grantor, and that 
theſe Siſters and Heis at Law of Edward Errington being Pro- 
teſtants, ſhould have the Rents of the Premiſſes from the Death 
of Edward Errington the Grantor. _ . eg, 
Notwithſtanding it __ objected, that the Convey- 
ance being by Way of Leaſe and Releaſe, the whole Eſtate paſ- 
ſed out of the Grantor, and could not return to him again, but 
muſt go to the next in Remainder capable of taking; and furs 
ther, that fince this was a Truſt in the Truſtees during the 
Life of Thomas Errington the Papiſt, anda 'Truſt was a Creature 
of Equity, the Court which had the Power and Direction there- 
of, ought to let William Errington the next Remainder-man 
into the Poſſeſſion of the Premiſſes, and that in Caſe Thomas 
Errington the Papiſt ſhould leave Proteſtant Sons, then the 
Court would order the Truſt for the Benefit of ſuch Son, and 
ſecure the Profits to him. 
364 But Lord Chancellor ſaid, this would be making Uſe of an 
extraordinary Power of directing and diſplacing Eſtates, which 
be would not take upon himſelf to do; and that the Intent 
and Meaning of the Statute was in a more plain and eaſy Man- 
ner complied with, by conſtruing the Eſtates and Truſts to be 
void, as to the Papiſt only, but not to let the next Proteſtant 
Remainder-man into Poſſeſſion before his Time, ſo as to pre- 
judice or endanger a third Perſon, the Son or Sons of Thomas 
Errington the Papiſt, Gc. wherefore let the Heir at Law of the 
Grantor take the Eſtate for ſo long a Time only, as the ſame is 
undiſpoſed of by the Grantor. one} 44.80 
4thly, It was held, that as to the former Clauſe of this Ir 
tute, which diſables Papiſts from taking by Deſcent, unleſs Ie hen 
they conform within fix Months after Eighteen, if they (the the Age of 
Papiſts) were above fix Months after Eighteen before the making <ighteen and 
the Statute, ſo as it was impoſſible to comply with the Statute, 3 
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then ſuch Perſons are not within the Clauſe, nor ſhall ſuffer by Sar of 
it. N | ; 2199 a . 


| gainſt Pa- 
2 1 
dut of the former Clauſe of the Statute. 


OG This Decree wus afterwards affirmed (4) on an Appeal in the 


Cale 155. Mattes verſus Thomas. _ 


At the Rolls. © 


Husband af- HE Huſband purchaſed a Term for Years to himſelf - 


ter Marriage and his Wife, and the Survivor, and the Executors, Ad. 
8 2 miniſtrators and Aſſigns of ſuch Survivor for the Reſidue of the 


erm to 


himſelf and Term. | 


Wife, and the _ 4% Terr 22] CT" | | 

Survivor and the Exeeutars, Adminiſtrators and Aſſigns of ſuch Survivor; Husband aſſigus the 
Term in Mortgage, Proviſo to be void en + ey of the Money by him or Wife, or the 
Executors of him or Wife. Proviſd that the Husband, his Executors or Adminiſtrators ſhall 
till Default of Payment quietly enjoy. Husband ſeven Years after contracts Debts and dies. 
Decreed, that this Settlement of the Term being after Marriage, in the Power of the Huſ⸗- 


band, and the Be of Redemption being reſerved to him as well as to his Wife, and be- 
ing alſo in the Caſe of Creditors, was Aſlets to pay Debts. | 


This Perchaſe was made after the Marriage, and the Hu. 
band being a Tradeſman, and having Occaſion for M 

mortgaged the Term without the Wite's joining (as he mi 
do) and the Proviſo fort Redemption was, that if the Huſband 
and Wiſe, or either of them, or their or either of their Execu- 
tors or Adminiſtrators ſhould pay or cauſe to be paid the Mort- 
ee and Intereſt at the Day, then the ſhould 

* | 


And the laſt Proviſo was, that until Default of Payment, 
the Huſband, his Executors and Adminiſtrators, ſhould quietly 
enjoy. 


365 


The Huſband ſeven Years after contracted Debts, and died, 


leaving his Wife Executrix, the Mottgage-Money unpaid, 
. The Queſtion was, whether the Equity of Redemption of 
this Term was Aſſets for the Payment of the Huſband's Debts, 
or ſhould go to the Wife as Survivor? | 
By 7 Solicitor General, the Proviſo is, 
ment, whether it be by the Huſband or 
cutors of the H 
ſhall in any 


tion; but in the preſent Caſe it was but a conditional Alienati- 
on, and ſo void upon Payment of the Money. 

Maſter of the Rolls : The Settlement of this Term upon the 
Wife being after Marriage, is a voluntary Cony 


, 
* 


eyance, 
being only a Term for Years, it was always in the Power of the 
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Huſband to forfeit or alien, and the Ma PER 
M 


the laſt Proviſo being that the Huſband, E 
may enjoy till Default of Payment, 


Here the Equy of Retenpion d ths ren 0 


SE 


Heath verſus Heath, | Cale 106. 


Ai the Rolli. 

O ſeiſed in Fee of Lands and 2 1 One ſeiſed in 
Eſtate, having Children and 7H. Lega - Fee of a real 

cies by by his Wil, 1 bo fl te our of his real Et . | 
direQs, that his Legacies be paid out 


Children; his Children ſhall have his 
the Debts, and the real Eſtate only ſhal 


mes of the Rolls : If the Legacies had been only cHarg, 
Eſtate Id 
il apple to y them, and ſo ſhould it ha 


67 by the Will, „ 
5 [Fine only; but the Debts ſhall till de a | 


Eſtate, the Will not ordering the Debi 
out of the real, 


Watkinſon 0 | an 0 | 


N this Caſe it was decreed by the Maſter 
ſeemed to be admitted by the — 


2 hin 
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cellor King. 


the Owner thereof for Payment, and in ſuch a Caſe, in a Suit 
in the Court of Admiralty to condemn the Ship for Non- 
ayment of the Money, the Courts of Law will grant a Pro- 
Fibition ; and therefore, if the Owner, after Money thus laid 
out, mortgages the Ship, tho it be to one who has Notice 
that the Money was fo laid out, and not paid, yet ſuch Mort- 
gee is well intitled, without being liable for any of the Money 
I laid out for the Benefit of the Ship as aforeſaid, and the 
Ship is no more liable for this Money than a Carpenter laying 
out Money in the Building of an Houſe has a Lien the 
Houſe in Reſpect thereof, tho by the- Law of Hollend be hs, 
but this not being the Law of England, ſuch Carpenter muſt te- 
ſort to thoſe who imployed him, or to the Owner of the Houſe 
for his Money. 
But it is true, that if at Sea where no Treaty or Contract 
can be made with the Owner, the Maſter imploys any Perſon 
to do Work on the Ship, or to new rig or repair the ſame, 
this, for Neceſſity and Incouragement of Trade, is a Lien upon 
N and in ſuch Caſe the Maſter by the Maritime Law is 

allowed to hypothecate the Ship. +4 | 


” 


Cilercs, Fervoiſe verſus O Carrol. 
Lord Chan- | E 19 . 
'HE Minutes of an Order in this Caſe were taken diffe- 
An Order rently in the two Regiſters Books, in Mr. Goldsbarough's, 
for appearing that the Defendant ſhould at the Hearing appear gratis, and 
282882 pray no Day over, but in Mr. Price's Book it was only, that the 
ords, 1 Defendant ſhould appear gratis, leaving out the latter Part, 
That the De- E . 
e fol inp as Bey ares. 3 | 


The Order was drawn up with the latter Part in it, that the 
Defendant ſhould appear gratis, and pray no Day over ; upon 
which a Petition was exhibited for the leaving out of theſe latter 
Words, and Mr. Attorney General inſiſting on the Behalf of 
TIN that the Court had given no Order for inſerting 

Lord Chancellor asked Mr. Attorney General, what was the 
1 of theſe Words, That the Defendant ſhall appeer 
gratis? 2 3 | Ws Sees 
Mr. Attorney General: Theſe Words are taken to fo 
the Want of Service, of a Sulpæna, that the Defendant ſhoul 
be as much bound to appear, as if proved he had been ſerved, 
and are no more than admitting gervice. WE; 3 
Lord Chancellor : Conſenting to an Order that the Defendant 
ſhould appear gratis muſt mean, that he ſhould appear, and is 


3/ 


4 


” 
— 
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— ſo bat be former Words plainly imply the 


latter. 
For which Reaſon let the Order ee and I 
Petition be dl 


4 


309 Attorney Kant * Gill e 


Lord Chan- 
NE by Wil, deviſe an e.. ber ller King. 
and alſo 100 J in to 4. and his Heirs, and H 4 peers. r 
died without Heirs, then to Ity ; A. died without Iflue 100 J. and 
N and then the Tenor die, oP of yol. per 
Information was brought againſt the Executors to ae , 
Charity, to which the Executors demurred. | Hes, an 


if A. d 
without Hers, then to g Charky. | Lee. the Will 
void as to the Whole, and the Charity cannot take. b 


llnſiſted for the Demurrer, that this Caſe catne now a fully 
before the Court as it could do upon a Hearing ; and as to the ] 
Money, the Deviſe over after a Death withou without Ilſue was void ; | | 
and with Regard to the Annuity it was urged, that the Words 2 
If A. died without Heirs, and not ſaying Heirs of his 
but Heirs, gener would be void; and that cen 
Difference in fa) 
the Deviſee over was a Brother or Couſin, or any Perſon that yon 
was inheritable, in ſuch Caſe it bein impoſſible that the firſt Vo | 
Deviſee ſhould dic . Heir, while the Deviſee over, who | p 
was a Brother or Couſin ſhould be living, this ſhewed the 2 — en- 1 
tion of the Teſtator to be, that the Wards Dy e bee, | | 
Heir muſt be underſtood, dying without ice Ya his 1 Bog, ew „ 4 
Blood, or a 


* See 
r. zy. Herns verſns Gl, "that if (4) See alſ 


if the Deviſee over was a Brother by the 
Stranger. 

, As to A. the Deviſee's „e eee e 
tor, this was ſaid to be wholly immaterial; for if che Will as 
void at the making of it, ſubſequent Accidents would not make 
it al oy, quod ab initio non valet, trattu temporis non con- 

valeſcet. 
O Mr. Attorney contra : 1ſt, A Will ought to be taken agree- 
57 able to the Intent, OL ee Wl 
to common Parlance”; a Man is faid to die without Heirs, or 
_ to have no Heir, when he is dead Without Uſe, und this ©on- 
radon ought the aber ro prevail in tho preſent Cas, God 
mainder being limited to a Charity. 
2dh, Suppoſing the firſt Deviſe to be in Tail, fince the De- 
viſee' in Tal is dead without ive in de Liſe of the Veſlater 
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on a Demurrer, ſince it is poſſible the Information itſelf 
may not have ſet out the Will truly or fully, all which will ap- 
pear at the Hearing. e ; 
Lord Chancellor : If the Information does not fully ſet out 
the Will which gives this Charity, it is your own Fault ; be. 
 fides, it will not conclude you, for you may amend your In- 
formation, | 
As to what is ſaid, that the Deviſe of the Remainder ought 
to be ſupported as given to a Charity; ſuppoſing it void if given 
to a common Perſon, ſo ſhall it be alſo when given to a Cha- 
rity. The Deviſe being to A. and his Heirs; and if A. die 
Without Heirs to a Charity, ſuch Deviſe over is void, and the 
Word Heirs mo mays Med moment Heirs of the Bach, 
where the Deviſee over is not inheri 
And the Death of the firſt Deviſee in the Life-time of the 
3 | Teſtator can make no Alteration, if the Will was void at the 


making. 
Lai, This Cauſe comes before the Court as fully upon 


the Demurrer as it would do upon the Hearing, and faves 
| Charges to the Parties. Sg 48 SE 
M Wherefore allow the Demurrer. 


Caſe 110. Duke of Chandos verſus Talbot & Ux. 
55 ARS: > 

- ceffor King, | * Io . | 
Maſter of the © HE Duke of Chandos brought his Bill the De- 
Al. 2 1 fendants Talbot and his Wife, to „ to per- 
| Regulary form Articles entered into by the Husband for the Sale of the 
. the Anſwer Manor of Shaws in the County of Berks, being the Wife's In- 
3 of a Feme heritance, and late the Eſtate of Sir Thomas 84 to whom 
| Core, e was Heir, 4 | | 

4 ought to 


have an Order to warrant it; but if the Feme Covert's ſeparate Anſwer be put in without an 
Order, and the ſame be a fair and honeſt Anſwer, and deliberately put in with the Codſent 


of the Hu and the Plaintiff accepts of it, and replies to it, the Court will not « the 
Motion of the i. or of bee Exeomors, fir altde. . | 


The Wife anſwered ſeparately, inſiſting that ſhe was not 
bound by the Husband's Articles, however, provided ſhe might 
have 13,0001. of the Purchaſe-money to diſpoſe of to her ſe- 
| parate Uſe, (the whole Purchaſe-money being a0, ooo l.) and 

N the Timber to be valued, ſhe was willing the Sale ſhould go 
On. 8 5 ; 


$0 The Defendant the Husband alſo anſwered, and deſired that 

XD the Artieles might be performed; the Plaintiff replied to both 
the Anſwers ; and ſome of the Relations of the Wife i 

that the Wife's Anſwer was gained by Threats and Fraud, it 


Za, The Court ought not to ſuffer this Matter to be flifled 
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eee 


was by the Court referred to the Maſter, to examine how and 
There being no Onder fur 's anſwering ſeparately, it 

regularly put in of not. "RY 

The Maſter: reported, that the Defendant the Feme Covert 

did adviſe about — in of this Anſwer, and was fully 1 
iſed thereof, and did it with great Deliberation; and as to E 

Matter of Regularity, he reported, that it being put in ſe- . 

tely, in her Favour, at her Deſire, and with the Conſent of -» 

E and the Plaintiffs having accepted thereof and re- 

plied thereto, he conceived it to be regular. | 

In the mean Time the Wife died, but before her Death, 

Exceptions to the Maſter's Report were filed as to the Regu- 

hri i 3 . Len 3 + be 4 ' 

Eos Chantellor called to his Aſſiſtance the Mafter of the Rolls; 

and on hearing Counſel they both held, that in regard it 'was 


37 


1 


thereto, and that it was done at her Requeſt, with the Conſent 
of her Husband, and that the Plaintiff had accepted of it, and 
to the ſame, therefore” the Feme Covert, or any on her 
could not aſſign that which was done in her Favour, as 
the Rolls inſtanced in the Caſe of an 
Eſſoin being t 


for her Advantage. | * | 

373 For which Reaſon, the Feme Covert's Anſwer was reſolved 
to be regularly put in, and the Exceptions to the Maſter's Ne- 

port over- ruled. | 


Blakeway verſus Earl of Strafford. Caſe 111. 

| | 7 Lord Chan- 

1 Plaintiff brought his Bill againſt the Earl of Straf. g. 
L ford, as Adminiſtrator with the Willannexed of Sir Henry One owing 
Tad tobe paid out of Alke, and ſhewed by his Bll, that Ja Wa 
was a Sail-maker, and was imployed by Sir H. e OT EIT 
ia 140 1799-9 fit Sail-cloths, and other Tackle to Sir by che 

or. ll . R449. +, | | Hewy's mkanicas, 


4 Lands in Truſt to pay his Debts, this Debt tho* barred by the Statute h revived by the 
it þ 


5 


PERCY 
in, 
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fore the Bill brought. 


Arn... 


the Plaintiff in 3437. and that in December 1714. the Plaintiff: 
received 50 J. in Part of his Debt, and that Sir Henry died the 


Henry's Ships, on which Account Sir Henry was indebted to 


PF = 4 


29th of September 1719. having made his Will, and deviſed his 


Lands to his Executors in Truſt to pay bis Debts, and that his 


Executors renouncing, the Defendant the Earl of Strafford ad- 


miniſtred with the Will annexed. 8 
The Defendant e the Statute of Limitations, and that 


neither the Defendant, nor (as he believed) Sir Henry, made 


any Promiſe to pay the Debt in Queſtion within fix Years be- 


For the Plea it was faid 1½, That this Plea of the Statute | 


ought not to be diſcouraged any more than that of the Statute 
of Fines ; it being made _ for the Quiet and Repoſe of 
the Subject, eſpecially in the Caſe of an Executor or Admini- 


. ftrator, as the preſent Caſe was, who might not be ſuppoſed to 


be able to prove Payment, as the Inteſtate, if alive, would haye 
6 

2dly, That by the Statute of Limitations the Debt was bar- 
red, extinct and become as no _ and therefore the Will 
of Sir Henry Fohnſon ſubjecting Lands to the Payment of 
his Debts, muſt be conſtrued to mean ſuch Debts - as were 
then ſubſiſting, not ſtale Demands barred by the Statute, for 
that a contrary Conſtruction would give Way for vexatious 
Demands, and occaſion People's raking up old dormant Pre- 
tences. 


On the other Side it was argued, 1/ff, That the Statute of | 


Limitations was far from extinguiſhing the Debt, which was 


ſtill ſubſiſting, and to be barred# only by pleading the Statute, 


which the Defendant was not bound to do ; that it was plain 
the Debt was not extinguiſhed, becauſe the very acknow- 
ledging of it, would revive and take it out of the Sta» 
tute. ; | 
 2dly, That in this Caſe Sir H obnſon's having paid 50 /. 
in 1 «4 in Part of the Debt arch nn the 
reſt was due, and that ghis was taking the Caſe out of the Sta- 
tute, Sir Henry dying in 1719. 9 

zaly, That the Will of Sir Henry ſubjecting his Lands to 


the Payment of his Debts did create a Truſt, which was not 
| barred by the Statute of Limitations ; and they cited the Caſe 


2 Vide 
alk. 154. 
2 Vern. 141. 
Gofton ver- 
ſas Mil. 


of (a) Staggers verſus Welly, where it was decreed by Lord 
Cooper, that ſuch a Will ſubjecting Lands to the Payment of 
Debts did raiſe a Truſt, and revive a Debt barred by the Sta- 
tute of Limitations, | 


Lord Chancellor :- 1 would be cautious: of giving any Relief 
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againſt an Act of Parliament; but it is plain the Debt is not 375 


extinguiſhed by the Statute of Limitations, ſince the a" 


| - 


& Trin. 1726. F 


—— tet... a. 


muſt be pleaded, which the Defendant is not bound to do; 444. 144- 

and if he afterwards will acknowledge the Debt, it takes it out , 44. v.. 

of the Statute. : | 419: | 
But let me be attended with the Caſe of Staggers verſus 


'- Welty; which accordingly” was done; and thereupon his 
Lad over- ruled this Plea of the Statute of Limita- 
tions, 


Upon an Appeal brought in the Houſe of Lords, this De- 
os was reverſed, and the Plea ordered to ſtand for an An- 
* en 2 
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Caſe 112. 


At the Rolls. 


On aBillto 


ſettle the 


Boundaries 
of a Manor, 
it was de- 
creed that 
each Party 
ſhould give 
to the other 
a Note of 
their Boun- 


daries, and that it ſhould 1 25 801 10 

- fendant on the firſt, ſecond, and third Trial, the Defendant was not only allowed the Colts 
of all the Trials at Law, but — the Coſts in — 1 in Regard the Defendant had no _ 
and the Plaintiff might have tried it at Law wi Bill 
Partition, no Coſts on either Side, becauſe it is for the Benefit of 


{ 

Bill, 

And now upon the Equity reſerved, it coming on before the 37 } 
Maſter of the Rolls, it was urged for the Plaintiff, that as to 

| the Coſts of the three Trials, the Plaintiff muſt ſubmit to pay > 
them; but with Regard to the Suit in this Court the Bill ſeem- 


ries appeared to be as they were given in by the Defendant, 


n 


Terms. Michacis, | 


1726. 


Metcalfe verſus Beckwith. 


N a Bill to ſettle the Boundaries of the Manor of Dal, 

of which the Plaintiff was Lord, and of the Manor 7 

of Sale, which belonged to the Defendant, the Plain- 

tiff and Defendant inſiſtin upon different Boundaries, 

it was ordered that the Parties ſhould give a Note to each other 


of their Boundaries, and that the Matter ſhould be tried in a 
. 


ed Iſſue. And the Iſſue being found for the De- 


out comin 2 * ty. On a 


4 Trial was had, in which the Verdick was 
the Defendant, and afterwards 5 new Trial granted N 
that a third Trial, upon ue of the Judge, that the 
Jaſt was aguinit Evidence} by pon the third Trial alſo the 
like Verdict was found for the Defendant, fo that the Bounda- 


and contrary to what had been alledged by the Plaintiff's 


ed to be in the Nature of a Bill of Partition, where naar 
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Side pay Coſts, it being for the Benefit of both Parties, to have 
their Shares in Severalty, and that in the preſent Caſe; there Was 
by this Trial a plain Advantage to the Defendant by the Bounds 
of his Manor being ſet out by this Verdict, in the fame Way as 
they bly would have been in a Bill of Partition; for which 
Reaſon the Plaintiff ought to no Coſts, and the rather in 
this Caſe, in regard the Plainti a probable Cauſe of Suit, 
and it muſt be preſumed that at the Hearing there was Evidence 
on both Sides ; and therefore, to ſatisfy the Conſcience of the 
Court, it had been ſent to a Trial, „ 


it would be hard to make the Plaintiff y the Charge of ſatiſ- 
fying the Conſcience of een when the Thing was in in 
Nature doubtful. : 


But for the Defendant ie was aid, that the Plntf's Bill in 
this Caſe ought to be diſmiſſed, and the Defendant havin 
Bill, the Diſmiſſion ought to be with Coſts; otherwiſe an. 
couragement might be given for great Vexation, without bs 
Proſpect of the leaſt Recompence. 

Maſter of the Rolls : The Objection that this Bill wth bh. 
ture of a Bill of Partition, ſeems to be of ſome Weight; but 
as the Defendant has no Bill here, and the Plaintiff might have 
tried this Matter at Law, and more eſpecially fince no Part of 
the Iſſue is found for the Plaintiff, who is in the wrong in foto, 
why ſhould he not be within the common Rule, and pay Coſts 


throughout ? Diſmiſs the Bill with Coſts, | 


Gyles verſus Hall. Caſe 113, 
| LO 
HE A e ys t nos Axio a Tem: 
Mortgage, and to ſtop ayment of Intereſt from 
25th of September 1722, there having been then a Tender age Maney, 
made of 1000 J. the Mortgage-Money and Intereſt. to be deer 
e 


of paying it in; and if the Tender be inſiſted on to top 1 muſt be kept 
_ that Time becauſe the Party is to be axcore priſt. _ otice given to 


Front he Mortgage-Money at Lincoln's Inn Hall, tho“ this — the Place mentioned in the 
of the , yet where Tad, lent in Town, and no Odjection made to the 
er wie for a perſonal T 


es fo. , 


te ee gave pe before the 2 of March 191 — 
* — *. — citing to the Dehn 
ewe” water whe and Inte- 
2 Hours of ten and twelve in the at 
Lincoln's Im Hall on the 25th of September 1722, which ac- 
cordingly was done. 
ObjeZ. by Solicitor General Talbot, Lincohi's Bm Hall is not 
01 rr 
OL, 


— 3 7 — ———ʒ öͤ 
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the Payment of the Money, and therefore the Tender muſt be 

Lord Chancellor The Money being lent in Town, and after 
perſonal Notice given for the Payment thereof, and no Objecti- 
on made by the Mortgagee to the Place at the Time of the 
Notice, it would be very hard to make the Mortgagor travel 
with this great Sum of Money to Oxford, where the Mortgagee 
lived. \ | 


But in this Cafe it ought to appear, that the Mortgagor from 
that Time always kept the Money ready ; whereas the contrary 


thereof being proved, that the Mortgagor was not ready 0 pay 3 


it, therefore the Intereſt muſt run on; and decree the 
dant to re- aſſign to the Mortgagor, or his Order, | 


Cafe 114. Townſend, Plaintiff, 


oo Lawoton, John Lawton Defendants. 
Jun' and Montague „ 


OnMar- NV Settlement on the Marriage of the Defendant Jan 
Bon Bands Lawton Senior, Lands were limited to his Uſe for 99 


#: for bo Years, if he ſhould ſo long live, Remainder to the Defendant 
Years, if be Montague and-other Truſtees (of which Montague was the Sur- 


Remainder. gent Remainders, Remainder to his Wife for Life, Remainder 
Heirs during do the firſt and ſecond, Cc. Sons of the Marriage in Tail 
the Life of Male ſucceſſively, Remainders over. e | 
o ſuppo be: 
| contingent Remainders, Remainder to the firſt, c. Son of A. A. has two Sons, C. and D. 
A. the Father having mortgaged the Premiſſes, he and his Son C. covenant to ſuffer a Reco- 
very, and to procure B. the Truſtee to join, B. the Truſtee by Anſwer ſubmits to the 
Court: Court will not compel the Truſtee to join, unleſs D. the ſecond Son of the Mare 
riage will conſent, 25 | 


The Wife was dead, and the Defendants Edward Lauts 
and John Lawton were the only Iſſue of the Marriage, and the 
Defendant John Lawton the Father having mortgaged the Pre- 


. miſſes to the Plaintiff, and the Defendant Edward Lawton the 
Son being come of Age, the Father and Son entered into Ar- 
ticles with the Plaintiff, and thereby covenanted, that they 
would ſuffer a Recovery, and procure Mr. Montague the fur- 


viving Truſtee to join therein: But, 


Mr. Montague refuſing to join in 
Præcipe, the Plaintiff — 2 


79 


ſo long live, vivor) for the Life of Jobn Lawton Senior, to preſerve contin- 


M.. 


81 


DTS 


Mr. Anda Ee ts 


direct, and Fohn the younger Son was made Deſen- 
dant. 

Lord Chancellor aſked if the younger Brother would conſent. 
tat he Te thou ji g a Tenant to the Præcipe? 


and being told No ; his Lordddip then he would not de- 
ces the Truſts to join for that he would not take away any 
Man's Rig 
Hereupon-it was infiſted, that the Court had done the like in 
pod n Son of Sir Francis 1 


111 


tlement. 
Lord Chancellor : Ny ant? ſo, were 
come before me ; in the Caſe cited, the Traſe 


Duke of Es verſus Atkins. dite 115. 


Lord ine. 
Aron Kinton being ſciſed of a, Leaſchold Eftate for three In Bh, 
Lives, and having upon his Daughter's ſettled = — 


the ſame upon Truſtees, u Truſt 20 Un Don ter for her Life, Livesgrant 
Remainder to her Huſband, Remainder in Truſt to her Chil- ed 104; bis 
dren, and for Want of ſuch Children, then in Truſt, to the ſaid and Admini- 
Aaron his Executors and Adminiſtrators ; and the Daughter be- eons 
ing dead without leaving any Child, 


— Dey gl Conn 6 Le or Yu Th 


7 Kinton makes a Will, and dite the n 
which was thus reſerved to himſelf and his 
Wife for Life, and afterwards to his Siſter, and then 19 iy SE 
ter's Son, and dies. 

On a Bill brought by the Duke of Devon who-wasa confide- 
able Creditor of Aaron Kinton, to charge this Eſtate with his | 
Debts, it had been decreed by (6) Cowper, that the Re- () 2 Venn. 
verſion of this Eſtate for Lives reſerved to Aaron Kinton, bis 9. 
Executors and Adminiſtrators, * 


top 
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and Perjuries made perſonal Eſtate, and being made ſuch could 
not be deviſed away by the Teſtator in Prejudice of his Credi- 
— but ought to be liable to his Debts, and ſold for that Pur- 


. the Deviſee in Remainder after the Death of Aaron Kin- 
ton the Teſtator, not being made Party to that Suit, and the 
Teſtator's Wife the Deviſee for Life being dead, he now brought 
this Matter over a 

And it was infiſted upon by Talbot Solicitor Ge that 
tho the Remainder-man could not be bound by the former 
Decree, not having been a Party thereto, yet ſo far might that 
Decree be made Uſe of, to ſhew it to have been the- -Opinion of 
that great Man my Lord Cowper, that an Eſtate pur auter wie, 
when limited to Executors, was perſonal Eſtate, and as ſuch, 
* diſtributable within the Statute of Diſtribution. 

Mr. Attorney General: Before the Statute of Frauds and Per- 
Juries, it is plain an Eſtate pur auter vie was not conſidered 
as perſonal Eſtate ; and that Statute ſays, that where it is li- 
mited to the Heir, it ſhall not go to the Executors or Adminiſ- 
trators. Put the Cale, that one ſeiſed in Fee ſhould convey to 
the Uſe of himſelf for Life, Remainder to his Executors, would 
that be perſonal Aſſets? And if the Executors are ſpecial Occu- 
pants, or take by Occupancy, then it cannot be Aſſets. 

Lord Chancellor : The Caſe put of Lands in Fee being limited 
to Executors, is different ; here the Executors and Adminiſtra- 
tors are made ſpecial Occupants and alſo take as Executors, 
whereby the Premiſſes are perſonal Eſtate as naturally as if limi- 
ted originally to Executors. 

Wherefore I ſhall decree this to be perſonal Eſtate, and con- 
ſequently that it could not be deviſed away by the Teſtator from 
his Creditors; nevertheleſs being a ſpecific Deviſe, all the reſt 
of _ Teſtator's perſonal Eſtate not ſpecifically deviſed muſt be | 

als Lee lied to pay the Debts, and if there be any myers na 
the ſame ought to come in Avera with this and f 
| Proportion; but if that will not ſerve, all muſt be old 8 — 
the Teſtator's Debts, 
Blackler 


* Vide Salk. 464. Carib. 376. Oldham verſus Pickering, contra. How- 


ug, 

. eyer, tho" in the Spiritual Court an Eſtate par anter vie be not diſtribats- 
ble, on account of its being a Freehold, " it ſeems as if in a Court of 
Equity it ſhould be diſtributable, and that the Adminiſtrator ſhould be taken 
to be a Truſtee for general Legacies, if any; 7 if no Will, then for the 
—— of IMs And as the Adminiſtration ma * granted to one 'only as ptin- 


he ought not to go away w 
enter ve, 1 Air f 


the Reſidue of the e pur 


2 — * 
” WI 
| _ . 
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Blackler verſus Webb & al. = 116. 
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3 "oh c.eellor King. 
AMUBEL Bagwell poſſeſſed of a conſiderable perſonal E- One having 
O ſſate, and having — Children, ſome of whom be- Suden 4 
ing dead leaving Children, made his Will dated the zd of B. C. b 
December 171 5. and after ſeveral cies thereby given, be- and E.; B. 
ueathed the Surplus of his perſonal Eſtate equally to his Son 338 
Janes and to his Son Peter's Children, to his Daughter Tra- nchen 
verſe and to his Daughter Webb's. Children, and his 5 4 and by Will 
ter Man, and made his Son-in-law Benjamin. Traverſe ſole Ex- he 4 
ccutor. n . 2 EKReſidue of 
tis Sen 4 and de Pen Children; 204 to. his Ditighter g. and D.'s Chitden 
A. 5 an | ; s Chi 
_ Daughter E. ; D. is lying and has Children ; decreed the Children of B. and the 
Children of D. ſhall take per Capita and not per Stirpets, as if all named. 
The Fact was, that at making of the Will the Teſta- 
tor's Son Peter, was dead leaving ſeveral Children, the Teſta- 
tor's Daughter Hannah Webb was living, but her Huſband was 
in low Circumſtances, and had been twice a Bankrupt, and 
therefore the Teſtator by his Will made ſome Proviſion for her 
ſeparate Uſe. _ 0 . Of Wer 
The Queſtion was, how theſe Children and Grandchildren | 
ſhould take, whether per Stirpes or per Capita ? 
Mr. Solicitor General inſiſted, that the Grandchildren ſhould 
take per Stirpes, it not being likely that the Teſtator ſhould 
intend his own Children, his Son. James and his two Daugh- 
wn rd OO Rn OED onal 
Eſtate than each of his G ildren, ſome of which were 
of very tender Years, and whoſe Maintenance and Subſiſtence 
4 would conſequently require a very ſmall” Expence ; but that 
the Conſtruction in this Caſe d be according to the Statute 
of Diſtribution of Inteſtates Eſtates, where, in Caſe of Chil- 
dren taking, they take only the Share of their deceaſed Parent 
and as Repreſentatives of the Stock. 5 8 
Mr. Attorney General contre : Such Part of the us of 
the perſonal Eſtate as. is given to the Grandchildren muſt be 
the ſame, and have the fame Conſtruction, as if the Teſta- 
tor had particularized each Grandchuld by Name, as Fobn, 
Thomas, &c. when there could be no Queſtion but that the 
Grandchildren muſt have taken per Capita and hot per” Stir- 


pes, N a 
And as to the Statute of Diſtribution, it is not likely that 
the Teſtator in this Caſe underſtooc the Statute or the Con- 


ſtruction or had any Allufion to it; neither could 
Vor, II. | DU 
: hs 


© | 
| 


* 
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N * * 
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this Will come within that Part of the Statute of Diſtribution, 
in the Teſtator's Daughter Webb was living, and therefore 
her Chi could take nothing by Repreſentation within that 
Statute. | Z 
To which it was added, that there was a particular Reaſon 
why the Children of the Teſtator's Daughter Webb were in- 
ſerted in the Will, becauſe their Father was in very low Cir- 
cumſtances and unable to provide for them; and as to the 
Teſtator's Children, they all had Portions given them before in 
his Life-time; and this being additional, it was but reaſonable 
that the Grandchildren ſhould take an equal Share of the Sur- 
plus with the Teſtator's own Children. 
Lord Chancellor at the firſt ſeemed inclinable that the Grand- 
children ſhould take per Stirpes only; yet at Length he decreed 
that the Teſtator's Son James, and the Children of the Teſta- 
tar's deceaſed Son Peter and his ter T; reverſe, and the 
Children of the Teſtator's Daughter Mebb, and his Daughter 
Man, (being in all fourteen in Number) ſhould each of 
take per Capita, as if all the Grandchildren had been named by 
their reſpective Names; and that the Grandchildren could not 
take according to the Statute, or in Alluſion thereto, foraſmuch 
as the Teſtator's Daughter ebb was living, and fo her Children 
could not repreſent her ; and to determine that the Grand- 
children ſhould take per Stirpes would be to go too much out of 
the Will, and contrary to the Words, when the Meaning of the 
Teſtator might he ing to his Words, and that Meaning a 
reaſonable and ſenſible one. „ 


Caſe 117. Lord Cliffords Cale. 


(Firft Seal after Michaelmas Term, before the Maſter 
of the Rolls, in the Abſence of Lord Chan- 


cellor.) 


Vide Vol. I. Sequeſtration was granted, unleſs Cauſe, againſt the De- 
535. — fendant Lord Chfferd for Want of an Anſwer; after- 
dg wards he put in an Anſwer, which being reported inſufficient, 
A Sequeſtra- it was now moved for a Sequeſtration abſolutely, an inſufficient 
tion wif is = Anſwer being no Anſwer, and in ſuch Caſe the Plaintiff is to 
ceſs againſt go on Where he left off before the inſufficient Anſwer was 
a Peer, or put in. | | | Tee 
Member of 
the Houſe of | 
80 ae is dome Hardih ; but if there be a Sequeſttation if againſt a Peer for W. 
— — 2 and the Peer 'puts ia an Anſwer which is inſufficient, yet the Order 
+» queſtration ſhall not be abſolute, but à new Sequeſtration vii. ( 


8 


of 
Se- 


_ 


386 


7 
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| Maſter of the Rolls: As in Caſe of a Peer, or Member of 
the Houſe of Commons, it is an Hardſhip upon them that a Se- 
ion, which in ſome Reſpects is in Nature of an Execu- 

is the firſt Proceſs; ſo when a Sequeſtration is 
againſt a Peer = for Want of an Anſwer, it is Cauſe 
againſt ſuch Order af, to ſhew that the Anſwer is put in, which 
muſt be allowed for Cauſe, and when that Anſwer is reported 
inſufficient, the Plaintiff muſt move again de novo for a Se- 


queſtration nifi, erm Regiſter ſaid was the 
Courſe of the Court. 


Kerle verſus F. Eloy. dite 118. 


N E ſeiſed in Fee of Lands near Gadalmin in 8 3 


were in M 2 8 
2 2 to his Couſin and God - D. to 4. (his 
daughter Jane s at twenty-one, ſubjeF to the Couſin) an 
cm. r * ork * Rents * 
ind Profits of the Premiffe D 9808 ſub- 
faid God-dau E — the 
and deviſed Lands to Truſtees, in Truſt to pay the Teſ- las Incumbran: 
 tator's Debts, Ne 


"WS 

the Rents 
1 ber Father, and deviſes all his other Lands to Truſtees 
"I R 


O55. The Lands in Godalmin are deviſed elt On 
brances thereupon, for which Reaſon the muſt take them 
cum onere, and be contented to pay 7 of the Morin: 

Maſter of the Rolls contra : The Deviſe of the Eſtate ſubject 
to the Incumbrance is no more than what is implied, for the 
Teſtator could not do it otherwiſe ; but-when the Teſtator de- 
viſes other Lands to pay his Debts, this muſt be intended all his 
Debts, and conſequently the Debt by 'M e of Gadalmin is 
Part of thoſe Debts which are to be paid is bs the Brig 
ariſing by Sale of the Tr and this is the 


the Teſtator's havi inted the Rents and Profits 
Infancy of his ng be paid to the Infant's Fa- 
85 K fl. the maine ee 1s Fade to ſay, that 
they ſhall not go charge of the M 


fo ht the Inf "ber own Bill ing fubenteed 6 y 
off this Mortgage Honour faid, he muſt take 
ofthe Infant, and rene 

Agent. 

Wherefore paying the Coſts of the Day, let the Infant amend 


her Bill. 
Anonymus. 


— 


2 — 


26. 
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Caſe 119. Anonym 5 4:4 


Gihere the XT OTE, dbe Courſe of the Court is, That where.y Cue 
brought on is brought on upon Bill and Anſwer, and the Plaintiff 
only on Bill Bil is diſmiſſed as againſt a Defendant, in ſuch Caſe only 403 
if the Bill is Coſts is to be paid by the Plaintiff ; but if the Plaintiff hes a 
diſmiſſed a= Decree againſt the Defendant, tho upon Bill and Anſwer 
gaioſt any of i the Plaintiff has Coſts given him, it muſt be Coſts to 
the Defen- ; 
dants, there taxed. A 

id; but if the Plaintiff has a Decree againſt the Defendant, 
on Bil 1 RE Colts mult be taxed. hs Cf 


" - 
th. * Ks. 


F 
7 
* « * * Y 
E 4 p * 
is. X 
. 90 
4 . 


GG we, 2 Þ eck verſus - Halſey. ; ; 


th K. IHE Teſtatrix Mrs, Pick by ber Will inter af after L 
One be gacies given to ſeveral of her Relations, bequeathed to 
der Guang. her two Grandchildren A. and B. ſome of ber beſt Linnen, and 
child 4. made F. S. refiduary Legate. n 
ſome of her | | gu 8 
beſt Linnen; this void for the Uncertainty ; yet the Court recommended it to the Execy- 
tor to give ſome of the beſt Linnen to the Lame. | 


* 


A Bequ Maſter of the Rolls : This is a void Legacy | 
ſuch of the 
bdeſt Lin- 
nen as the 
Executor 
ſhould think 
fit, or as the 


CO 


* 
4 


Cla . 
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Clavering verſus Clavering. 5 Caſe 121. 


F 8 Lord Chan- 
HE Defendant was Tenant for Life of Lands in Dur- «eller King. 


there were ſeveral Mines of Coals, which were 
Defendant the Tenant for Life came to the Eſtate, and the Pao Shaft 
Tenant for Life the Earth in ſeveral Places, but (as it for the 
was faid) with Deſign only to purſue the old Vein of Coals. work 
And the Plaintiff moved for an Injunction to ſtay the Defen- — 
dant from opening the Earth in any new Place. 118 
Lord Chancellor : This 8 great Cauſe 
of Hellier verſus Twiford, in which I was of Counſel, the Matter 
was tried at the Aſſizes in Devonſhire before Mr. Juſtice Powel, _ 
and held great Part of the Day; there it was by Wit- 
neſſes to be the Courſe of the Country, and a Practice well 
known in thoſe Parts among the Miners, that any Perſon 
having a Right to dig in Mines may purſue the Mine, and open 
new Shafts or Pits to follow the ſame Vein; and that other- 
wiſe the working in the ſame Mines would be i 
becauſe the Miners would be choaked for want of Air, if new 
Holes ſhould not be continually opened to let the Air in to 
them ; and the ſame Vein of Coal frequently runs a great 
— and (as Lord Chancellor expreſſed it) the ſame Mine of 
was very knowable and eaſy to be diſcerned ; beſides, that 
to ſtop the Working might be the Ruin of the Colliery Hatardous 
for ever; and in the preſent Caſe it a that there was a innen 
Fire-Engine kept by the Tenant for Life of theſe Mines, which — th 
carried off the Water, without which the Mines would be loſt, . of 
and the working of this Fire-Engine coſt 40 or 50. a Week. *Coal-Mine. 
Then it was ohjected by the Attorney General, that theſe One ane 
Mines were not opened when the Settlement was made ; having of Lands 
been opened by the Perſon who by that Settlement claimed an wherein 
Eſtate-tail, and was fince dead without Iſſue, whereas the Set- — 5 
tlement gave only the Benefit of the Mines then opened to the 2 
Tenant for Life. 88 bd po the 
I | 156 s on 
A. in Tail, Remainder to B. for Life, 4. opens the Mines, works them, and dies without 
lane; B. may continue working, in all Mines lawfully opened. 


the 


of. 


Sed per Cur : It ſeems as if the Tenant for Life may work 
all Mines which were lawfully opened by the precedent Tenant 
in Tail, tho' ſubſequent to the Setilement. 

So deny the Injunction. 

. 


vol. II. 5  __ Thomas 


De Term. Michaelis, 1726. 


Caſe 122, Thomas Davis Leſſee of 
. John Peirce, a ; Plain, 


= 0s nw 84 eng che, 


4: id i H IS was af | Ejertient el at Chelmiferd Summer 
Fee, has a 1 Aſſizes 1726, and the Lands in Queſtion being of ſmall 
Son B. and Value, 5 depending merely on the Words of a Will, it was 
8 by Conſent made a Caſe to be determined by the Opinion of 


viſes his Mr. Juſtice Reynolds, who tried the Cauſe; 
Lands to his 


Son B. in Tail general and if his Son B. ſhould die without Iu and his Wife ſhould 


ſurvive him, then the Wife to have the Premiſſes for Life, Raney er to C. in Fee; B. 
the Son dies without Iſſue, but Teſtator's Wife dies hefore him; C. is not intitled to the 
Remainder in Fee; becauſe the et is annex 2 all * Deviſes over. 


| The Caſe was, Thomas Hooker the Defendant's Vacle Was 
ſeiſed in Fee of Lands in Seeward-Stone in the Pariſh of 
Waltham-holy-croſs in Eſex, and had a Wife Alice, an only 
Son William Hooker, and a Siſter Mary Stratton. © 
- Thomas Hooker the Father, by his Will dated the 5th of 
25 1705, deviſed his Lands to his Son William Hooker and 
the Heirs of his Body, and if his ſaid Son ſhould die without 


Iflue of his Body, and the ſaid Teſtator's Wife Alice Hooker 


ſhould ſurvive his the ſaid Teſtator's Son, then the Teſtator's Wife 
Alice ſhould enjoy the Premiſſes for her Life, and after het 
Deceaſe, that the Premiſſes ſhould be enjoyed by the Teſtator's 
Siſter Mary Stratton for her Life, and after her Deceaſe [the 
* Teſtator's Son William Hooker being dead without Iflue as 
_ aforeſaid] then the Teſtator deviſed the Premiſſes to the Leſſor 
of the Plaintiff: John Peirce, and to two others Pighorn and 
Randal (both ſince dead) and to their Aſſigns for ever. The 
Teſtator Thomas Hooker died, the Wife Alice did not ſurvive the 
Teſtator's Son William Hooker, but died before him. 
| The 6th of September 1709 the Son William Hooker died 
without Iflue; upon which Mary Stratton the Teſtator's 
Siſter and Heir entered, enjoyed the Premiſſes for her Life, and 
died the 10th of Oftober 5 8 
* and Randal two of the Deviſees over in Fee died, 
| other Deviſce John Peirce ſurvived; and was the Leflor 
of the Plaintiff ; and the Queſtion was, whether Jobn Pierce 
the ſurviving Deviſee took any Thing by this Deviſe, in R 
Alice Hooker the Teſtator's Widow died in the Life- time of the 


Teſtator's Son William Hooker 8 the Contingency 
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Son dying without Iſſue in the Life-time of the Teſtator's 
Wife had not happened, and whether this Contingency was an- 
0 nexed to all the a ang Eſtates and Limitations, and pre- 
vented any one of them from taking Effect? 
Objected by Serjeant Baines, If, That the Remainder de- 
viſed to Alice Hooker the Teſtator's Widow was a veſted, and 
not a contingent Remainder z - „ | 
_ 2dy, That if the Remainder to the Teſtator's Widow was 
a contingent Remainder, yet this Contingency did not extend 
to the ſubſequent Limitations; but the Deviſe to the Leſſor of 
the Plaintiff (Pzerce) was to be taken as a ſubſtantive Deviſe, 
without any Regard. had to the Contingency of the Teſtator's 
Son dying without Iſſue in the Life-time of the "Teſtator's 
Wife; That the principal Caſe did not differ from the Caſe of 
392 a Deviſe to my Son in Tail, and for Want of Iſſue of my Son 
the Remainder to my Wife, or of a Deviſe to my Son and the 
Heirs of his Body, and if he die without Iſſue, then the Re- 
mainder to my Wife; in which Caſe the 93 
then *] would be inſignificant, and no more than the Law 
implied, & eæpreſſio eorum que tacite inſunt nibil operatur ; and 
that in the Limitation of the-Remainder to the Wife for her 
Life, the Words [in Caſe ſhe be ny at the Time of the 
Son's dying without Iflue] muſt * y be immaterial and 
inſignificant ; for if the Teſtator 3 Wife was not then living, 
ſhe could not take; and it was the ſtronger, as it was but an 
Eſtate for Life which was given to the Wife, and was the ſame 
Thing as if the Deviſe were to A. for Life, and if H. ſurviyes 
A. then to B. for Life, in which Caſe this would be a veſted 
Remainder in B. and the Words [if B. ſurvives would be 
void, and no more than implied, becauſe B. not take 
unleſs he an ob A. . 3 3 | 
Or ſu is to be a ent ition, or a precedent 
n — the veſting of the Eſtate for Life to Alice the 
Teſtator's Wit, yet the Deviſe of the Remainder in Fee to 
Peirce and the two others upon the Death of the Teſtator's 
Son without Iſſue, was a good Subſtantive Deviſe, and conſe - 
391 quently the Leſſor of the Plaintiff well intitle. 1 
Mr. Juſtice + If the Deviſe had been to the Teſth- 
tor's Son and the Heirs of his Body, and if the Teſtator s 
Son- ſhould dig without Iſſue, and the Teſtatots Wiſe 
ſhould ſurvive hm, then to the Wife for her Life, it might be 
593 reaſonable to take it to be a veſted and a common Remainder 
to the Teſtator's Wife, upon the Son's dying withou Iſſue ; 
ö . a x ) 438 | but 


* When and Then are Advetbs of 
that muſt of Neceſſity happen, as W 
one, then theſe Words do not make a 
Borafton's Caſe ;- bm in this Caſe it 
ould die without Iflue in the Life 

in the Rule of Beraſten's Caſe, 
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but as it would have been plainly otherwiſe, if the Deviſe had 
been to the Wife in Tail, or in Fee, in caſe the Son ſhould 
die without Iſſue, and the Teſtator's Wife ſhould be then living; 
ſo in the preſent Caſe it is the ſame as if the Deviſe upon this 
Contingency had been to the Teſtator's Wife in Fre, becauſe all 
theſe Remainders are but as one Eſtate ariſing upon the ſame 
Contingency, and as from one Root. | | 
Moreover this Deviſe to Pierce and the two others in Fee, 
on the Teſtator's Son's dying without Iſſue, cannot be taken as a 
ſubſtantive Deviſe, becauſe the Deviſe is to Pzerce and the two 
others in Fee, the Teſtator's Son being dead without Iflue as 
afareſaid ; which Words [as aforeſaid] imply as in Manner afore- 
ſaid, or as if theſe Words had been repeated, (iz. ) in caſe my 
Son dies without Iſſue, my Wife then living; for which Rea- 
ſon the Contingency not happening, the Deviſe to Pierce and 
the two others is void; and if this were but doubtful, yet by 
doubtful Words an Heir onght not to be diſinherited. | 
Whereupon the Judge, after ſome Days taken in conſideri 
of the Caſe, delivered out the Poffea to the Defendant, wi 
theſe Words ſubſcribed, 
I am of Opinion, that the Remainder limited to the Leſſor 
of the Plaintiff by the Will of Thomas Hooker is a contingent 
Remainder depending on the Death of William Hooker without 
Iſſue in the Life of Alice the Teſtator's Wife; and as that Con- 
tingency never happened, the Remainder which depended 
thereon could never ariſe ; therefore let the Aſſociate deliver the 
Poſtea in this Caſe to the Defendants or their Attorney, 


Dec. 19. 1726. Jones Roll. 
Caſe 13. Anonymus. On Petition. 
Lord Chan- © 
cellor King. Lint. £1 
Creditor TPON the Petition of a Bankrupt complaining that 4. 
coming in one of his Creditors had come in under the Commiſſion 


under a Ts . | k 
:Ton and proved his Debt, yet had arreſted the Bankrupt, and praying 
of Bankrope- to be diſc : The Counſel of the other 4 infiſted, that by 
t if a Creditor 


oppoſe the withſtanding take his Courſe at Law againſt the Bankrupt for 
Bankrupt's the Reſidue of his Debt, and tho' by the 1 Ann. cap. 12. if 
— the Bankrupt has ha Certificate ſigned by four Fifth in oa = 


| yet he ſhall 


not ſue the — | "ow 
Bankrupt at Law, unleſs be will waive all Benefit of the Commiſſion, not only as to the 
Dividends, but um to his voting againſt the Bankrpt's gaining his Certificate, 
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ber . Value of his Creditors, and allowed by the Lord 
Chancellor, then, and not otherwiſe, the Bankrupt is diſcharged 
of his Debts, yet in this Caſe the Bankrupt * not within the 
latter Statute, ſo as to have his Debts diſcharged, he having 
not got his Certificate allowed, and was within the Statute of 
the 13 Elix. liable to be ſued by the Creditor for the Debt, eſ- 
bea in this Caſe, the Creditor coming into the Commiſſion 
or no other Reaſon but to o poſe the Bankrupt's having his 
Certificate, which he would have had, if the Creditor had not 


come in and proved his Debt. 
That the Creditor was willing to waive any Advan 
of the Bankrupt's Effects or Eſtate, and it was fit 


ſhould be at Liberty to ſue the Bankrupt at Law, he not having 
got any Certificate, otherwiſe the Creditor might be under a 
Dilemma, if he had not come in, the Bankrupt would have 
gained his Certificate * by four Fifths of his Creditors in 
Number and Value now he had come in, tho' for no other 


End than to oppoſe the Bankrupt's having the Certificate, yet 


Endeavours were uſed to deprive him of the Benefit of the Law 
againſt the Bankrupt. 

Lord Chancellor ; It has been the Conſtruction of the 22 
of Equity, upon the latter Statute which diſcharges 
of his Debts, 3 . 7 
of his Creditors, allowed by the 1 where a 
Trader becomes a Bankrupt, — — ' one of his Creditors comes 
in before the Commiſſion to prove his Debt, tho with Deſign 


> | 
r 
out of Cuſtody. 


But if ſuch Creditor will waive having any Benefit under the 
Statute, ſtay a reaſonable Tune, and there 3 is an Im 
of the Bankrup 1 gain his Certificate ſigned by four 
Fifths in Number and Value of his Creditors, or allowed by the 
Court, in ſuch Caſe, if the Creditor Right or to the Court, de- 
his Conſent to 8 


4 


— OA.” - 4 tr es . — * 
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Caſe 124. Ex parte of the E aft-India Company. 396 


Lord Chan- © 

cellor King. ö | | | * 
Regularly Trader contracted with the Company at one of their Sales 
ſpeaking, at for the Purchaſe of a Parcel of Eaſt- India Goods, to be 
133 paid for at a future Day and before the Day of Payment he be- 
ſhould come came a Bankrupt. | | | 

in on a Com- 


miſſion of Bankruptey but ſuch as were Creditors at the Time of the Bankruptcy, becauſe 
the Bankrupt could not afterwards charge his Eſtate. But now (ſince the 7 Geo. . cap. 31.) 
if A. gives a Note under Hand payable at a future Day, before which Day 4. becomes a 
Bankrupt; in this Caſe ſuch Creditor by Note ſhall come in. But a Contract by A. at an 
Eaſt-India Sale to buy a Parcel of Goods, before which Day A. becomes a Bankrupt, this 
not within the aboye-mentioned Statute : Neither is a Bond or Note to pay Money on aCon- * 
tingency, before the happening of which Contingency the Obligor or Giver of the Note be. 
comes a Bankrupt, within the ſaid Statute, 8 » 


Lord Chancellor: Formerly in caſe a Trader contracted a Debt 
payable at a future Day, and afterwards (but before the Day of 
Payment) became a Bankrupt, this not being a Debt until after 
the Bankruptcy, at which Time the Bankrupt could not do any 
Act to alien or leſſen his Eſtate to the Prejudice of his Creditors, 
ſuch Contract was held void, and the Creditor not allowed to 
come in for a Satisfaction under the Commiſſion, | 

And in ſome Caſes it was thought hard, that if one, on the 
Buying of Goods, or for other valuable Conſideration, ſhould 
give a Note under his Hand payable at a future Day, and actu- 

ally had the Goods delivered to him, or the Money lent him, 
and before the Day of Payment the Debtor ſhould become a 
Bankrupt, that in this Caſe the Creditor could not come in un- 

der the Commiſſion with the reſt of the Creditors; wherefore 

for the remedying of this, the Statute of 7 Geo, 1. cap. 31. was 
made. But x bn preſent Caſe is not within that Statute, becauſe 
oh rex * not delivered, nor was the Contract ſigned by 

arty. | 

And at this Day, if a Bond or Note be given by a Trader up- 397 
on a Contingency, and before it happens the Trader becomes a 
Bankrupt, and 4 the Contingency ha ; this is not with- 

in the Act, neither ſhall the Debt ari + after the Bank- 

ruptcy be ſatisfied under the Commiſſion... &, 


Bays 


2 See theS in which there gre no expreſs Words to this Purpoſe. 
+ But if the Contingency happens before the * 27 Eſtate be fully di- 
** ſuch Creditor ſhall come in pro poſt Ex parte Ca- 
well, oc. 
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Bays verſus Bird. | Caſe 125. 


| Lord Chan- 


M* Zouch late of Odyham in the County of Hants deceaſ-. % King. 


ed, by Deed of Settlement in 1702 created a Term of A. ſciſed in 


Premiſſes there was great Quantity of Timber growing, and the => 83 


9 


conſenting; B. the 


for 
Term was not without Impeachment of Waſte. Fans * 
8 8 | to pay 
Debts and for a Charity; B. one of the Truſtees being in Poſſeſſion, and as a Receiver ap- 
pointed by the Court, cuts down 100041. worth of Timber, DO. one of the other Truſtees 
Truſtee for the Charity, or as Receiver, ought, not to take Advantage 
of his having Poſſeſſion, without which he could not cut down the Timber, yet the Tim- 


o erm of 300 
cars. - * * % 


Upon Zouch's Death the Reverſion deſcended to his Heir, 
who ſold the Reverſion and Inheritance to Field one of the 
Truſtees of the Term, who was alſo appointed Receiver of the 
Eſtate by the Court. | 

Field cut down from the Waſtes and Commons. of the Pre- 
miſſes above 1800 /. worth of Timber, but left ſufficient for 
Repairs and Botes for the Tenants. _ 

The Queſtion was, whether the Defendant Field ſhould make 
any, and what Satisfaction to the Truſt for the Timber which 
he had cut down ? 

hz. for the Charity: Tho' the Timber was Part of the In- 
heritance, and Field was Owner of the Inheritance, yet if he 
had not been a Truſtee of the Term nor Receiver of the Eſtate, 
he could not have juſtified entering upon the Premiſſes during 
Cpl. — oat ry Ainror —— com 5 A Trefee 

y where, tho' ight to the Timber be in a Lem 
Lord, yet cannot the Lord I. cut it down ; and tho' the — — 
Timber if blown down would belong to the Lord, or to the W 


ſelf to the Timber, which in the preſent Caſe ought to be eſti- ler r 

mated according to the Rate and Value it wal! ield at the down the 

End of the Term of coo Years, at which Time, i ſtanding, it Lam. he 

would however be decayed and rotten and of little Value; and muſt make 
the Defendant Field was a Truſtee, he ought not to make Satisfaction 

Uſe of that Poſſeſſion to the Prejudice of the Truft, much leſs *2 the Cha- 

make an ill Uſe of the Poſſeſſion he had as Receiver, that being to wy 

be looked upon asthe Hand of the Court, and therefore the Court 

ought to make him pay as much as it would have been worth 

his While to have given the other Truſtees for their Leave, if it 

had been aſked for the cutting down this Timber, which — 

| | it 
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(it was ſaid) to be Half, and that it would be very well worth 
the Defendant Field's While to give Half for ſuch Licence, in 
regard whatever he got thereby was clear Gain, and the Ter- 
mors had a ſpecial Property in the Trees, as to the Maſt and 
Shade. 
 _ Upon this it was proved by Field, that Redyard, another of 
the Truſtees, gave him Leave to cut down the Timber; and 39 
as to the Termors Property of the Maſt and Shades, it would 
| hardly fatisfy the Charity to have an Iſſue to try the Value of 
the Maſt or Shade during the Term. | 
That during the Term, and before the End thereof, it was 
likely by ſome Tempeſt or Accident the Trees might be blown 
down, and then Field would be entitled thereto ; alſo that this 
being a Common or Waſte, (and not Incloſures) the Jury 
would give but little Damages for the Leſſor's entering upon the 
| Land and cutting the Timber. | | 
| Lord Chancellor: It is plain that Field as the Purchaſer of the 
| Reverſion could not enter upon the Premiſſes to cut down the 
Timber; and as to Redyard the Co-Truſtee's Aſſent to the cut- 
ting down of the Timber, it was a Breach of Truſt in him, of 
which the Defendant Field ought not to take any Advantage, ſo 
that ſomething ought to be paid to the Charity or Truſt for their 
Leave. 
And on his Lordſhip's propoſing 220 J. both Parties 
thereto, and ſo the ME CT 399 _ 
Another Point aroſe in this Caſe, which was, that the faid 
Mr. Zouch by his Deed in 1702 granted his Hundred and 
Manor of Odybam in Hampſhire, and his Manor of Woking in 
- Surry, and all his Manors, Lands and Premiſſes in Odyham and 
Woking aforeſaid, Whereu | 
What paſſes The Queſtion was, Whether the Grantor's Manor of Har- 
by Grant of flerom, which was within the Hundred of Odybam, but not 
an Hundred. vithin the Manor of Odyhom or Waking, ſhould paſs by this 
Deed? And after Debate, 3 
One ſeiſedin Lord Chancellor : An Hundred is only a Franchiſe conſiſting |, 
Hundred of a Court called the Hundred Court, and probably has the Re- 4 
and of Lands turn of Writs, and by ſuch Grant the Franchiſe but not 
in the Hun- all the Teſtator's Lands within that Franchiſe ; wherefore by the 
_ C_ Word [Hundred] the Manor of Hartlerow not beg 57 in 
dred; this the Grant, does not paſs, and the rather in Regard I it faid 
paſſes only and offered to be out, that the Manor of Hartlerow and 
— nr the Hundred and Manor of Odyham came to Mr. Zouch's Fami- 
1 ly by different Purchaſes, and at different Times; but Where 
Lands in the Mr, Zouch grants his Hundred and Manor of Odybam, and hi 
Hundred. Manor of Wekin , and all his Manors, Lands and Tenements 
| in Och bam and Woking aforeſaid, the Words ¶ Ochbam aforeſaid] 
muſt have Reference to, and intend the Hundred of Odyban, 
eſpecially as the Grant is of all the Grantor's Manors and Lands 
in Odyham aforeſaid, fo that tho there may be a Manor withun 
2 


0 


* 


RAin ee 


— 


. Mic baelis, I 7 26. 


— _ W „ * 
* 2 93 * 


s 
. 


. 8 2 
— 


mitted to have been executed hy 
that Time ſeiſed of Lands in Hart 


Caſe 126. 
Lord Chan- 
rellor King, 
Maſter of the 
 Kolls. 


- Upon a De- 
Cree againſt 
an Infant, 
unleſs Cauſe 
within fix 
Months af- 
ter he comes 
to Age, the 
ant may 
anſwer, 
make a De- 
fence, and 
EXamine 
Witneſſes 
anew. 


been miſmanaged by 2 former Solicitor, and making out the 


(a) 19 Feb. 
1724. 


within fix Months after he ſhould come of Age. 
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Sir John Napier verſus Lady Effingham, 
AIR John Napier Nephew and Heir of Sir Theophilus Na- 
22 ſirſt Huſbard of the Defendant Lady Effingham, 
(who after the Death of Sir Theophilus married and ſur- 
vived Lord Effingham) brought his Bill againſt the Lady 
Effingham (inter al) to be relieved againſt a Conveyance gained 
— * by Lady Efingham from her firſt Huſband Sir Theophilus 
Napier, whereby he ſettled divers Lands lying in the Middle 
of his Eſtate, and likewiſe the Manor of Shitlington, a Manor 
that had been long in the Family, of which there are about 
200 Tenants, and this Manor named in the Middle of the Par- 
cels, amounting in the whole to above 600/. per Amum; 
whereas the Defendant by her Anſwer admitted, that the Lands 
agreed by Sir Theophilus to be ſettled were not above 400 l. 
n ler preferred her cad. Hl 
e t Lady E i 
(inter aÞ ) to eſtabliſh this Settlement. 

Lord Chancellor Parker (among other Things) referred this 402 

Matter to be ſtated by the Maſter ; and afterwards the Plaintiff 
Sir John Napier, an Infant, exhibited his Petition to his Lord- 
ſhip for Leave to bring a new Bill, ſhewing that his Caufe had 


ſame by Affidavits, upon which the Court gave Leave to bring 
ſuch new Bill. | 

But the Defendant Lady Effingham (a) appealing from this 
Order to the Houſe of Lad fl Was — into the Poſſeſſion of 
the Premiſſes, but Leave was given the Plaintiff to ſhew Cauſe 


And 


— 
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And now Sir Jobn Napier e the Court that he 
might have Leave to amend his original Bill, or be allowed to 
bring a new or ſupplemental Bill as he ſhould be adviſed, and 
alſo to amend his Anſwer to the Croſs-Bill; 

Lord Chancellor called to his Aſſiſtance the Maſter of the Rolls, 
and after hearing Counſel on both Sides, this Day the Opinion 
of the Court was art | 3 

As to what is prayed concerning amending the original Bill, 
there does not 2 to be any Precedent in this Court of an A- 


mendment to a Bill in a Part wherein it has been diſmiſſed upon 


the Merits. . 

The Plaintiff Sir fohn Napier, now he is of Age, ought to 

be well adviſed 22 = on in this G . 

ſiſted at the Bar that there was a Particular given in by Sir 

Theophilus for inſtructing Counſel to draw the Settlement in 

Queſtion, which compriſed this Manor of Sh:tlington. 
But as to the ent Queſtion co Manner in 


which the Plaintiff ought to ſhew Cauſe, and bring this Matter 


before the Court, it is not to be imagined that Sir Fohn is tied 
up to the former Proceedings only, for that would be the moſt 
imperfect Relief which could be given. 

Therefore this Cauſe is to be conſidered as if there had been a 
common Decree againſt an Infant relating to his Inheritance, 
with a nf cauſa within fix Months after he ſhould come of Age, 
in which Caſe it would be plain the Defendant might amend 
his Anſwer, F147 

All Infant Defendants by their Anſwers put in an early Claim 
to the Care and Protection of the Court in Relation to their 


Right, and ought to have it, foraſmuch as are ſuppoſed 


unable to take Care of themſelves ; which ariſes the gene- 
ral Superintendency this Court has over Infants; all Decrees 
againſt them give fix Months after they come of Age, to ſhew 
Cauſe; and therefore Sir Fobn Napier in the preſent Caſe ought 
to have Leave to put in a new Anſwer, 

And the Maſter of the Rolls ſaid, he look d upon this as a 
Matter of Courſe and of Right, believing that he had granted 
the * fame upon a Petition ex parte. | . 

Note; the Conſequence of an Infant's putting in a new An- 
ſwer is, that he may examine Witneſſes a- new to prove his 
Defence, which may be different from what it was before. 


Gardiner 


2944 — 


De Term. & Hill, 1726. 


Caſe 127. | Gardiner verſus Griffith. r 404 
Lord Chan- 
cer Ks: LMVEL, Gerdi the Phintif's, Fatber, being 


vowſon on- LJ of a long Term for ninety-nine Vears of the Advowſog 
n be mor- of Eckington, made a Mort "gage © thereof to the Defendant by 
gaged and Way of Affignment of the Term, upon Condition to be void 


void, it ſeems on Payment of the Mortgage-money and Intereſt, at the End of 
in this Caſe the Year, and there was a Covenant in the Mortgage-Deed 
the Mort- that on every Avoidance of the Church the Mortgagee ſhould 
—_— ſent. 

preſent, e- Pre 


i 
the Deed 2 — the Agcement be that the Morigagee ſhall preſent. 


| Several Years after the Mortgagor died. · 


One * It was admitted by Lord Ghancelhor- and by the Counſel on 
qt ge an both Sides, niftbendee Mortgage made of s Manor, and 


Advowſon an Advowſon. appendant, before - the Mortgage is forecloſed 40 
appendant, (tho the dere be be in Poſſeſſion) yet the Mortgagor ſhall 
Church be Lars if the Church becomes void, Ce. the Nen l 


comes void, preſumed to yield no Profit, and oonſequently cannot be ac- 


Mortgages, counted for, nar go towards Satisfaction of the for 
tho' in Poſ- 


Mortgage; 
No mall Which vras cited Hand and Hinchman verſus Sir Thomas Stanly, 
not preſent and:alſo. Mr. Serjeant Selby's Cale (a). 


to the 


Church till the Mortgage is Ambarſs verſus 
Dawlng; g 2 V. 549. . vile r 3 — * Chan. 71. Je 
verſus 


But the principal Caſe was ſaid to differ, nothing being mort- 
here but the” Advowſon, fo that the Mort could 
ve no other Satisfaction than by providing for a Child, Relati- 
on or Friend on the Advowſon's becoming void, and the rather 
for that it was the expreſs Agreement in the Mo Deed, 
— 3 ſhould become void 4 — 40 
nt, w expreſs Agreement would be even 
in Caſe of a Mortga of a Manor with an role god 
and this was fülf „as it was the Caſe of a 
Term, where Entee or Incumbent would — . 
ſtate for Life in the — to which the Court, though it 
gave no Opinion, yet ſeemed to incline. 


Bu bis 
M Mortgage t it appearing, that this Bill againſt the Mortgagee and 


wouthe Preſentee was brought ſeven Months after Inſtitution, wo 
ſents: Bil Chancellor diſmiſſed the Bill, declari 


ing that as a Qare impedit 
by Mortga- Was confined to hs Ge Mis ales hs Death of the laſt In- 
—— de cumbent, ſo the Bill ſecking to compel the Defendant to 


reign, 
within fx and conſequently — him of his Living, ought wy a 
onths, in 


the ſame Manner as a Quere impedis, 


De Term. S. Hl — 


— „— — 
n 


age bd 6 tha Tune; and ihe e- | 
lieving this would be to relieve againſt an Act of Parlia- 
ment, which had y been obſerved for ſome Hundreds 
of Years, ever ſince the 13th of Hard 1. and that the Tem- 


| pus ſemeſtre ought to — Rand hats Law, in re- 
gard it tended to the Peace of the Church. 


Indeed, had a Qzare impedit been ht wi 
Months, ao he Bl ne profes ae ih 9 2 


Court might, on a p Caſe, ins Dies Aid of 
Quare impedit, that the Mortgage ſhould not ven in Evi- 
dence, &c. but here there was no e inpedit gent of and 


the Bill came out of Time. W 
Per Cur, diſmiſs the. Bill as 0 part which ſeeks to 
compel the Defendant to reſign his Livin ; b— the Plain- 


tiff redeem the d d on Women of ca, Intereſt and 
Colts. 


Anonymus. 


Witneſs examined for the Defendant an ane of the In- 


terrogatories depoſed ſeveral Things very reflecting 
. as that he was a vexatious Man, py + Stirrer up of Luits, 


&c. for which the Witneſs was ordered to pay Coſts, 


| —— | 
Words, yt he ng nt 0 ay Coſt, big the Commiſion Fault o "ke down. 


ſach Depolitions 


And now Mr. \Melmoth ſeconded by the Attorney General 
moved the Lord Chancellor to diſcharge that Order, inſiſting it 
was more the Commiſſioner's Fault, who upon the Commiſſi- 
on in the Country, took theſe Depolitions, than the Witneſs's; 
for the Witneſs might be an ignorant Perſon, and not know 
what was r to put down or depoſe ; but the Commiſſi- 
oner muſt be ſuppoſed to u this, and. therefore if an 


Anſwer be reported ſcandalous or impertinent, the Coſts by the 
Rule of the'Court are to lie upon the Counſel. 


Lord Chancellor : 1 find the Commiſſioners on both Sides at- 
tended at the Examination, and fince it was the Commiſſioner's 
A fo acer rene Ta: im- 
pertinent, therefore | 

Were, 223 — for it ſeems in the 
MT arc „mn as onde 


Vol. II. Yyy : n 


| ' payal — for 
200 l. Value received; B. AG K to 0 who in- 
dorſes it over to D. 


4 


bor” 
2004. — 
able to Bu Order, B. — e indorſs it to to 0 A. B. and. become Bank- 
ropts; and D. receives 51. in On A 
D. ſhall come in as a Creditor for 1501. only out of B's Edel _ if. D. 41 B. Pe Co 
tribution- money for more than 150 l. it ſhall be returned. 


A. becoming a ;a_' Commiſſion of -Banktuptcy 
——— — D. comes in as a Creditor, and 
pays his Contribution-money as enen 200 J. and 
proves the Debt. 

Then B. becomes a Bankrupt and a Commiſſion being taken 
out againſt him, D. in like Manner as before, pays his Contri- 
bution- money io this Commiſſion as for the whole Debt of 


200. and proves it. 
Afterwards C. the laſt Indorſor becomes a Bankrupt; and > 
2 Commiſfion taken out againſt! him, Di (as before) 

2 as for the whole Debt 2000. "of ders 

ame! 
The Afi es under cle Commiſfion of f 5 xii 

Ai de int Bankrupt: pay'a!Dividend-to'D. rafter of 400 

54. in the — 4 4 Eſtatè, and then the — 

the Commiſſion of Bankruptcy againſt B. ſe to make a 

Dividend out of B. s Eſtate, but refuſe to pay D.'s Dividend as 

a Creditor for the whole 200, but only for he” 1501, gol. * 


3 ” 


De — Paſha, a 7275 


way e re Mor. 
22 eo he Bla of ch Bankrupts, 

near ſufficient to pay his juſt Debt; and, 
ihe firſt Drawer and lg two A WER 
for the whole; Where fore it was prayed, ons he For 
oner ſhould have his Dividend out of the te of B. the 
Bankrupt for his full Debt of 2004. and not as reduced to 1 500. 
. 1 nenen 
the Eſtate 4 ©2364 

Lord Chancellor: The 55. in the Pound which the Petiti- 

oner D. Gnas hq; hs. Found which the Fl 
muſt be taken to reduce and leflen the Debt due to the Petiti- 
oner upon this Note ; for as 55. in the Pound is paid in Part 
of the Debt, 5p Sg y ie mags much leſs of the 
Debt remains due, and therefore the Petitioner muſt take a 
Dividend as for a Debt of. 1 50/. only unpaid upon the Note; 
3 much of the Contributic us the 
Petitioner 4 d to the Aſſignees in the Commiſſion of 


od out againſt B. the firſt Indorſor beyond. the 
Dax af 150. remaining due on, the faid Note, let t be re 


L verſus — Ace 130. 


A '' bf Ld Cher | 
1 Cappbelder in Pee by wille EE: wi "Pay n 
ment of his Debts; the Lands in England, but — 45 : 


Heir of the Teſtator was an i and — in ale Fee ＋＋ WI 


us 04. 4 his 
Lands with, Payment of his . Debts, the Lands . 
Scotland; the Creditors bring their Bill to = their England, of the Copy Copyhold Pre- 
miſſes; the Heir appears, and there is an Artachretit for Want of an Anſwer; but the 
Helr being an Infant, che next Step ig to; ap. the, Bere 9 in Scotland 


the Plain 
eee 
A Bill had dan Wed K de Bi er 


te Där one ofthe Cf Eftate, to which the” Hel ap. 
peared, but was in Contempt for not anſwering. 

bob js 5 Mr. Solicitor General Talbot moved, that the 
Hat a r have the like Proceſs the Defendant the 
Infant as if he were of Age, or elſe that the Court would ap- 


point 


— — 


point a Receiver of the Eſtate in Queſtion ; for that as the De- 
fendant the Infant enjoyed ſuch Eſtate by the Protection of the 


Laws of Eugland, fo the ſame ought to be'ſubject to the Laws 


Caſe 131. 


Lord Chan- 


cellor King. 


An Order 

made at the 
Rolls, that 
the Defen- 
dant might 
inſpe& a 


of England ; and if the Court ſhould not make ſome Ore: 
in this Caſe for the Relief of the Plaintiff, there would he 3 
Failure of Juſtice, fince the Defendant being an Infant, the 
Proceſs after an Attachment was for a Meſſenger to bring up 
the Body to anſwer, which could not be in this Caſe; in Re- 
gard the Defendant the Infant was in Scotland; but if he were 
of Age, the Plaintiff might proceed to a Sequeſtration of the 
Land in Queſtion, and by that Means have a Remedy: 

Lord Chancellor: The Court ought to lend its Aſſiſtance in 
this Caſe, in Order to prevent a Failure of Juſtice ; and if 
the Defendant will not anſwer, the Lands being in England, 
I will ſtop the Rents in the Tenants Hands; but let the De- 
fendant anſwer by the ſecond Seal after Term, or ſhew Cauſe 410 
why Proceſs ſhould not iflue againſt him as if he was of full 
Age or why a Receiyer ſhould not be appointed of the Pre- 
miſſes, | | 


Sir Robert Davers verſus Davers. 


N the Proofs of this Cauſe the Plaintiff had proved a cer- 
tain Deed, and the Defendatit on Petition to the Maſter of 
the Rolls got an Order for Leave to inſpect the Deed, hecauſe 
(as was ſaid by Mr. Solicitor General, in Support of the Order) 
the Depoſition of the Witneſs referring to the Deed made the 


Deed proved ſame, Part of the Depoſition, 


in the Cauſe 


and referred to by the Depoſition as being Part thereof, diſcharged by Lord Chancellor, for 


to pick Holes in it. 


that the Defendant before Hearing is not to ſee the Strength of the Cauſe, or any Decd 


or the Evidence of my 


Mr. Lutwyche moyed to diſcharge this Order, for that the 
other Side can have no Right to ſee the Strength of my Cauſe, 
were to be granted, ſuch Motions would be made every Day, 
ſince it would he every one's Curioſity to try to pick Holes in 
the Deed or Settlement by which he is diſinherited, and no 
ſuch Order in the like Caſe was ever yet made. | 

Which Lord Chancellor thought very reaſonable, and there- 
fore diſcharged the Order. | 


1 | 


41 
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De Term: Paſchæ, 1727. 


Ex parte Manning. 


N Eſtate, which was the Reverſion of an Houſe in North- 
ampton expectant on a Life, was decreed to be fold to the 
beſt Purchaſer ; J. S. was reported the beſt Purchaſer, and that 
Report abſolutely confirmed the iſt of Fanuary 1724. but the 
Conveyance of the Reverſion was not executed to the Purchaſer 
until 1726. two Months before which, the Purchaſer was or- 
dered to bring his Purchaſe-Money into the Bank, and about 
that Time the Life fell in, fo that the Purchaſe proving a be- 
neficial one, it was now petitioned, that the Purchaſer ſhould 
pay Intereſt for his Purchaſe-Money from the 1ſt of 7 


1724, which was the Time he was abſolutely confirmed the belt 
Purchaſer, 


Caſe 132, 
Maſter of 


the Rolls. 


ie rg 
expectant on 
an.Eſtate for 
Life is de- 
creed to be 
ſold, B. is 
confirmed 
the beſt Pur- 
chaſer, and 
the Order 
made abſo- 
lute 1 Fax. 
1724. On 
the ---- Day 
of Fam - 
1726. B. is 


ordered to bring his Money into the Bank; the Life drops; if the Life had dropt the next 
Day after the Report, of B's being the beſt Purchaſer, made abſolute, the Purchate muſt have 
ſtood; and as from that Time, the Life was wearing, ſo from that Time the Purchaſer ought 


to pay Intereſt. 


Maſter of the Rolls : From that Time the Purchaſer was ſure 


of his Title and of his Purchaſe, tho' the Tenant for Life had 


died the next Day, and from that Time the Life was wearing, 
which is equivalent to the taking of the Profits, and in caſe the 
Purchaſer had taken the Profits, he muſt certainly have paid In- 
tereſt : Alſo from the Time of the Report confirmed ablolutely, 
the Eſtate is bound, and the Party who was to convey is become 
but a Truſtee for the Purchaſer, who ought to have the Money 
ready, 

And as it does not appear that the Purchaſer from that Time 
kept the Money dead by him, fo he ought to have no Advantage 
of the Uſe or "Intereſt thereof, which ſeems to belong to the 
Seller, or to thoſe Truſts for which the Eſtate was to be ſold. 

Therefore let the Purchaſer pay Intereſt from the Time of 
his being confirmed abſolutely the beſt Purchaſer to the Time of 
his bringing the Money into the Bank. 


Caſe 133. 


Lord Chan- 
gellor King. 


Term. S. Tr initatis, 


* LY * 
n 0 


the Defendant's Father (ſome of which were Bond-Cre- 

i ditors and ſome Simple-Contra& Creditors) for the Pay- 

ww ment of their Debts out of a perſonal ' Eſtate, and out 

of a Truſt-Eſtate created by the Will off Simon Deg for that Pur- 
poſe. 


D E 412 


1727. 


Deg verſus Deg. 


(On an Appeal from a Decree at the Roll.) 


o 


BILL was brought by the Creditors of Simon Deg the 


On the Marriage of the ſaid Simon Deg with Silena Willams, 
Sir Simon Deg the Grandfather of Simon Deg did by Deed of 
Settlement in 1695. ſettle Lands in Derbyſhire and Staffordſhire 
to the Uſe of Simon Deg for Life, Remainder to Silena his 
Wife for her Life, Remainder to the firſt and every other Son 
of that Marriage in Tail Male ſucceſſively, with divers Remain- 
ders over, Remainder in Fee to one a Relation, with a Co- 
venant in the Settlement, that 3 500 J. being the Wife's For- 
tune, ſhould be laid out in a Purchaſe of Lands in Fee · ſimple, 
in the Names of Truſtees, and ſettled to the ſame Uſes. 7 
In 1722, Silena the Wife dies, leaving three Sons by this 413 
Marriage, the Defendant Simon Deg, William and Jobn. 
Simon Deg laid out 3000 J. Part of his Wife's Portion of 
oo J. in the Purchaſe of Lands, and buys them in his own 
ame. | 
_ Afterwards Simon Deg marries the Plaintiff Fane his ſecond 
Wife, with whom he 2000 J. Portion, and covenants to 
add 2000 J. to her 2000 J. and to raiſe a further Sum — 


De 3 & Trin. 1727. 


KG dur by Indentures of Leaſe 
af iſt and ad of Feb. 1705, ; 
nant — laying out the qo in the Purchaſe o 
ſettling them in the ſame Manner as the ſaid Lands were ſettled 
upon Slena's Marriage, and reciting further, that this 3 goo J. 
had been all received by Simon Deg the Defendant's Father, and 
alſo that Lands in Der . with Lands in fon, had 
been purchaſed with Fart of this Truſt-Money, that there 
was a Defect in the faid Settlement made upon the ſaid Silena s 
Marriage, in that there was no Proviſion made for youn 
Sons of that Marriage; therefore Simm Deg, for ſupplying Le tar 
Defe&, and in purſuance of the Truſt, conveyed 
Derbyſhire and ton to Truſtees, to the Uſe of Simon 
the Defendant's Father for Life, Remainder to the ſaid T 
tees for 1000 Years, in Truſt for raiſing ſuch Sums for the 4 
nefit of the two younger Sons by Silena (not exceeding in the 
whole 4000 .) as the ſaid Simon Deg the Defendant's Father 
4 ſhould appoint, Remainder to the firſt, Cc. Son of the ſaid Si- 
Deg by the ſaid Silena in Tail Male, Remainder to the firſt, 
Ve, Son —__ ſaid Simon Deg by any Wife in Tail Male, Re 
mainder over to the ſame Uſes as were limited in the Deed. of 
Settlement made upon the ſaid Silena's Marriage, with a Power 
of Revocation reſerved to the ſaid Simon Deg (the Defendant's 
Father) by any Inſtrument in Writing atteſted by two or more 
credible Witneſſes, 
17 June 1715. Simon Deg makes his Will atteſted by three 
Witneſſes, and therein by expreſs Words deviſes his Lands in 
Staffordſhire and all his Lands in Derby and elſewhere in the 
County of Derby, and the Equity of Redemption thereof, and 
all his perſonal Eſtate to Truſtees, (viz.) Lord Maccles field and 
— — Poole Eſq; and to their Heirs, Executors and Admini- 
ſtrators, in Truſt that they ſhould ell all theſe deviſed Premiſ- 
ſes, and thereby, together with his perſonal Eſtate, pay all his 
Debts, and the ie e Dung de 
Truſtees Executors. 
Soon after the Teſtator Simon Deg dies, leaving three Sons by 
his ſecond Wife, being indebted 8000 /; and upwards by Mar- 
rage Articles (which is a Debt by Specialty) and 5701, by · vol. 1. 
ſimple 2 and 2331 . for Rents and Profits 1 by AB ver- 
runs his lt Wife's Death, from an that u ſus Ber 
the Death of his fad. firſt Wife did belong. to the Defenione. 
Simon Deg his eldeſt Son. 
And upon this Caſe the ſeveral following Points aroſe, and 
were determined. | 


if, 


De Term. F. Trin. 1727. 


1 


(a) See Pre- 
ced. in Chan. 
84. Kirk ver. 
Webb, and 


if a Receiver of Rents ſhould lay out all the M 


168. Halcort tor's Aſſets, and afterwards die inſolvent, yet a Court of Equity 


verſus 


Money has 
no Ear- 
Mark, and 
if inveſted in 
Land or o- 
ther Things 


Mar- cannot charge or follow the Land : Nevertheleſs in the preſent 


Caſe, where the Defendant's Father Simon Deg by his Deed 
had owned the Receipt of the Money, and that he had laid out 
the fame in the Purchaſe of Lands in Derby and Mapleton, this 
was reſolved to amount to a Declaration of 'Truſt, and to raiſe 
a ſpecific Lien upon thoſe Eſtates, 


it cannot be purſued; therefore if a Receiver of Rents, or if an Executor in Truſt lays out 
the Rents or the Aſſets in a Purchaſe of Lands in Fee, and dies inſolvent, the Purchaſe will 
not be liable; but if ſuch Receiver or Executor in Truſt does by Writing own that this Pur- 
chaſe was made with the Truſt- Money, this binds the Eſtate, and is a Declaration of Truſt, 


If one has 


made himſelf hether the Will of Simon De 


Tenant for 
Life of 
Lands in 
Dale, with 
a Power by 
any Wri- 
ting, c. to 


revoke theſe 


required by the Power were obſerved, tho the Power itſelf was 


Uſes, and 
limit new 


ones, and he 


afterwards 
by Will de- 
viſes all his 
Lands in 
Dale, c. 
to J. S. ha- 
ving no other 
Lands in 
Dale except- 
ing theſe, 


And tho' it was made a Queſtion at the former Hearing, 
Z the Father deviſing all his 
Lands in Derby and elſewhere in the County of Derby to Truſ- 


oney in the Pur- 
chaſe of Land, or if an Executor ſhould realize all his Teſta- 


12, That tho' Money had no (a) Ear-Mark, inſomuch that 


415 


tees for the Payment of his Debts, (the Teſtator having no . 


other Lands there than the Lands in Queſtion) did not amount 
to a Revocation of the Settlement in 1705, ſince the Will de- 
viſed the ſame Lands to different Uſes, and the Circumſtances 


not mentioned ; which Queſtion was referred to the Judges of 
the Common Pleas, who determined that the Will operated as 
a Revocation ; yet it was now held, that the Will only operated 
as a Deviſe of the legal Eſtate, ſtill ſubject to the Truſts before 
declared for the Benefit of the Defendant Simon Deg the eldeſt 
Son ; and that the Truſts being once declared, he (the Father) 
could not annex a Power of Revocation to it, or limit a Term 


thereout for the Benefit of his younger Sons by his ſaid firſt 
Wife. 


of the Power. | 


they ſhall paſs, if the Will be circumſtanced as the Power requires, tho no Mention be made 


If a Deviſe 


be to Execu- 


_ of . 
quity o 
Redemption 
only, this is 


but equitable 


Aſſets, and 


to be applied ſus Corrant) were le 


to pay all 


| Sorts of 


Creditors 


equally. 
(a) See 


- 2 Vern, 248. 
Greaves ver- 


ſas Powell. 


2aly, It had been objected, with regard to the Lands not af- 
fected by Settlement, that the Deviſe being to the Executors 
and their Heirs, to be fold for Payment of Debts, theſe Lands 
(according to the Caſes in 1 Leo. 224. Alexander verſus Lady 
Greſham, 1 Lev. 224. Dethick verſus Carravan, 1 Ro. Abr. 
920. plac. 6. and (a) Hard. Rep. 40 5. Berwell and Salter ver- 
gal Afiets, and conſequently the Debts muſt 
be paid in a Courſe of Adminiſtration ; otherwiſe, if the De- 
viſe were to Truſtees who were not Executors, or to Executors 
and alſo to a third Perſon a Stranger, in either of which Caſes 
they would be only equitable Aſſets; but in the preſent Caſe the 
deviſed Premiſſes being legal Aſſets, muſt be adminiſtred ac- 


cording 


416 


4 


6 


_—_—— 
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—— com—_—_— 


cording to Law, and conſequently Specialty Debts were to have 
the Preference in Payment; to which at the firſt Hearing the 
Maſter of the Rolls ſeemed not to agree; in Regard y all 


Deviſes for Payment of Debts are to Executors: And ſee 


2 Vern. 133. accord. | [25 Di rtl 

However, it was now reſolved that the Premiſſes deviſed be- 
ing in Fee by the Teſtator, and he * Ha 
but an Equity of Redemption, could be only equitable Aſſets, 
and conſequently muſt go among all the Creditors equally ; for- 
aſmuch as a Debt by judgment and a Debt by ſimple Contract 
are in Conſcience equal. | 

dy, The next Point (and what was principally af 


ed from 4. deviſes all 
in his Honour's Decree) was, that he had * „that tho 3 
the Specialty Creditors were at Liberty to take their Preference hace to bis 
out of the perſonal Eſtate, yet in Caſe theſe ſhould come in Executors 
upon the Lands deviſed in Truſt to pay all the Debts, they ae. 
ſhould firſt bring into Hotchpot what they had received out of ruft © G11 
the perſonal Eſtate. and pay all 
by | his 8 
his real Eſtate only equitable Aſſets, and the Teſtatot leaving Debts by Bond and ſimple 
Contract: If the Bond Creditors are paid Part out of the perſonal Eſtate, they ſhall bring it 
back again into Hotchpot, if they would be paid any thing out of the teal Eſtate. | 


Againſt which it was objected; that the Specialty Creditors, 

as to the perſonal Eſtate of the Teſtator, were to 4G the Pre- 
ference and to be firſt paid; and for the Reſidue of their Debts 
— unpaid, they ought to come in with the Simple-Con- 
tract Creditors upon the + Truſt-Eſtate ; that the Teſtator had 

no Power over the perſonal Eſtate, fo as to exempt. the ſame - 
from his Debts, or from Payment in a Courſe of Adminiſtrati- 
on; and therefore, if the Deviſe were of the perſonal Eſtate to 

be equally divided betwixt his 2 Creditors, and Sim 
Contract Creditors, this would be void, and the Specialty Cre- 
ditors would have all; ſo that the Deviſe of the perſonal Eſtate 
being void, it was as if it were intirely omitted out of the Will, 

or the Deviſe was only of the real Eſtate for the Payment of 
Debts; and for the Payment of Debts muſt ſignify the Payment 

of all his Debts, which would take in thoſe by Specialty as well 

as by Simple Contract; beſides, in this Caſe the Fact ed 

to be, that if the Specialty Creditors were to bring. into Hotch- 


pot what they received out of the perſonal Eſtate, they then 
would receive little or nothing out of the real Eſtate ; E 
ſequently the Deviſe, as to them, for Payment of their Debts 
with the other Creditors out of the real would be vain. 


* — OUT 


2 hed * 
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real and 


to pay his Debts, and he might give his equitable Aeg in 


Manner 


diſpoſe of them in Truſt to pay his Simple-Contratt Debts 


| Hipwrece; dis Nur ofthe Decree was affirmed ly de Lord 
Chincelhr, in regard: the Teſtator bad . connefted- 


perſonal Eſtate with a View that all ſhould go — 8 
— 4! 


and upon what Terms he pleaſed.: For. Inftance, he 


only tho it was true he had no Power by his Will to diſpoſe of 


ka perſonal Eſtate from ' his-Creditors; — for Satiſ- 
faction of bis Simple- Contract Creditors, in Preference to his 


within 


Creditors; but theſe equitable Aſſets being intirely 
is Power, he might let in the Specialty — for A 


1 * er ay thereout, e- ONE 2 
i 3 it was a v Argument to Special 
* Creditors had receiv ſo much. out of the perſona) Eſtaze, — 
+ make it not worth their while to brin it into Hotchpot; for the 


they had receivech of the perſonal Eſtate, the leſs need 


en the Aid of © Coder of Equity to-tie pri ate he 
Truſt Eſtate. 


tot's: 
Law 2 


* the 


The Tels: In the laſt place it was objected, that the Defendant Simon 


Ber the Heir oughy not. dn be t into this Fund of the equitable 
 Aﬀets deviſed. for the Payment of Debts, fince the Derby Eſtate 


ill astO was Part of the Land deviſed to pay the Debts, and the eldeſt 


Part of the 

Lands de- Son op 

viſed thereby he. 

topay Debts, its 
et being a 


poſed this Eſtate's being made liable to them, in which 
poſed his Father's Will, and hindered as much as he could. 
g Effet; and in caſe the Defendant the eldeſt Son would 


. W. Advantage of the Will, he to abide by the whole 


let into the 
Reſidue of 


the Fund raiſed by the Will for the Payment of Debts, 


But to this it was anſweredl and reſolved, that as to the 
and Mapleton Lands, taking it that the Defendant the eldeſt Son 


had a f 
Siman Pe 


e Lien thereupon, then they were the Defendant 
g the Son's own Lands, and it was not to be ſu ſed, 


that a Court of Equity would compel any Perſon to admit a 
Teſtator's Deviſe of Lands, which were not the Teſtator s OWN, " 419 


yr 


Lands of the Creditors, who would come in upon 
n by the Teſtator for the Payment of Debts; ſo ws 


„ in Derby, the Teſtator the Father's Deviſe was 


"7 tack ea; 28 if che Father had deviſed any other Part of 
the Eſtate of the faid Defendant Simon Deg the Son, 


42 


19 


* - 9 
0 2 — 
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| Xichllr verſus Ob, 5 
At ere Rolls. 


E Mrs. Powel by Will, after. feveral 
her Houſhold Goods to J. S. and the 8 


perſonal Eſtate, which was about 3000. to her Niece 3 — 


2 to her at her A — 
twenty-one Years, and if ſhe ſhould die before t Niece 
Marriage, then the Teſtatrix deviſed it over, and ſhe alſo de. fone — — 
viſed a ſmall Eſtate in Lands to the faid Niece in Poſſeſſion. Seventeen, 


her the Surplus of the perſonal Eſtate pa 
rt paid hari rhe mer, The an 


ty-one or Marriage, the oyer being 


On the Denk of the Teſtatrix, the Queſtions wa, . 
Who ſhould have the Produce und Intereſt of this Surplus 


deviſed to 
le at twenty-one; the Niece ſhall — 
— = deviſed e Niece die before tweu- 
uent. 


ring the y of the Niece ? 
2dhy, by the Deviſe of the Houſhold Goods the 
FINS 


2 his Produce, Gc. ought to be laid up until the Niece 
A come to twenty-one or be married, and be then paid to 
W but if he ſhould die before, in ſuch Caſe it ought to 
to the Pete over, and that nothing was to be paid 
the Niece ſhould come to twenty-one. or be married, be- 
cauſe it was not due till then. 


o For the Niece, it was argued, that the Surplus being deyiſed 


ol OS this was Dei 


tum in preſent!, though Solvendum in futuro, and the Deviſe 
over, in Caſe ſhe ſhould die before twenty-one or „ be- 
ing in Nature of a Condition Wwe, could not t the 


firſt Deviſer of the meſne Profits accruing before the Deviſe 
over took Effect; as if I ſhould deviſe Lands to an Infant, to 
be void if the Infant ſhould die before twenty-one, tho the In- 
fant ſhould die before twenty-one, et _— intitled to 
the meſne Profits until the Time of hi 


accruing during 
— of the Tftors 
to have been intended. 


De Jerm. & Trin. 1727. 


Plate in 
common 
Uſe paſſes 
by the De- 
viſe of Houſ- 
hold-Goods, 
notwirh- 
ſtanding 


Maſter of the Rolls : Let the Maſter take the Account, but 
reſerve the Point, whether the Infant ſhall be intitled to the 
Intereſt of the Surplus during her Infancy, and let it be ſpoke 
to in Court, it not being fit to be determined on a private Hear. 
ing by Conſent. ; | 

Afterwards in Tin. Vac. 1728. this Cauſe. came on upon 
the Maſter's Report, whereby tho' there were reported mankſeſt | 


Intentions and Declarations of the Teſtatrix as to the other 421 


Point, that ſhe did not intend the Plate ſhould paſs, yet the 
Maſter certifying that the Plate was commonly uſed in the 
Houſe: & . * 


an 38 | | | 
Patrol Noob that it was not intended to paſs. Vide Vol. I. 425. 


| Cale K 


Lord Chan- 
cellor King. 


Deviſe of a 


perſonal E- 
ſtate to A. for 
Life, and af- 
ter wards for 


her Children, and 


the yearly 
Intereſt and 
Produce to 
be for their 
Maintenance 
until the 
Sons ſhould 
be twenty- 


one, and the Daughters eighteen, at which reſpeQive Ages their teſpective 


His Honour rejected all the Evidence touching the Intention 
of the Party, there heing a compleat and plain Will in Writing, 
which muſt not be altered or influenced by parol Proof, 

But as to the mean Profits of the Eſtate, the Court took it 
clearly, that the Infant Niece was intitled to the Profits and the 
Intereſt of the Surplus which ſhould incur from the Death of 
the Teſtatrix, = in the Life-time of the Niece; tho' ſhe ſhould 


happen to die before attaining her Age of twenty-one, &c, and 
decreed accordingly. | 


Madiox werkus San, 


T HOMAS Lord poſſeſſed of a conſiderable perſonal Eſtate, 
F did by his Will in 1720. after ſome Legacies, deviſe the 
Reſidue of his perſonal Eſtate to his Niece 2 Staines, Wife 
of Jobn Staines, for her ſeparate Uſe, and after her Death, the 
yearly Intereſt and Produce thereof to be for the Maintenance 
ucation of ſuch Children as ſhe ſhould have by the ſaid 
obn Staines, until the Ages following, (vi .) until the Sons 
hould come to twenty-one, and the Daughters to Eighteen, 
who at ſuch their reſpective Ages were to be paid their Portions; 


and for Want of ſuch Iſſue, then all the ſaid Eſtate to go tothe 
Children of Sarah Maddox. | 


: 


Portions to be paid 


them, and for want of ſuch Iflue then to B. A, dies, without Iſſue; the Deviſe over to B. 
good, the Words [for want of ſuch Iſſue] being the ſame as [for want of ſuch Children. ] 


Alice Staines died without Iflue, and the Children of Sarab 421 
Maddox brought their Bill e. the Executors of Staines for 
an Account of 3 ET | n 
And now Dr. Henchman and Dr. Pinfold, together with the 
and Solicitor General, argued that the Deviſe over of 
this perſonal Eſtate was after top remote a Poſſibility, 8 


De Term. & Trin. 1727, 


deviſed over for want of Iſue of Alice Staines, and particularl 
Mr. Solicitor General inſiſted, that if the Words [for want oX 


ah 
— Anm mn ed. 


ſuch Iflue] ſhould be intended to fignify ſuch Child or Children 

of Alice Staines as ſhould attaip the Age of twenty-one if Sons, 

or eighteen if Daughters, yet this would exceed the Rule which 
confines theſe Bequeſts (eſpecially of mere perſonal Eſtates) to 
Lives in Being, for this might. be above twenty Years after the 
Life of Alice Staines, in regard ſhe might die and leave an In- 
fant Son juſt born, which would Je ourying cxeruſory _—_ 

further than had yet been done; for which were cited 1 Sid. 
37. Witmore and Weld. 1 Vern. 326, and A e 7. 

Lord Chancellor : A Deviſe over of a Leaſe - AY 
ther perſonal Eſtate aftet a\ Death without Iflue, or in Failure 
of Iflue, would have been void; but here the Deviſe being to 
Alice Staines for her Life, and then the Intereſt and uce 
thereof for the Maintenance and Education of her Children; the 
Sons till twenty-one and. the Daughters till 


fir wont of ſuch Chilifen, and whether Alice Staines ſhall leavs 


N i . x 


Vot. I. B bbb 0 


Term. 8. Michacls 


1727. 


»-„ 
— — 


Caſe 136. u of Gaineborough verſi us Gifford 
At the Rolle. 
\H E Plaintiff brought her Bill t to be relieved a inf a 
Contract which her Broker had made for the archaſe | 
2 vet Shares in the Stock of 1 Welſh Copper 
y from the Defendant for jor Share, to 
be Wa. -- by the Defendant to the PlaintiF': at the then next 
opening of the Books; the Contract was made on the 12th of 
Auguſt 1720, and the next Opening was on the 22d of the 
ſame Month. 

The Defendant brought his Action on the Contract, and re- 
evreted a Verdict for the whole Money, deduding only for 
What the Shares fold alt. 

I be Counteſs firſt bro t her Writ of Error, and then her 
Bill in this Court; and Injunction being diſſolved by the 
Lord Chancellor, che Counteſs paid the Money recovered at 
Law and the Coſts. The Bill inſiſted that the Defendant bi 
not ſo many Shares, nor had regiſtred the Contract. 

But the Defendant, in order to recover the Coſts in this 
Court, ſet down the Cauſe ad requifitionem defendentis. 

It was argued for the Plaintiff, that the Defendant by his 
Anſwer had confeſſed he had fold her Shares on the 22d of 
Auguſt at 341. per Share, and that this being the Produce of 
the lint the Counteſs's Shares, which ſhe had bought, the 
_ belonged to her. 

which the Defendant's Counſel infiſted, that this was 

Aa Mike in the Plaintiff's Office Copy, the Original of the 
The nl fe s Anſwer win, bot erfviſe; which was then alſo pto- 
Counſel's (Mr. Hungerford) own 


_ wheres ie was wx faid ber Shares, but it s laid ten 
His 


c 
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His Honour immediately ordered, that the Anſwer itſelf 
ſhould be ſent for from off hs File, and in the mean Time 
it was urged for the Defendant, that even this was what 
ought to have been inſiſted upon by the Defendant at Law (the 
now Plaintiff) at the Trial, in Mitigation of Damages, and that 
a Court of Equity ought not to give Relief toa Defendant at 
Law who might, but neglected to make a proper Defence. 

Soon afterwards the Record itſelf of the Anſwer being taken 
off the File, was brought into Court; and the Word in Queſtion 


appeared to be [ [Her] as in the Office Copy; and not [ Ten] as 


in the original Draught * the cer th 

er of the Rolls: 1 do a Court ought to be 
2 Defendant after a Trial at — 
Matter where ſuch Defendant had an Opportunity to defend 
himſelf. - 


But ſtill ſuch Caſes there are, in which Equity will relieve in ſome 
after a Verdict, in a Matter where the * at Law Caſts, Zqud 


might properly have defended himſelf. 


after a Ver- 
dict at Law, 


and where the Plaintiff in Equity might properly have defended himſelf, as where a Receipt 


from the Plaintiff at Law is found after the Verdict. 


As if the Plintif at Law recovers a Debt againſt the Defen- 
dant, and the Defendant afterwards finds a Receipt under the 
Plaintiff's own Hand for the very Money in Queſtion, Here 
the. Plaintiff recovered a Verdict againſt 8 and tho 
the Receipt were in the Defendant's own Cuſtody, yet he not 
being then appriſed of it, ſeems intitled to the Aid of Equity, 
it being againſt Conſcience, that the Plaintiff ſhould be twice 

id the ſame Debt; ſo if the Plaintiff's own Book appeared to 
be croſſed, and the Money paid before the Action brought. 

Now the principal Caſe is within the ſame Reaſon ; if the 
Defendant in this Court, who was Plaintiff at Law, has been 
E Part of his Money by the Sale of thoſe Shares, which 

had contracted to ſell to — Plaintiff, the Money raiſed by 
this Sale ought to be applied towards the Difc of the Debt 
which the Plaintiff the the Counteſs owed him; and tho' it were im · 
poſſible for any other Perſon to know one Share from another, 
yet the Plaintiff at Law, who is the Defendant in this Court, 
might himſelf know that theſe Shares which he ſold on the 22d 
of Auguſt 1720, were the very Shares he contracted to ſell to 


the Plaintiff the Counteſs ; and the Court 2 


Sur 1s mach more thn te inn Valus of th 8 at the 
7 Time the Verdict was given, tho' then very 
not. fully allowed to the Plaintiff the Counteſs ; nor 
7 Bhone tour of" Proof that the Record of the An: 
wer 
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r 


ſwer Was a in being made contrary 5 th — 
nal Draught. 
But as the Defendant in his Action at Law We ebend 
Money againſt Conſcience, the Court decreed him to pay 
to the Plaintiff the Money for which he had ſold the 8 
confeſſed by the Anſwer to be her Shares, deduQting what had 
been allowed at the Trial to the Countels for the then Value of 
Ener — — full Aﬀidavits by the Solici 
But afterwards, upon v Affidavits <A 
AnAnWer his Clerk, that 1 2 a Miſtake in the Perſon vor in. 
ter Hearing, groſſed the Anſwer, and the foul Draught being p 
and Decree, on ſolemn Debate before Lord Chances, alten by the ET 
on Aﬀid- A the Rolls, the Court gave the Defendant Leave toamend the 
Solicitor and Anſwer, and to ſwear it over again, tho' no Precedent could 
his Clerk, he ſhewn that this was ever done after the Cauſe heard, and 
tha the Mi this Matter had been before denied on a Petition, and on a 
the ingroſ- Motion, 


he A 
nee bon the — and the Draught produced. 


wi . . Small verſus Oudley & al. 


At the Rolls. ba. as 
A Gold- NE Norcourt had long followed: the Buſineſs of a Gold- 
ſmith after ſmith, and on Michaelmas Day laſt, after he had ſhut up 
his Shop, be VP Shop, being indebted to ſeveral Perſons much beyond what he 
in ona was able to pay, in Contemplation of his , and to 
indebted, aſ- give a Preference in Payment to the Plaintiff $ | whoin 
ſigns his To Fei had then lately advanced a confidetable Sum of 4 


Wine- Trade Money, did, in order to ads to the Plaintiff Small the Mo- 
in which he ney due to him from the ſaid Norcvurt, make an Aſſignment 
VERT CON thin: df 8 Leaſes, and alſo of two Thirds of his Stock in 
J. S. being the Wine- Trade, which he was concerned in with the Defen- 
a particular dant Oudley, being about the Value of 300 J. and this Afign- 
Creditor, and ment was made without the e Plaintiff Small; 
the 


> ogy ting 

Debt, but Norcourt never: opened his Shop again, next 
whbou the after making this Aſſignment went off, of nd ew 
1 found a Bankrupt, and to have become ſuch the Da 122 


of J.. and ue, Day, and all his Eſtate was aſiigned 
Bans Foner to the Defendant Man, - * 


Day: J. 5, nete. and decreed for him. 


4 - The Phintff Sana who was the of theſe two Leaſes 
ind Ukewiſe of the two Thirds of the Stock in the Wine- 
Trade, brought his Bill againſt Man the Aſſignee in the Com- 


miſſion, and againſt Oudley the Partner in the Wine- Trade, to 
make chem account. | 8 
5 Ohe. 


— & $1 ” r Y , 4 1988 N 
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|  Objefted for the Defendants: This Aſſignment made 
the Trader, when -it was reſolved by hen that he would ber 
Bankrupt the very next Day, and in Contemplation of ſuch 
Bankruptcy, and to give a Preference to this Creditor before 
others, by which the equal Diſtribution of his Effects intended 
by the Statutes is prevented, mult be a void Aſſignment. 

Beſides it is an Aſſignment in general of all his Stock in the 

Wine-Trade, which is the fame, as if it had been of all his 
Stock in Trade; then this Aſſignment being made without the 
Privity of Small the is therefore fraudulent, there be- 
ing no Account ſtated on the Trade for Wine to the Bankrupt, 
nor from the Aſſignee Small to the Bankrupt, after all which, 
Small the Aſſignee comes to have this eſtabliſhed, and through 
Partiality affiſted in a Court of Equity, which, if allowed, 
will effectually ſet aſide ſuch Parts of ſeveral Statutes as give an 
equal Diſtribution of the Bankrupt's Eſtates to all his Creditors, 
. Maſter of the Rolls : This is a Caſe of great Conſequence, 
as it affects Trade in , and as it tends to fruſtrate ſe⸗ 
veral Statutes made for the equal Diſtribution of the Effects of 
Bankrupts ; but ſtill I think that the A by Norcourt 
to Small the Plaintiff is good, and the Plaintiff is intitled to 
an Account of this Wine- Trade againſt the Defendant Oudley. 

1, As to the Matter of Bankruptcy, that is a Term not 
known to our Common Law, but introduced by ſeveral. Sta- 
tutes ; the 3 H. 8. cap. 4. which is the firſt, is very imperfect, 
the next of the 13 Elia. cap. 11. is more large, and that Sta- 
tute ſince inlarged by ſeveral ſubſequent ones. „ EY 
Now theſe Statutes do aſcertain what Acts make a Bank- No ſuch 
ruptcy, and there can be no fuck Thing as an equitable Bank. TM a an 
ruptcy, it muſt be a legal one. | 


2dy, There may be juſt Reafon for a finking Trader to give 
2 . to 1 Sede before another, to one dint Bag 
been a faithful Friend, and for a juſt Debt lent to him in Ex- 
tremity, when the reſt of his Debts might be due fron 


as a 


all that ſuch Creditor has in the ork to RR | in this 


Caſe (1 fay) and fo circumſtanced, the Trader honeſtly may, 1 
day gught to give the Preference, r. Mo | 


2 ©; 
. 4 #4 4+ 


Vor. II. Ccec And 


De Term: $. Michaelis, 1727. 


* 


Not the And dl, In ſuch Caſe it is not the Time when the Aſſign 


ng =_ ment was made by the Trader that is material, provided it de 430 


ment nude made before the Bankruptcy, but the Juſtneſs of the Debt is 
material, ſo very material. | 
as it be be- ; 
fore the Bankruptcy, but the Juſtice of the Debt. 


No Objec- Athiy, What has been objected, that Small the Aſſignee did 
tion that the not know of this Aſſignment, ſeems rather an Advantage to the 
Aſſignment : 

was made Aſſignment, for this ſhews there was no Fraud; no Importu- 
by the Tra- nity uſed by the Aſſignee, and oftentimes, upon the Account of 


der without 


: mere Importunity, a Trader has, when in Trouble, been 
de Pau, valled upon to make ſuch Afſignment. 5 
for thi 

— was without the Creditor's Importunity. 


 $thh, As to the Creditor the Aſſignee's coming into Equi „ 
N 2 I admit, that every Perſon who comes into Eq bur, dug * 


ſigned to the come with an innocent and a juſt Cauſe, and the now Plain- 
ſingle Credi- 


tiff (for ought appears) does ſo ; however, what diſtinguiſhes 
. the preſent Caſe in his Favour is, that the Aſſignment being of 
a Choſe in a Choſe in Action, he could, in the Nature of - Thing, apply 
Adion, itis no where elſe for Relief, or to have the Benefit of the Aſſign- 
= 2 ment, but in Equity. Secus if it had been a Conveyance of 
ſignee that any legal Eſtate. a Ke 
he comes in- 


to Equity; for he can go no where elſe, 


Precedents And as to Precedents, the ſame was done in the Caſe of 

2 Cock and (a) Goodfellow, where the Aſſignment was made 

juſt — Mrs. Cock in Contemplation of her Bankruptcy, and in T 
bh * for her own Children, and as to Part, it was but a Directi- 
n 


gane] Pat on to her Truſtees to aſſign her Stock in the Bank, &c. and 
of his Eſtate Lord Macclesfield declared that this was ſo far from being an 
to ſome par- Act of Fraud in Mrs. Cock, tho' it was for her own Children, 
COTS that it ſeemed to be juſt and commendable. So in the Caſe of 
gre them « 7 acob and Shepherd, where Shepherd the Trader was juſt on 43! 
reference, the Brink of Bankruptcy, and Deed brought ready ingroſ- 
and held ſed to him, which he executed a little before his Bankruptcy, 
H Decteed and in Contemplation thereof, to give a Preference to ſome of 
| by Lord bis Creditors; indeed I doubted of this; but on the Appeal 
—, Lord Macclesfield ordered a Trial, to be. informed when the 
1. Trader became a Bankrupt, and the Execution of the Deed 
being found to have been before the Bankruptcy, the Decree 
was in Favour of the Deed. | 


4 


The 
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The like happened in Sir Stephen Evans's Caſe, who having 
executcd a immediately before his Bankruptcy; and with 
r itors, the ſame 
So that this having been ſettled, tho' it may have a miſ- 
chievous Conſequence in preferring ſome Creditors in Hopes of 
Favour from them afterwards, yet according to theſe x ot 
dents, I muſt decree in Ge ſome Caſe. in Favour of the Deed 
giving a Preference to the Plaintiff, 8+ - | 

Note; His Honour faid, that if the Aſſignment had been of 
all his Goods and Effects, or of all his Eſtate, or of all his Stock 
in Trade, as Goldſmith, &c.. this had been -too general, and whole Bank- 
would hardly have ſtood.: But here it was not of the Traders rupt's Eſtate 
own Trade as Goldſmith, but a ſmall Branch of a different 
Trade, of a Stock in Wine, the whole not above 300 l. and 
but two Thirds of that. ; | 


„ 
Term. Hillarii, 


1727. 


TT 
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Caſe 138. Marchioneſs of Annandale verſus Har- 
H E Marquiſs of Annandale had unlawful Familiarities 
with Anne Harris who was before a modeſt Woman, 


Tis, & econtra. 
Abridgment 
of Caſes in 
On of * but the Marquiſs ſeduced her, and had a Child by her; 


ving ſeduced and afterwards by Deed Poll reciting that he the Mar- 
Woman quiſs had given a Bond to the ſaid Anne Harris for the Pay- 
— 2 ment of 2000 J. to her within a Year after his Death; now by 
had a Baſtard this Deed the Marquiſs agreed that this 2000 /. ſhould be laid 
by her, gives out in an Annuity for the Uſe and Benefit of Anne Harris and 
Weng the Child for their Lives. The Marquiſs died, and the Mar- 
obliging chioneſs his Widow adminiſtred. 
imſelf to | 


y 2000 J. after his Death for the Purchaſing an Annuity for the Woman and the Child 
or their Lives, The Man dies, Equity will compel a Performance of this Agreement. 


There was (it ſeems) but one Witneſs to the Bond ; and tho' 
his Hand-Writing was proved, yet he ſwearing that he did not 
ſee the Bond ſealed and delivered, the Plaintiff Anne Harris 
was nonſuited at Law. 

The. Marchioneſs brought her Bill in Equity to be relieved 
inſt the Bond and Deed Poll, as gained upon an unlawful 


and wicked Conſideration ; and Anne Harris brought her 


2 Bill to be paid the 2000/. out of the Aſſets of the Mar- 
quiſs. 


This 


432 
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This. Bond could 26k, be grored r | 
but the Deed Poll reciting the Bond, and containing a Coyenant 
that the goo & ſhould be laid out in this Annuity, ee 


t St! 


It was urged on Behalf of Ame Harris, bär ur known 
Diverſity was, where the (a) Woman has before been a com- 


mon Strumpet, and draws in a young Man to give ſuch Bond 
or Covenant, in ſuch Caſe Equity will relieve; but where the 


- = ſuch Bond or Covenant, "there the Obligor who has "dons . 


are to be the proman | pudicitie, and no Relief, to be. 
uity. au inna 172 * 8 
"Dog On the other Sie N. v, objected; Geste S e 
e not Tage, b, Bodo ln i 398 ; 6 
Matter of T l — by! not . ae: 
Conſequence — be, what boch Bills hon he dt 3 
miſſed, and that this O thould not lend any Afſiſtance, eicher 


on Account of Aſſets, or otherwiſe in ſuch à Caſt. 

| But ho rote ft Sen, the other Side cited the Caſe of 

Ord verſus Blactet, where Sir William Blacket having feduced 

Mrs. Ord a Gentlewoman of good Family and Fortune, 
— _— for Years ; but the Eſtate 


afterwards 


Man ſeduces a Woman who was befare a modeſt Woman, and 3 
Injury, ſtates and aſcertains himſelf the Damages, which 5 I 


1 — «rl AT 5 

They alſo cited the Caſe of Carew verſus & 4 decreed in 4. grants an 
the Exchequer about two Years fince, where Man granted Aznulty to 
an Annuity to the Woman out of the Manor of D. when whom he 


Lands, 


creed him to ſettle this Annuity on the Woman out abr N 


Eſtate; Equity will make bim ſecure the Annuity out of other Lands. 


Led Chandy + If a Man does miſlead an innocent Wo- 
man, it is both Reaſon and Juſtice he ſhould make her a Repa- 
ration ; but this Caſe is ſtronger in reſpe& of the innocent 
Child, whom the Father has occaſioned to be brought into the 
World in this ſhameful Manner, and for whom in Juſtice he 
ought to provide; and tho' the Child be now dead, yet the Caſe 
is to be ta n as it was when the Bond and Covenant were given, 
and then the Child was living. 

2dly, The Recital in the that the Covenantor had gi 
ſuch a Bond, is a ſufficient Evidence of there having been ſuch ; 
it is a Confeſſion by the Obligor himſelf, and ſtronger than a 
verbal Confeſſion, it being his Hand and Seal. Where- 

Vo. II. D d d d fore, 
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fore, if the Court allows this Covenant to ſtand, * nth 
be in the ſame woe 2 Bond; conſe- 

tly it is a Debt, being ſo, Equity — it to 
Dead our of An. 


This Besen ee . the Houſe of Lotds in March 
1728. 


ene Steward verſus Roe: 
Lord Chan- 
cellor King. 
The original AHE original 81 b is to be firſt anſwered, but _ the Plain- 
Bill is to be tiff in that Bill will, after the Croſs Bill filed, amend his 
= — Bill in Things material, this amended Bill, as to the Amend 
the Plaintifr ments, is a new Bill, and the Plaintiff in the original Bill ſhall 
| after the be bound to anſwer the croſs Bill, which was filed prior to the 
_— . Amendments made to the ori inal Bill, ſuch Time as the 
his Bill, he ſaid Plaintiff in the original ill ſhall have an Anſwer to his 
loſes his Amendments, and as the amended Bill muſt be anſwered all to- 


gether, ſo the Priority ſeems in ſuch 3 loſt e 
Wt": | 


dan tie anda Lord Talbet in C nase d 
neee Peter wake 1735 vg * 


_— Lk od MEAT — Mt ME —_ 223 
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Walter Edward. ant Mary\ 1 n Caſe 140. 
bis Wife, oniy Child F re 
Richard Freeman, Eſq; + Raymond” 
late Lord Chancellor of p ha; 5 4 Mater 
5 treland; by Elizabeth bir Flaintiſſi ; f zeit 
firſt Wife, — _ 
Anne Freeman Widow and, v, 2 
Fry i wh x of the 
fe F mga i 
an chard Freeman, Not : "| 
£1; and Anne Freeman| "dan F 25 "i 
inſter, ber Children by| | = 
the ſaid Richard Free-| 5 
many | - | | | d | | 
| | 


Share of the perſonal Eſtate of Richard Freeman, Eſq; — 
dying inteſtate, and leaving a Widow the Defendant Ame fecures 2 
Freeman, and one Daughter by his firſt Wife, (viz.) the Plain- Portion for 
26 tiff Mary, and a Son and a Daughter by the ſecond Wife, (vis. ) Daughters 


Mille; thete is one Daoginer e, the Husband ſurvives that Wife, and marries again, 
deing 
is due, i 


2 Plaintiffs brought their Bill to have a diſtributory Husband by 
he 


7 
8 
— 
4 


chpot as to the other Iſſue. 


The Caſe was thus : Richard Freeman the Father on his 
Marriage with his firſt Wife Elizabeth, one of the Dau | 
of Sir Anthony Keck, by Articles dated the 19th of — 
1693, in Conſideration of the inge and of 4000 J. Por- 
tion, covenanted for himſelf and his Heirs, with Sir a 
Keck, that he the ſaid Richard Freeman or his Heirs woul J 
within fix Months after Requeſt by Sir Anthony, his Heirs, Exe- 


cutors or Adminiſtrators, ſettle all his Lands in Battsford, G. 2 
5 ; Wer ot” a f = 


| 
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Portions 
ſecured by 
Settlement 
outof Lands, 
or articled 


; mainder to Truſtees to preſerve gent Remainders , Remainder 
to Plizabeth his they intended W Wiſe for her Jon and Jn Bu 
of Dower, Remainder to the firſt, &c. 


5 Taail Male ſucceſſivel Remainder to: o 
to raiſe Portions for eee . e if 


more 6000 J. payable at 85 at which , 
firſt happen, and to "raiſe gm ters 
till their Portions ſhould decome pays * ed B 


liamentary Taxes, and gave a Bond in 


47 in the Articles, 230 ,. per Annuin, without Rohr any 437 
| and Anne. 4 oy ST 
- inteſtate, and his Widow = Defendant! Anne Freeman took 


| Years old: Who having fince intermarried with _ Plaintiff 
Malter Edwards, the To ght their Bill for their diſtri 


pray the 5000 J. 


Children might be made equal. 


in Gbeſterſbire to the Uſe a= himſelf for Life 4 Waſte, Re. 


* 


if but ane Daughter, and . OE Tt 


one. W 


Mr. Freeman 3 ane tide? remiſſes which" =_ 
but 366 J. per Annum, were 500 Par- 
4 in 8000 /, — Ir 


Performance of the Articles. & hich there * 
The Marriage Effect, of w was Iſſue 
Daughter the Plaintiff Mary, and Elizabeth the Wife gi 40151 
after the Birth 70 the Daughter, no e WN been 
made purſuant to the Articles 
— three Vears afterwards M r. Free: ” 0 Baie LY 
fendant Anne Marſbal, and'fettled area PIRU of the Lands com- 


otice of the an * J 1250 the n 


The 20th of MANS: 3 vibe, Ig. ee died in lan 
out Adminiſtration tb him, the Plaintiff Mary being then eleven 


Part of the Inteſtate | Brotman 8 perſonal Eſtate, | but di kd he 


The Defendants'by N ſet forth the Articles * Bond, 
and inſiſted, that thereby the Plaintiff Mary had a Portion f 
ʒoco J. ſecured to her, and ought not to have any Part of the 
prog Eftate of the Inteſtate her Father, unleis ſhe* would 


ring that into Hotchpot, to the Intent the Eſtate of all the 


This Cauſe having been often argued, was'at leng devel 
by the Lond Chant or King, with "ths Alitande of the Lord 
Chief Juſtice Raymond, Maſter of the Rolls, and Mr. Juſtice 
_ who all e e mew ſhould be brought into 

otchpot. vw 3 N 

Mr. Juſtice Price; tho! cots at the Reſolutions: dd ae 
E his Opinion. bop! 
dir Foſeph Yehyll-Maſter;of the Rolls: 1/, I. dg; not take 
this 50001. © bt a-Dabveat fronds ee, & 40 be pid 


nue u A oc ta A 40) nic 


{o to be, acres be po of pai. m Hi 26 68 
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| out,of his perſonal Eſtate.; for tho! chere is a Bond for Perfor- 


mance of Coyenants from him, yet there is no Covenant for the 
Payment of. the Portion: the Covenant is to ſettle Lands, and 
rei en e e. 

and none has been made, yet this cannot prejudice the Party to 


whom the Portion is due, for the Covenantee is only a Truſtee, 


and the Neglect of ſuch ſhall, not (a) prejudice the Coſi que 
Truft : Which here is the ſtronger, forafmuch as the (aui que 
Truſt was an Infant. „ | 


F 12 N 


e; in the. Caſe of 

ge, the Land is only a Pledge for the Money borrow 
orti 

raiſed out of that very Land. And for this I would only 

the Caſe of Coventry and ( Coventry, where the late Earl 


Coventry covenanted on Intermarriage with, the Counteſs 
Dow: „ by im 


= 


F 
2 
Z 
> 
E 
7 
m4 5 
4 
5 F 


8, 


verſus Frederick, 


(a) Vide 
Vol. I. Tre- 
vor verſus 
Trevor, and 
Frederick 


: 


| 
| 
i 
| 
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So that I do not think this is to be conſideredd as a Debt 
which by leſſening the perſonal Eſtate would diminiſh the di- 
ſtributive Shares, for this 5000 J. ought to be made good out of 
the real Eſtate contracted to be ſettled, ſuppoſing there is enouph + 
left unſettled ; but it muſt be agreed, that the Land | 
ſettled by Mr. Freeman on his ſecond Marriage without No 
tice, tho it be a Breach of Truſt, yet ſuch ſecond Settlement is 
good, and muſt take place againſt the Articles, no more Lands 
being liable to the Articles, are omitted out of the Settle 
ment on the ſecond Marriage. | FONT TI 
As to the ſecond Point, whether the 5000 J. Portion thus 
ſecured by the Articles to the Plaintiff Mary is to be brought 
into Hotchpot, before ſhe ſhall come in for any Part of the per. 
ſonal Eſtate ? | | 
I am of Opinion it ought ; the End and Intent of the Sta- 
tute of Diſtribution being to make the Proviſion for all the 
Children of the Inteſtate equal, as near as could be eſtimated; 
and therefore this 5000 J. ought to be collated into the perſonal 
The Intent Eſtate, The Deſign of the Act was to do, what a good and a 
| 3 3 juſt Parent ought for all his Children; nor is this Equality to be 
ſtribution Confined to ſuch Eſtates as Children claim by voluntary Settle- 
was to make ments only, for (generally) Proviſions for Children are 
- 75 n Settlements made on Marriage, which alone is a Conſideration; 
the Children and the Statute would be of little Effect, if it were to extend to 
equal, and make a Child bring only that into Hotchpot which ſuch Child 
do what® took by a voluntary Settlement; Marriage Settlements are moſt 
ot Fa frequent, & ad ea que frequentius occurrunt, Ge. 
ther ought | h 2 . 
to do for his Children. 


25 — 


(a) Vide l admit, that a Proviſion for a Child by (a) Will (for a Caſe 
Swind. 165- may happen, that as to Part of the perſonal Eſtate the Teſtator 
A Proviſion may die Inteſtate) is not an Advancement to be brought into 
by a Father Hotchpot ; neither ſhall Land given by Will to a younger 
3 Child; for a Proviſion to be brought into Hotchpot muſt be 
= "urkonilre ſuch as is made by an Act in the — Life- time and not 
into Hotch- by Will; any Land Proviſion to the Heir at Law of the In- 
pot, nor a teſtate, however given, is privileged by the Statute of Diſtri- 
Land for an bution, and not to be brought into Hotchpot: Thus there are 
Heir. great Variety of Proviſions Which may be made by Parents for 
Children; and it could not be expected the Statute of Diſtribu- 

tion ſhould enumerate all of them; but as a contingent Provi- 

ſton, when the Contingency has happened, is a Proviſion, ſo 1s 

it within the Act; alfo as there are great Variety of Proviſions, 

the Times when they are to take Effect may be various; but 

yet if ſuch-Proviſions be to take Effect in à reaſonable Time, 

they ſhall be within the Act. A Child may be provided for by 

Land, Freehold or Copyhold, or by a Charge upon * ot by 

x | Mone), 


— — + Doi. TW OW EW © to. in 
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Money, Goods, Stocks in Companies, and thoſe in ſome Com- 
panies pretty precarious, _— „ 3 
the Child when of Age . ee oa 

441 gencies framed upon a hte ſeveral — 
ces of the Parties may require, which rendered it impoſſible for 


the Act to mention all of them, and therefore it was proper for 
the Legiſlature to make Uſe of general Words as they Have 
done. 


The Statute of Difiribution-does'in the Beginning take No- 
tice, that if a Child (other than' the Heir) have a Settlement of 
Land nine en the Inteſtate, this ſhall be brought into 
Hotch 

— think the Statute did extend to Land itſelf when 22 
ſettled on a younger Child by the Father, and not to a Charge end out 
upon Land for ſuch Child, is ſtrange. Suppoſe it were a Rent 142% upon 
out of Land, this would be an Advancement, and why not Child, this 
when a Charge u Land? But the preſent Caſe comes nearer is an Ad- 
to Land, than if it had been a Charge out of Land; for the cement 


Truſt of 500 Years Term be e to raiſe this 5 5000 J. Por- 
tion, adde Plaintiff Mary Ehen, being the Perſon Who is 


alone intitled to it, rern 

of the 500 Years Term. 

The Occaſion of making the Statute of Diſtribution, was to The Occaſ 
put an End to the teſt which had been betwixe the pn of gt 
Temporal and Spiritual Courts, for when the Spiritual Courts fuss of Di- 
ordered any Diſtribation, or Bond to be given by the Admi- ſtribution. 
niſtrator for that Purpoſe, the Temporal Courts ſent a (a) Pro. (% vne 
hibition, being of Opinion, that the Adminiſtrator had a Right Vol. I. Perie 
to all, and that the Spiritual Court could not break into that verſes Smich 
Right; and ſo this Statute was made in Favour'of the Practice fv! 7 & 
of the Spiritual Court, which to order Diſtribution 
as often as the Common Law Courts did not prohibit them, and © 
the Act intended to make the Children's Proviſion equal, which Sf agg gy" 
was agreeable to the Civil Law, where Goods moveable, and in- 
moveable (i. e. Lands) are:confidered as the ſame, tho our Law πππ 
would never let the Civil Law meddle with Lands. In Sin- an Lr 
bourne 165, it is ſaid, chat if Father by Deed ſettle an Annui- N Took 
ty en bis hid. to commence after his Death, this ie an Ad- a Child js ati 
vancement pre tanto; and by the fame Reaſon, a Reverſion Advance-" 
lettled on a Child, as it may be valued, is an Advancement alſo; — 
The Proviſion within the Statute for a Child need not take 

place in the Father's Life- time, a future Proviſion is a es 

tanto, a Portion aflured or ſecured to a Child, tho' in futuro, is 

a Proviſion according to its Value. 

But it is ae rs reel Oh. Prom 


e not an Advancement within the Statute and being in * 
f thoꝰ contin- 


7 eee 


; MET 3 8 — — - * — 
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Contingeney, it carmot be collated ; for Inſtance, ſuppoſe it 
Mere la bare Foſſihility or what nor Debitum — 
The Right, . 2,4, 1 do agree, this Contingeney did not veſt until the 
airs Share Plaintiff Mary came to cighteer; for tho“ the Term dd a 
on the Sta- before; yet no Truſt for her Benefit could. But the Statute 
ture of Di. Piſtribution does not N Time when the Diſtribution 
ſtribarion ſpall be made, it mentioms indeed when it ſhall not, uz, not 
diately on within a Year ; and according to the Reſolutions, the Right to 
the Intel- the diſtributory Shares veſts immediately on the Inteſtate's 
tare's Death. Death. The perſonal Eſtate of the Inteſtate may conſiſt of 
Monies or Debts payable at ſeveral future Days, or upon Con- 
tingencies, ſo that it may be impoſſible to make a Diſtribution 
thereof at any certain Time; it may eonſiſt of Debts ariſing 
AA pon the like Contingency as is annexed. to this Portion, and 
ſſiuce thoſe Debts, as they fall in, may be diſtributed. and va- 
led, why may not a- contingent Portion be eſtimated and 
brought into Hotchpot ? But all that Difficulty is over, — 
Oontingeney's having —— in the preſent Caſe, and all In- 
© equality, as to the Proviſions for Children, is prevented, which 
is the Intent of the Ac. Bug. 267 tab 
Lord Chief Juſtice Raymond : I agree with the Maſter of the 
Rolls, that this 5000 J. ought to be brought into Hotchpot by 
- - © the Plaintiff Buwards — Wife ; the Statute of Diſtribution 
does not break into any Sottlement that has been-made by the 
Father; it only meddles with what is left undiſpoſed of by him, 
and of that only makes ſuch a Will for the Inteſtate, ab a Fa- 
ther, | free from the Partiality of Aﬀections, would "himſelf 
make; and this I may call a Parliamentary Mil. 
The. Statute - The Intention of making the Proviſions of the Children qual, 
of Piep. goes throughout the whole Act; firſt it gives the itwo:Thi 
only the per- Of the perſonal Eſtate (the Mother being allowed her Third) 
ſonal Eſtate ꝑqually among all the Children. But then the Act takes it into 
undiſpoſed Conſideration, that there may be ſome of the Children who 
to' make the have received a Portiau or Advancement before, but not ſo 
Proviſion of much as to make up their full Share; in that Caſe ſuch Child 
e, ſo advanced but in Part, ſhall have ſo much more oat of the 


Child. — that may have been, how much ſoever that may exveed the 


Death, the Child may, if he pleaſes, keep it all; if he be notoon- 
tented, but would have more; then he muſt bring into Hotch- 
t what he has before received ; this manifeſtly ſeems to be the 
nt "denrntion of the — ahis SUE je Rule of E- 
Aunity, Zyquality, There may be many Caſes in the Books, 
V where, in regard to beneficial and remedial Laws, the] 
lave gone beyond the. Words to make the Intent of the AR 
HFPrlace, a in Plowden 467, Be. Here the Words will bear the / 
| Conſtruction 


3 
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park ed by the Father, ad lee that Pen 
te, 


younger Children. Great Hardſhips might 
Conſtruction which the other a lubovr for as ſuppoſe 
Father who made this plentiful Proviſion of 5000 / for the only 
Child by the firſt Marriage, (which in the preſent Caſe exceeded 
the Plaintiff's own Mother's Portion by 1000 J ſhould die leaving 
but 200 J. in ſuch Caſe it would be very hard the Child, who 
has already had a Portion of 5000 J. out of the Eſtate, ſhould - 
yet take away ſomewhat out of the inconſiderable Portion of 


35 Vor. II. Free 


—— I put upon them; and/which is intended by 
the Act, tho not drawn with the greateſt Correctneis. 

As to the Settlement made upon the Children, it was objected, , proꝛiſon 
1ſt, That this Statute extends only to voluntary. Settlements, made for a 
and not to ſuch as are made on Marriage, wherein the Ifſue Child either 

are Purchaſers ; and this is ſaid to be as if an Eſtate had been .Þ7 gale- 
ſold to the Child, Wnnm ̃ů ;! ment, of for 


a good Con- 
ſideration, is an Advancement pro tanto. 


Repp. If the Child pays Money for an Eſtate, this is not a 
Settlement upon, but a Sale to the Child ; and it cannot be with- 
in the W ar Intent of the Act that ſuch Purchaſe ſhould be 
brought into Hotchpot. The Words of the Act make no Di- 


verſity betwixt a volun ERS Trio ho 
= they mention — The Eſtate thus 


ed (tho on Marriage) upon Arco * 


— 
3 
the 


which would otherwiſe have gone amon 


200 J. left for the other Children; it cannot be intended, that 
if the Inteſtate had made a Will, he would thereby have order- 
ed any ſuch Thing, Indeed the Parliament intended, that if 
the Ba bad n ah of his Children, given them a 


445 Portion adeq uate to his then Eſtate, and his Circumſtances in 


de World n had afterwards improved, that the Children before 
advanced ſhould have the Benefit of ſuch Increaſe. 
ef, But this is not a Portion advanced for the Child in 8288 


Portion 
che ather's Life-time, not paid, yet 
| | if ſecured to 
the Child in the Father's Life-time, altho not payable till after the Father's Death. 
Reg. That is not by the Act; if it be ſecured to 


the in the Liſe of i: ey it is ſufficient ; but it is no 
is hr yn whey rs ry, no the 
Father had covenanted with Truſtees to pay his Child 100 J. a 
Week after his Death, a the Covenant. would. have boon glalnly 
9 « Portion within the AG. 

t it is a a- 

pag oy pre « depends upon Contingency 
Reſp. Then I would put the Caſe a little further: Su 1 

my 

Death, 


R 


in ? | Eg: 
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Death, ts this Contingeny jpreven +a Portion? 
prevent its being brought into * ? 1 the 'Contin- 
gency were, that if the Child had been living one, two or three 
Years after the Inteſtate's Death; ſurely this had been a Portion, 
and to be brought into Hotchpot: Suppoſe it had been a Bond 
inſtead of a Covenant, or a Mortgage inſtead of a Bond, this 
would have made no Diverſity; I grant it could have been no 
Proviſion, until the Contingency happened ; but it cannot be de- 
nied that when the Contingency has happened, it is a Proviſion, 
Tho' I agree the Contingency ſhould be fo limited, as to ariſe 
in a reaſonable Time ; and here it is fo, at Eighteen or Mar- 
riage, which is providing the Portion as ſoon as it can be want- 
ed, with Maintenance in the mean Time. Can the Parent of 
a Child ſo provided for with ſuch Certainty intend that no Re- 
ard ſhould be had to this Provifion in the Diſtribation of his 
Eftate among his other Children = OOO 
I agree any Legacy given to a Teſtator 
dies i inteflicte a to the Surplus of his he Pas * be brought 
into Hotchpot, becauſe this Legacy is not a Proviſion ſecured by 
the Parent in his Life-time; 
Oel. Upon the Death of the Inteſtate the Share of the 
© 3 Mod, perſonal Eſtate veſted () in the Children, and conſequently 
the entire Share of the eldeſt Daughter veſted in her, without 
; Vern 753. Regard to the Portion ſecured by the Settlement, which being 
2 Ver. 274. contingent muſt be loſt, if the Daughter had died before her 
2 Eighteen or Marriage, at which Time the Portion was 
able. 
Diſtributory 727 The diſtributive Share does not in all Events veſt in 
Share veſts the Iſſue on the Inteſtate's Death, becauſe if there be a poſthu- 
tres mous Child, ſuch Child ſhall be let i in for its Share, tho not in 
Death, but efſe at the Inteſtate s Death. 


not ſo as to 


exclude a poſthumous Child. 


ObjeZ. If this Conti is not to be into Hotch- 
pot until it hap 2 — — 
the mean while ? | | 
Reſp. In this Caſe, as the Plaintiffs have t their Bill for 
the Daughter's diſtributory Part, and the Defendants by their An- 
ſwer have put this, which was on a-contin 
the Court and in Iſſue, 1 do not ſes but that the Court may 
make a Diſtribution, and order, that if this Contingency: 
happen, then the Money full be ſo Uiſtributed, as to make 
the other Children the focond- their Porti- 
ons with the Plainty | 
If an Exe - If an Executor 


pays a acy, 
cutor pays a Aſſets to pay all the — Legacies 


Legacy on a |». 
Suppolition 9 
that there 


47 


——— — — 


De Ten K Hill. 1727. 


re «for will ts Court n th pic Ge, 


when the contingent Portion is not , order that 

much of it ſhall be paid to "the firſt ughter, as will 

upon an Equality with the reſt of the Cluldeen. ud 1 
n 5 

25. I believe that is owing to the uality intended by the 

A& of Parliament, hath why" to be ſo plain a Caſe, 


that no Body ever thought it worth while to bring 2 as a Que- 
ſtion before the Court; ſo I am of Opinion this Shed £ ought 


i her 


to be brought into Hotchpot by the Plaintiff Mary the only 


Daughter by that M 


arriage. . 
Lord Chancellor : Mr. — ter * — — te 


Indiſpoſi e ſignified to me, that he is 
of the ſame K de Mafer of rbe Rolls and my Let 
ohh TFuſtice, "Eh as ay De: that this 50001. thus ſecured 
1 ughter of Mr. Freeman by the 
— ey "* a dnt z and, 2dþ, 
Aa not included in the Settlement on Mr. Free- 
muſt ſtand liable for the raiſing of this 


man's ſecond 


oo l. The Statute of Diſtribution lays, one Third ſhall be- 
— g to the Wife, and the other two Thirds to the In 


the Inteſtate in his Life-time. 

The Occafion of makin a Tg to put an End 
the Controverſy betwixt the Temporal and Spiritual Courts. 
The Ordinary before took Bonds from the Adrainitritor to 
make Diſtribution, and thoſe Bonds were at Law adjudged void, 
and the Adminiſtrator intitled to all the perſonal Eſtate. 1 25 bes 
and Hughes; Carter's Rep. 125. 1 Levinz 233. One died in- 


Inteſtate's 
Children, except ſuch Children as ſhall have been advanced by 
to 


teſtate leaving a conſiderable perſonal Eſtate, and a Son and a na 5 


Daughter; the Son adminiſtred, and the Daughter contended 
for a Share in the Spiritual Court, where it was thought an 
Hardſhip that the Son ſhould have all, and yet the Daughter 


was ibited at Law. However, this Statute of Diſtribution 


takes away the Adminiſtrator's Pretenſions (which he before had 
made with Succeſs) of the Whole. It is true, that in 


retaming 
caſe any Child had been advanced by a Freehold, the Spiritual 


Court would not meddle with that ; but the Act of Parli 


It is material, that Lap Time of wal 
Diſtribution, it was uſual to 
ments, and thetefore with grea 
. ſo an Annui 
of Land, or a is to be brought into 
pot by the Children or the very ume Reaſon 


out Proviſions 
— Children 


Settle- 


ment, and 


As therefore this 


to be taken 


an Advancement pro tanto. 


— n 


a 
aan, 


As to the Objection, that this is no voluntary Settlement, 1 
- anſwer, this was voluntary in the Parents, who might have a 
plied. all of it for the Benefit of the eldeſt Son. Indeed, if 
Child had been a Purchaſer, ot Creditor of the Father, it could 
not be intended, that what was the Child's Purchaſe or Debt 
ſhould be brought into Hotchpot. | 
Object. This is a future and contingent Proviſion, and to be 

| taken as it was at the Time of the Father's Death. 

As contin- This I admit; but as future contingent Debts due to the In- 

gent Debts teſtate are within the Clauſe of the Statute, as to a Diſtribu- 

are within tion, ſo it is equally reaſonable that future contingent Proviſions 


he 8 ; 
e 1 nw ſhould be conſtrued Advancements pro tanto, as to- the Children; 


© a 


tingent Pro- but this. Contingency muſt be limited to take Effect within a 
viſions for reaſonable Time, as in the preſent Caſe where it is payable at 


hildren be. Tes J . : ; ; 
Children be. E: ghteen or Marriage, with a Proviſion for Maintenance in the 


mean Time. If the Father advances for a Daughter in Mar- 
riage ſo much fora Portion, this is a Portion given for a valuable 
Conſideration, Marriage and a Settlement, and for that 

Reaſon an Advancement to the Daughter within the Statute of 

Diſtribution. This is an Advancement pro tanto within the 
(a) Ante Cuſtom of London, upon which (a) Cuſtom the Statute of Di- 
1 ſtribution was in a good Meaſure founded; and it can be no In- 
356. Juſtice to the Child, becauſe it is left to the Election of the 

Child thus advanced, whether ſhe will collate or not; if che 
| Child be contented with what ſhe has received, ſhe may keep 
Mainte- it. If the Plaintiff the Daughter in the preſent Caſe had come 
4 Supa before her Age of Eighteen demanding her diſtributory Part, 
Cid not there had been ſome Difficulty, whereas now there is none, 
taken to be the Contingency being over; but as to the Maintenance-Money, 
an Advance- go J. a Year ſecured by the Father to the Plaintiff the Dau 


. ter, we are of Opinion, this is not to be brought into Hotch- 
pot, no more than what is allowed or ſecured by the Parent for 
the Education of the Child. 

Caſe 141. Evans verſus Cogan. 

Lord Chan- ' 

cellor King. 8 

Mother Te- A Bill was brought to compel a Conveyance of an Houſe at 

nan 3 Briſtol purſuant to an Award. 

or a 2 


Remainder to her ſix Daughters in Fee, the Mother and J. S. ſubmit to an Award touch- 

ing the Title to this Houſe; Arbitrators award that the Mother ſhalt procure the Daughters 

to join in the Conveyance thereof, the Daughters are married, and one is dead leaving an 

Infant Heir; F. S. brings a Bill againſt the Mother and Daughters and their Husbands, and 

the Daughters examined in a former Cauſe ſay, they are willing to convey ; they are not 
bound touching any Title to the Freehold and Inheritance, 


The Caſe was, Thomas Cogan being ſciſed in Fee of an Houſe 
at Briſtol, deviſed it to his Wife for Life, Remainder — — 
u 
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Daughters in Fee ly, the Plaintiff ſtopped up the ancient 
Lights of the Ran, / budding too near, and the Widow 
bringing her Action ih {on Lights, it came on to Trial 
at the Aſſizes at Bri ſtol, Matters in Difference, as alſo 
the Title to the Houſe, were referred to Arbitrators, who a- 
warded that the Plaintiff ſhould pay 15 J. Coſts to the Mother, 
and alſo 155 J. to the Mother for the Purchaſe of the Houſe, 
and that ſhe on Payment thereof ſhould convey the Houſe to 
the Plaintiff in Fee. 5 

The Plaintiff paid the 15 J. Coſts and brought a Bill __ 
the Mother praying that ſhe might convey the Houſe, and p 
cure the Daughters to join in the Conveyance. 
Some of the Daughters were examined by the Mother the 
Defendant in the former Cauſe, and proved, that it was the 
Plaintiff's own Fault he had not the ac for that he 
had Poſſeſſion of the fc ms —_— to — but occaſioned 
the Conveyance to be delay ing unwilling to with 
the Purchaſe- Money. Soon ler the Mother lied 2 
upon the Plaintiff now brought a new Bill againſt the Daugh- 
ters, and againſt the Huſbands of ſuch as were married, in or- 
der to compel them to convey, and 20 an Infant Heir 
of one of the Daughters who was „to convey when of 


It was much infiſted upon, that as to ſuch of the Daughters 
as had been examined as Witneſſes for the Mother in the for- 
mer Cauſe, wherein they ſwore they were willing and ready to 
join with the Mother in the Conveyance, and the Mother by 
her Anſwer ſwearing ſhe was willing to convey, this was ſuffi- 
cient to ſhew their Conſent to the Award. 

On the other Side it was faid, that the Award could only 
bind the Mother, whoſe Aſſets the Plaintiff was at full Liberty 
to follow ; but as to the Daughters, tho' they might be willing 
in their Mother's Life-time to make her eaty, and rather than 


diſoblige her, join in the Conveyance, yet now the Mother was 
dead, what induced them before to join was at an End. Be- 


ſides four of the Daughters were married Women, and ſo their 
Anſwers could not bind the Inheritance, nor their Huſbands ; 
and that one of the Daughters was dead leaving an Infant Heir 
who could not be bound, neither was he a Party. 

Lord Chancellor: If the Daughters had been ſole, I ſhould 
have taken their Anſwers to be a Conſent to the Award, and 
have decreed them to convey ; but all but one of them being 
under Coverture, and there being an Infant Heir of the de- 
ceaſed Daughter, who is no Party to the Bill, I do not ſee how 
the Anſwers of the married Daughters can bind themſelves, as 
to their Inheritance, much leſs their Huſbands, and it is impoſ- 
ſible to bind the Infant Heir. With regard to the only Daughter 


$52 who is a Feme Sole, her undivided Part, if it were decreed to 


the Plaintiff, would be of no Uſe to him. 
Vol. II. G g g g Therefore 


— 
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Therefore diſmiſs the Bill without Coſts, as to ſuch Part 
thereof as prays a Conveyance. But with reſpect to the Pro- 
eed] againſ{ the Executrix of the Mother to be campen 
out of her Aſſets, tho the Executrix denies Aſſets, yet the 
Plaintiff, if he thinks it worth his while, ſhall be at Liberty to 
eee 


Caſe 142. Gade verſus Ar cher. 


If an Am- HE Plaintiff who brought this Bill was a Servant to the 
baſſador's Lange Ambaſſador, and conſequently his Perſon privi- 
Servant Bil, leged by the (a) late Act; it was moved that the Plaintiff 
wp + give ſhould not go on in his Bill, until he gave Security by a Bond in 
Security to 49], Penalty for the Payment of Coſts of Suit, if awarded 
Colle as be- againſt him, in the ſame Manner as where a Plaintiff is beyond 
ig a Perſon Sea; and a Precedent was cited, where the like Order was made 
privil ed. in the Caſe of an Ambaſſador's Servant, Plaintiff in this Court, 
(s) Anne, dated 25th of July, 8th of the late Queen, . 
r Whereupon the Defendant obtained an Order that the Plain- 
tiff's Proceedings ſhould ſtay until he with a Surety gave ſuch 
Bond in 40 J. Penalty for anſwering Coſts, if a | 


DE 
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Balſh verſus Hyham. | Cale 144; 


cellor King. 
HE Plaintiff was a Truſtee for the Defendant of J. who is 4 


1000 J. South-Sea Stock, and at his Deſire in 1720. Truſtee for 


borrowed of the Company 40001. on a Mortgage of 8. - & — | 

' the Stock; the Defendant the Ceftu? gue Truft received Stock., at the 

the Money borrowed; afterwards the (a Act of Parliament Defire of B. 
was —_ e that if any 3 — 3 would e 
to Company 10 J. per Cent ſuch a Day, ! 

{ould be difchatzed of the reſt of the Money kitrowed, = Com: 

pany, and B. 


the Com- 
receives the M „4. s the 101. per Cem upon the late AR to be diſcharged of the 
Loan; tho? B. forbad the Payment, yet he is liable, (a) 7 Geo. 1. ſeſſ. 2. 7. 


The Defendant the Ceſtui que Truſt directed the Truſtee not 
to pay the 101. per Cent, alledging that he thought the Bor- 
rowers were not obliged to pay to the Company the Money bor- 
rowed, but that it was in the Election of rowers to for- 
1 A prove 3 by the 

were ſome Attempts to an t 
Plaintiff the Traftee and others to pay the Money borrowed in 
Compaſſion to the Defendant the Ce/tus gue Truft, and in re- 
454 gard to the Loſſes by him ſuſtained, but that Proof was defi- 
cient, | 


mu 
ner 3 the Money, 
f 101. ent, and brought a Bill in Equity to reco- 
Ns GEL ET GE Equity RT, 
Whereu 


pon for the Defendant it was inſiſted, that this was 
an officious Payment made of the 10/. per C againſt his 


— ˙—· pn. * 
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(a) Salk. 


450." 


1 Vern. 436. 


Preced. in 
Chan. 2. 


——E 


expeſs Directions, which (as the Defendant's Counſel objected) 


was not recoverable at Law ; for the Act of Parliament, had 
the Money been recoverable there, would have given to the 


Company more than 10/. per Cent for the Money borrowed, 


or at leaſt would have made it compulſory upon the Borrower to © 


have paid this 10/. per Cent; and altho' there had been a 
Verdict at the Suit of the Company againſt one of the Borrow. 


ers, yet that was not againſt the Defendant: It was Res inter 


alios acta, and might have been recovered on a faint Defence, 
and therefore ought not to be any Evidence againſt the Defen- 
dant ; quod Cur” conceſſit. 

Then the Caſe was put, If there were a Truſt created for 
the Payment of Debts without ſpecifying them, and as to one 
Debt, the Party intereſted in the Eſtate charged, ſhould forbid 
the Truſtees to pay it, alledging it to be at leaſt a diſputable 
one, and that he thought it no real or juſt Debt; if the Truſ- 
tees ſhould afterwards ſpontaneouſly pay this Debt, they ought 
not to be allowed it: Or ſuppoſing this in the principal Caſe 
to be a Debt, then as the Plaintiff Truſtee had paid down 
the Money for the Defendant the Ceftui que Truft, it was re- 
coverable at Law in an Action for Money laid out to the Uk 
of the Defendant; and the Plaintiff having a Remedy at Law 
ought not to come into Equity for the Recovery thereof. 

Lord Chancellor : If the Defendant had not only forbid the 
Payment of this 10 J. per Cent, but had alſo offered Security 
to indemnify the T in Reſpect of it, this had been mate- 
rial, had the Plaintiff afterwards paid the 100. per Cent. But 
the Plaintiff had good Reaſon to think, that he was liable to 
pay the whole Money borrowed. When Money is borrowed it 
ought to be paid, and tho a Pledge was given for it, if that 
proves inſufficient, the Borrower ought to be liable. If a Mortga- 
gor borrows Money, tho there be no (a Covenant in the Mort- 
gage Deed to pay it, yet his Executor has been decreed to pay 
the Money in Diſcharge of the Land deſcended to the Heir; 
but if in the preſent Caſe there was only a Hazard, the Truſtee 
ought not to continue liable to ſuch Hazard; on the contrary, 
as It is a Rule that the Cęſtui que Truſt ought to fave the Truſ- 
tee harmleſs, as to all Damages relating to the Truſt, ſo within 
the Reaſon of that Rule, where the Plaintiff the Truſtee has 
honeſtly and fairly, without any Poſſibility of being a Gainer, 
laid down Money, by which the Defendant the Czftur que 
Truſt is diſc from being liable for the whole Money lent, 
— Niere 5 org t 

Therefore let the Defendant pay to the Plaintiff the 100. per 


Gon ye by the Plaintiff to the Company, with Intereſt and 


Ad 
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Addis verſus Clement. 


Homas Addis ſeiſed in Fee-ſimple of ſome Lands, and 

| poſlefled of a Leaſe for twenty-one Years held of the 
Church of Hereford, of other Lands in D. all in the Poſſeſſion 
of A. and B. Tenants thereof at certain Rents, and it being by 
Reaſon of the long Unity of Poſſeſſion very difficult to diſtin- 
guiſn the Fee- ſimple from the Leaſehold Premiſſes, made his 
Will dated 19th of Ofober 1717. and deviſed all his Meſ- 
ſuages, Lands and Tenements in the Pariſh of D. which he 
then ſtood ſeiſed or poſſeſſed of, or any ways intereſted in, and 
which were in the Poſſeſſion of A. and B. unto his Wife 
ane for Life, Remainder to his Brother James Addis and the 
eirs of his Body, if then living, (of which the Teſtator much 


doubted,) Remainder, if his Brother James were then dead, or 


57 


ſhould die without Iſſue, to the Plaintiff Fobn Addis for Life, with 
a Power to make a Jointure, Remainder to Truſtees during the 


Life of the Plaintiff in Truſt to ſupport contingent Remainders, * 


Remainder to the firſt, Cc. Son of the Plaintiff Fohn Addis in 


Tail Male ſucceſſively, Remainder to the Teſtator's Siſter P 


Eleanor Bradſhaw for Life, with Remainder to her firſt, &c. 
Son in Tail Male, Remainder to the Teſtator's Brother-in-law 
Thomas Delahay in Fee ; and all his Goods and Chattles, 
Money and perſonal Eſtate, after ſome Legacies thereby given, 


were bequeathed to his Wife Fane Addis, who was alſo made R 


Executrix. Soon after the Teſtator died; the Wife after ten 
Years of the twenty-one were expired, renewed the Leaſe with 
the Church of Hereford for N Years, for 360. Fine, 
and a Guinea to the Clerk for the drawing and ingroſſing the 
ſaid Leaſe; after the Death of the Teſtator and the Widow, 
her Executors all along paid the Rent to the Church, tho' the 
— together with the Freehold were all enjoyed by the 
tiff. . | 
The ſole Queſtion in this Caſe was, whether by the Will of 
Thomas Addis the Leaſchold Premiſes did paſs as well as the 
Freehold to the Plaintiff who was the Remainder-man for 


Life, or whether they belonged to the Widow and Executrix 


of the Teſtator Thomas Addis as Part of his perſonal Eſtate ? ' * 

Againſt the Plaintiff it was objected, that the Leaſehold Pre- 
miſſes, eſpecially for ſo ſhort a Term as Twenty-one Years, 
could never have been intended by the Teſtator to paſs either 


for Life or in Tail, or to Truſtees to preſerve contingent Re- 


mainders, or that he thought of im ing the' Plaintiff the 
Deviſee for Life to make a Jointure ; but that here be- 
oy Fee-fimple Eſtate which would fatisfy the Words, 

or. I. H ü h h h the 


Caſe 144, 


Lord Chan- 
cellor King. 


One ſeiſed 
in Fee and 
ö by 
ſe for 5 

twenty-one |; 
Years of | 
Lands in D. 
deviſes all 
his Lands | 
whereof he = 
poſſeſſed or | 
any ways in- 
tereſted in, 
to A. for 
Life, Re- 
mainder to 
B. in Tail, 

emainder 


to C, for 
Life, with 


8 
F 
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the Leaſehold ſhould go to the Executors, and be included 
in the Deviſe of the perſonal Eſtate to the Wife, the Leaſe 
for Yeats being perſonal Eſtate, + That the conſtant Di 


was, where the Teſtator had only a Leaſe for Years and 921 


ſuch Will, there, rather than Will ſhould be void, the 


Leaſe ſhould paſs, and comply with the Limitations. as far az 


the Nature of the Eſtate would admit of; but where there 
was a Fee-ſimple Eſtate as well as a Leaſchold, there the Will 
ſhould operate only upon the Fee-ſimple Eſtate, and be fa. 
tified with that, as was expreſly reſolved in Co. Car. 292, 
Roſe and Bartlet, where a Man having Lands in Fee and Leaſes 
for Years, deviſed all his Lands and Tenements to his Wife 
for Life, with Remainder over, this only paſſed the Fee- 
ſimple Lands. Now this was pretty near the principal Caſe 
the Deviſe of all his Lands there, could not be a Deviſe of 
more than all, gui omne dat, nihil excipit, and in the preſent 
Caſe the Deviſe was of all the Lands of which the Teſtator 


was ſeiſed or poſſeſſed, or any ways intereſted in, which Words 45 $ 
could not alter the Caſe, ſince they would amount to no more 
than All, and the Words All that the Teftator was in Poſſeſſion 


of might 2 thoſe Lands which were in his Poſſeſſion, as 
theſe Words which the Teftator was any ways intereſted in muſt 
be intended to ſignify the Land which he was any ways in- 
tereſted in either in Law or Equity, and need not neceſſarily be 
intended to paſs the Leaſehold Eſtate ; beſides that ſucli ge- 
neral Words were (in all Probability) put in by the Scrivener 
without any Inſtructions from the Teſtator for that Purpoſe, 


who, if he had intended to have paſſed the Leaſehold pre- 


miſſes, and that they ſhould have gone according to theſe very 
improper Limitations, would have expreſly mentioned this 
Leaſehold in his Will. | 10 Eonef3 $53 

2dy, As to the long Unity of Poſſeſſion of the Leaſehold 


Premiſſes with the Fee-fimple, it was ſaid to be high Time for 


the Safety of the Church, that the Leaſehold ſhould be now 
ſevered and diſtinguiſhed from the Freehold, and that the longer 
this Unity continued, the more difficult would it be to diſtin- 
guiſh them. | | ol 

34ly, It was argued that the Plaintiff having permitted the 
Executors of the Wife to pay the Rent for the Leaſehold Pre- 


miſſes, this was giving Jud t againſt himſelf, and oni 
giving Judgment agai E 


them (the Executors) to have a Right to the 
to be Tenants to the Church. | 


Lord Chancellor : The Queſtion upon this Will of Thomas 


Addis, is whether the Leaſehold paſſes with the Frechold ? 


I muſt own the Limitations are „ 
Words of the Will are very ſtrong, "the 


W. 


r, but then the 
Lands which nm 459 


Teftator was. ſeiſed or poſſeſſed of, or any ways. intereſted in: 


"I "TS 


** . 1 ˙¹ I ICE 
* 
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Leaſchold Eſtate, and diſtinguiſh the abe font bur 
of Roſe verſus Barth, where ann Pormg 
intereſted in are not to be 
And as this Leaſe for twenty-one Years was held of. the 
Church and always renewable, the Leſſee, who was the Teſ- 
Mt t look upon himſelf, from the Right he had to re- 
; havin perpetual Eſtate therein, a Kind of Inhe- 
r the Leaſehold Premiſſes ought (1 think) 


do be, bi Will. | 
it was objected, that the Defendant the Executrix of 1 
the Widow who had laid down the 361. Fine, ſhould have 
Intereſt for ſuch Fine. 


But the Court denied this, in regard - ſhe was to have her 
Life in 1 renewed Leaſe by Vertu of the Will, and tho' 
haps might not outlive the firſt Year of the Leaſe, yet 
fe Ed her chance for it ; ſo the Court denied any Intereſt 
for the Fine, but allowed the Charges of the Renewal. 
8 And foraſmuch as the Leſſee had not ſealed a Counter Fart 
| of the Leaſe, which the Church of Hereford had inſiſted 
on, to the End that they might have the Covenant of 
Leſſee for their Security, for which Reaſon the Leaſe remain- 
ed in a third Perſon's Hands, and F 
Widow and Executrix of the Teſtator: 

460 The Court ordered that the old Leaſe ſhould be ſurrenderads 
and that the Church of Hereford ſhould make a new Leaſe for 
the old Term which would be good (it being to commences; 
from a Time paſt) to the Plaintiff the Deviſee of the real 
Eſtate; ml. ee oP 2 the Executors of the 


A 
— — — — — — — 


Widow, what had been to the Church for the 
Rent hi due 1 r s Death. 4 
Eee verſus due, Ul Ot me Caſe 145. 
05 3 8 N N Lord Chan- 


R. Farewell . one m of CON NET 
ſhire as his Solicitor in a Cauſe in Chancery, and Bower —7˖ 
the Solicitor empoyed Mr. Walter Edwards as his Clerk in 


ploys an At- 
Solictor in 
i 
Mr 1 Country 
in Chancery, the Solicitor —_— in Chan the Client in a pays 
his 8 — but the Clerk is unpaid. Client not 


459 kancery ; but if the- latter has any Papers in his Hands, be 5 5 25 


r 
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Mr. Farewell paid Bower at ſeveral Times about 800 [. which 
he alledged was more than was due to him upon his Bill. Mr. 
Bower died, and his Widow adminiſtred to him. Mr. Edwards 
the Clerk in Chancery's Bill continued unpaid, and he delivered 
out ſeveral Papers, Copies of ſitions, and Orders to othet 
Solicitors for the Uſe of Farewell in order to an Iflue in this 

Cauſe. e r 
Mr. Farewell on Petition got an Order to tax Bowers 'Bill, 
alledging it was overpaid, upon which Edwards got an Order 
ex parte from the Maſter of the Rolls, to ſtay the taxing of the 
Bill « and all Proceedings till his Bill paid. 
On Petition to the Lord Chancellor to ſet aſide that Order, 
many Things were urged, as that the Clerk in Court was the 
ſworn Clerk, and to be taken Care of by the Court as their 
Officer; That even at the Hearing of the Cauſe the Lord 
Chancellor has ſtopped the ſame from 3 on the Clerk 
in Court's inſiſting to be paid, or ſecured his Bill; and that it is 
at the Peril of the Country Client to inquire and ſtop Money for 
the Payment of the Clerk in Court, to whom both the Country 
Solicitor and Country Client are at Stake. | FED 
-- LordChancellor : The Client in the Country employs only 
the Attorney or Solicitor in the Country, and knows nothing of 
the Clerk in Court, where it is a Cauſe in Chancery, or of the 
entering Clerk where it is a Cauſe at Law; and on the other 
Hand, the Clerk in Court, or entering Clerk, being (generally) 
perfect Strangers to the Country Client, give Credit to the At- 
torney or Solicitor in the Country only; ſo that if the Country 
Client pays his Principal, who is the Country Attorney or 80 
licitor, he is thereby diſcharged, and muſt not pay the fame 

Debt twice. e 
All I can do for the Clerk in Court is, to take no Paper out 
of his Hands till paid; and if any Thing be remaining due in 
Mr. FarewelÞs (the Country Client) Hands, I will ſtop it, and 
the ſame ſhall be — Bebe the Clerk in Court, Alſo here 
being ſome Proofs by Affidavits of Farewell retaining Edwards 
| - to take Care of the Cauſe, let that be tried in an Action at Law 
_ to be brought by Edwards againſt Farewell, 4-.H% £ 


— 
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: I the Defendant inſiſted on ſeve- A Modss for 


= Y \ r 8 0 


e 
Term S. Trinitatis, 
1728. 


ATY 30 *, C2 ay 


Carleton verſus Brigbtwell. Ci 146. 
, | _ of the” 


"ral Modus's; one of which was, that the Inhabitants of Tube of . 
ſach a Tenement with the Lands uſually enj therewith, 


erewith, Iahabitauts 
had been accuſtomed to pay ſuch a Modus for Tithe-Corn. of tack « 


| 0 - 
and the Lands therewith uſually e / v6$d for Utcertalaty; in regard the Tenenent 
may be uninhabited, and the Lands ſhifted and let with other Farms. | 


Cur? + This is quite uncertain, the Houſe may fall down, or 
be uninhabited, and then no Modus will be payable ; alſo no- 
thing can be more uncertain than Lands uſually enj with 
the Tenement, fince the Lands let with a Farm-Houſe may 
probably be often ſhifted. | | 
,. Tithes being demanded of Turkies, it was objected Tutkies 
that in Moor 599. (Hugton verſus Prince) it was ſaid, that bu Ties 
Turkies were Things Frræ nature and not tithable, any more are paid of 
than Partrid that Turkies were not brought hither from Eggs, then 
beyond Sea Queen Elizabeth's Time. — the 
Cur': I cannot ſee but that Turkies are Birds as tame as Hens Chicken. 
or other Poultry, and therefore muſt pay Tithes; it is true, if 
n there can be no Dertiand 
made a ſecond Time in reſpect of the Chicken hatched after- 
34), There was Rother Demand made by the Bill of the 
Tithe of a Corn-mill, and it was infiſted, that ioth 


Toll-Diſh was due. 1 Shen. 281, Gumble. verſus  Falkinham. 
( x N 
Vor. nl Ti: But 


rr rr 


9 | —— —— „ —_— — — — 
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Mills are But it was replied, that this Matter was determined in the 
tithable, but Caſe of (a) Chamberlain verſus Kneate in the Houſe of Lords, 


they are to | | | 
ly a upon an Appeal from a Decree of the Court of Exchequer 
— where the Bil was brought f6f the Tithes of a Malt-mill in 75. | 


ie of der ton in Devonſhire, and where the Lords determined, with © 


the clear 


Gains after the Aſſiſtance of eight Judges (whereof Holt C. J. was one), 
all Manner that Mills were chable, but that the ſame was a perſonal Tithe, 


' * 


of Charges and fo ought to be paid out of the clear Gain after all Manner of 
5 5 Jn i 1722 dedlucted; upon which Authority the 
Abr. Cafes. Maſter f the Roll decreed the Mill in Queſtion to pay Tithes, 
in Eq. 366. but that they ſhould be paid only as a perſonal Tithe, 
In a Bill for Note; In this Caſe it was ſaid admitted, -that in a Bill 
Tithes in the brought by a Parſon for 'Tithes,. tho' the Right thereto be ever 
Exchequer, fo plain, yet in the Exchequer the Decree is not that the De- 
neverdecrees fendant ſhall pay Tithes for the future, but that he ſhall ac- 
Payment of count for and pay what Tithe is due to the Time of bringing 
ä b e the Bill, but in the Court of Chancery it is to the Time of the 
but Chance- * Decree. Likewiſe in the Exchequer, where an Infant is 
ry does; alſo Party and his Intereſt is concerried, the Court does not allow of 464 
ces > In- an Order to examine a Witneſs viva voce to prove à Deed or ex- 
fence Partf, bidit, but the Witneſs muſt be examined in the Office upon In- 
1 bir ace, 8 ii 
Witneſs viva voce, but the Witneſs is to be. examined on Interrogaories in the Office. - 


* 


Cafe 147. 


After of the iith'% Anonymus. 1 * | 2 * 
Rolls, in the | | 

Abſence of TH [Defendant prayed. Time to anſwer,” but afterwards 
ke King. 1 . Þ t in a Plea upon which the Solicitor General moved 
on Time ro Sarge the Plea, the Defendant having in his Petition for 


— toan- Time ſubmi 
wer the De- Dilatory. 
put in à Plea, for that is as an Anſwer, and on Oath, but cannot put in 4 Demurter. 


tied to anſwer, and a Plea, the on Oath, is yet a 


Reſp. A Demurrer after; ſuch Petition for Time to anſwer 
as ell as an Anſwer, and ſo determined in Lord. Straford's - 
Caſe, who pleaded after Time yed to anſwer. I 


x the Maſter of the-Rolle ruled that this Plea-came | 


f x" 


5. 


FI 
* . 
- 


in 


F 


— Mc. 
ad * 
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PITS * 


"0 verſus: * e 149. 


Feme ſeiſed orte Reverfion in Fee * 6 1 
in Norfolk ex t on her a 
—— ghter to B. articled to pay to B. at the hold, on 
fad Marriage 500 J. and ſurrender the Copyhold Premiſſes with - Marriage of 
in two Months after ber Father's Death io the Uſe of B. ber dr w 5 
intended Son- in- law, and his Heirs ; upon which Surrender the — * 
Father of B. articled to pay her 500 U and by the ſame Articles 0 e Uſe 
covenanted to ſettle certain Freehold Lands of about 80 1. per bl fende 
ous, tothe Uſe of his Son and his "intentgh Wi for their Wife md. 
Lives, Remainder to the Heirs of their Bodies, Remainder to the Heirs of 
the Son in Fee, which Settlement the Father according ly- made. their Bodies, 
The Mother ſurrendered the Copyhold to the Uſe of The Huſ- "FF" 
band (the Son-in-law) in Fee, and the Marriage having taken Pes | the 
Ee, Hon afermgd the Huſhand and Wife and the Wife's Marine 
| an Attorney in the Neighbouttiood;"and inform- the Auen 
ed him that there had been a Miſtake i in the Mother's . —— A Wer 
ing the Copybold to the Uſe of the Huſband and his Heirs, for nes ebend 
that it was nde to ſettle the ſame upon the Huſband and the LR 
Wife and the Heirs of their two Bodies Remainder to the on of the 
Heirs of the Wife, and that it was tcaſonable it ſhould be { Remainder 
ſettled, 'it being the. Wife's Mother's Inheritance; — 9 7 — 
e en me ee Wh 
wa that it was 
bent . reel f A come to the 82 75 of the Hf = - 5 
Who was. a paſſionate and Een "him oy — condi 
this the Attorney drew a Deed. reciting the . Sutrertlet ſtand felted. 
made by the Mother of theſe Copyhold Prenitfles'to'the Uſe of of the Re 
the Ruland in Fee, but taking otice at the ſame Time that 2 25 in 
this was a it being inten ded tor be ſettled on the Huſ- om. Toaſt 
band and Wife a the Here of thei Becke Reitaibtlet i the 
Heirs of the Wife; wherefore the Huſband” covenanted as he i nor — 
would ſtand ſeiſed of we old Premiſſes in Truſt for ; voluntary | 
ſelf and his Wife for their Lives, Remiaindet'in T 2 1 
ZE es e = 
a 
the Premiſſes 0 ; 1 ke a Fof 


25 1 
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was, that the Cop hold ſhould be ſurrendered to the Uſe of the 
Huſband and Wife in Tail, Remainder to the Wile in Fee; 
that to rectify this Miſtake the Deed of Truſt was made, and 
therefore the Plaintiffs prayed that the Huſband's Father, ha- 
ving got the legal Eſtate of the Copyhold by his Son's Will, 
ſhould convey it according to the Uſes or Truſts in the Deed of 
Truſt. | 
Againſt which it was urged by the Defendant's Counſel, 1, 
That there was no Proof of the Mother's being impoſed upon 
by the Articles, but on the contrary the Mother was to have, 
and did actually receive from the Father, upon the making this 
Surrender, 300 J. Conſideration ; and it was dangerous to admit 
of parol Proof, in Contradiction to the plain and expreſs Words 
of written Articles; quod Cur” concęſſit. 
2dly, That this Deed of Truſt was gained unduly by the 
Mother of the Wife from her Son-in-law the Huſband, and 
being plainly a voluntary Deed ought not to be made good in 
uity. 
"77; Chancellor took Time till the next Day to conſider of 
it; and the Cauſe then coming on, Mr. Solicitor General Tal- 
bot infiſted on Behalf of the Plaintiffs, that Equity follows the 
Law in this Caſe; and as at Law tho' a Promiſe without a Con- 
ſideration was nudum pactum, and not ſucable, yet a Deed or 
Covenant to pay Money, or to do any Act, having the Solem- 407 
nity of a Deed, did import a Conſideration, and as it was ſye- 
able at Law, ſo was it alſo in Equity, unleſs it were to do ſome- 
thing vain and unequitable ; accordingly in 1 Vern. 428. Beard 
verſus Nuthal, it is ſaid per Cur', that an Agreement, tho vo- 
luntary, yet if under Hand and Seal, ought to be decreed in a 
Court of Equity; ſo in the Caſe of Huſband and Pollard, Feb. 
1718-19. a Father poſſeſſed of a Term for Years held of the 
Church, and renewable every ſeven Years, aſſigned this Leaſe 
to his Son in Truſt for himſelf for Life, Remainder in Truſt for 
the Son, his Executors, Adminiſtrators and A , and the 
Father covenanted to renew the Leaſe every ſeven Years as lon 
as he ſhould live; the Son died, and the ſeven Years paſſed | 
upon which the Executors of the Son brought a Bill to compel 
the Father to renew the Leaſe; and decreed that the Father 
ſhould at his own Expence renew it, tho' this was a voluntary 
Covenant, and the Bill þ had been brought by the Executors, who 
ſeemed to be out of the Conſideration of Blood, which might 
have ſupported the Covenant as to the Son.. Likewiſe the Caſe 
of Wiſeman ver. Roper, 21 Car. 1. 1 Chan. Rep. 84. where a 
voluntary Covenant to make a Settlement in the following ex- 
traordinary Caſe was by the Court carried into Execution: A 
had married a Wife without his Father's Conſent, and the 
Uncle of A. with an Intent to reconcile him to his Father, and 
for natural Affection, covenanted, that in caſe the Manor of 
Dale ſhould deſcend to the Uncle from his Father, ou. = 
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Uncle would ſettle it upon himſelf for Life, with Remainder to 

his Nephew and his Wife for their Lives, Remainder over; the 
Manor of Dale did deſcend to the Uncle, and the Son and his 
Wife brought a Bill to compel the Uncle to ſettle this Manor, 
who was decreed to ſettle it accordingly, tho' this was a volun- 

ny Covenant; and what occaſioned 9 1 Queſtion, and 
468 the Searching into Precedents, was, its being a Covenant to 
ſettle a bare Poſſibility, an Eſtate before he had it, which the 
Uncle might never have; but notwithſtanding a ſpecific Perfor- 
mance was decreed even of this Covenant. | 

On the other Side ſome Precedents were cited, where in caſe 

either of a voluntary Conveyance or Covenant, Equity would 

not help a Defe& in the one, or decree a ſpecific Execution of 


ſurance; on a Bill brought, and Hearing before the Mafter. of 
the Rolls, and upon Appeal before Lord Chancellor Cowper, 
both the Maſter of the Rolls and the Lord Chancellor diſmiſſed 
the Bill, in Regard it was a mere voluntary Conveyance, tho 
every one, even at Common Law, ought to maintain his own 
natural Child. e 

Lord Cbancellur: I would not enter into the Conſideration 
whether a Court of Equity will aſſiſt and make good a volun- 
tary Conveyance, when (poſſibly) Precedents may be both 
Ways ; but I do not think this is a mere voluntary Con ; 
for when the Huſband of the Daughter does Deed under his 
Hand and Seal declare, that he intended this hold in Que- 
ſtion ſhould have been ſettled on himſelf and his Wife, and the 
Heirs of their two Bodies, with Remainder to the Heirs of the 
Wife, and to rectify the Miſtake that had been made in the Li- 
mitation, and in Conſideration of natural Love and Affection, 
the Huſband covenants to ſtand ſeiſed of this Copyhold in Truſt 
for himſelf- for Life, then to his Wife for Life, and to the 
Heirs of their Bodies, Remainder to the Heirs of the Wife; I 
ſay, when the Huſband under his Hand recites what his Intent 
was, and that the Conveyance of the Copyhold in a different 
Manner was a Miſtake, I muſt take the Huſband's Intention to 
be as he himſelf recites it ; taking this to be ſo, and that it was 
a Miſtake to make a Conveyance of the Copyhold in a different 
Manner, then it was but Juſtice in the Huſband to rectify this 
2 and ſettle the Copyhold as was at firſt intended by the 


Vor. II. r _ 


the other; and the Caſe of (a) Furſacre verſus Robinſon was (e) Preced. 
mentioned, where a Man made a ive Conve of a in Chan. 
Copyhold to his Baſtard Child, with a Covenant for Af. Ws 
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Caſe 149. 
Lord Chan- 


Ford verſus Flemming 


cellor King. 


Abr. of Caſes her. Wil gave to her Otand- 
3 a. S. for Rent, 


og 164 ſhe the ſaid Mary Ford 
Crockat ver- covering the fame; and- the Te trix by her Will gave the Re- 
ſus Croc lat. 


One by Will ſidue of the Rent due to her from J. S. to her Grandſon Wil 


irene lam Weeder Ford, he alſo allowing hiv Part of what flould be 


due to the expended in the Recovery thereof. 
Teſtator for 


Rent from B. and now in Bes Hands, afterwards the Teſt 
recovers it; yet this is no Ademp don of the Leg for the 
have b ne by his thinkihg-the Debt in al Biere. 


er B. for this Rent, and 
© Teſtator's ſing for it Ee 


After the making the Will 4. the” Teflatelx Wed for theſs 
Arrears of Rent, and received them in her Life-titne. : 

On a Bilt brought by the Grand-daughter for this 40 J. Mr. 
Ryder on Behalf. of the Deſondhen inſiſted, that the Diverſity 
taken in this Cafe had been, if tho Debtor who cannot be com: 
pelled to keep it, voluntarily pays in the Debt, ſo that it is his 
own Act, ind the Creditor is bound to receive it, this is no 
Ademption of the , for it muſt be the AR of the Teſts 
trix, and not the Act © 'the Debtor who is # third Perſon, 
which is to revoke the Will; but in the Caſe, where the 


Teſtatrix called in the Debt, nay ſued for it, and would not not 


a to 3 where ma, th was altering ow 
tion and State N Sant . 
as to that be a Revocation of the Will; it was like / 
where one deviſes Land and afterwards diſpoſes of it, this is a 
Revocation z nay tho” n 
tator and his Heirs, nay even tho' it be to the Uſe of the Wi 

and it was obſerved, that the Will intended this Debt — 
continue until the Time of the Teftattix's Death, becauſe it was 


fd the Legtees ſhould allow their Proportion of the Charges 


of recovering it. 


To which it was replied, that this Legacy being 40 J. could 


not be called a { 
the Debt due for Rent was 
2 certain Fund for t of the and what was in- 
tended in Favour, and for the Benefit of the Legatee, ought 
not to be turned to his Diſadvantage ; and the Caſe of Orm and 
Smith, 2 Vern, 68 1. as alſd-Powlet's Cafe in n 


„but only ſo much Money, and 
in Favour of the Legatee, as 


: 


cited as in Point, where tho the Debt bequeathed was called in 
and received by the Teſtatfix herſelf in her Life-time, yet it 
was teſolved this did not avoid the ; for that the receiving 
in neee 


, Which was to anſwer 


& 


azvghter Mary Erd 46) | 
| her Fart of the Charge of rs 


40 


92 
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Lord Chancelloy took Time till the next Day to conſider of 
this Caſe, and obſerved that the 'Authorities of the Books were, 
1 that tho the Teftator called in the Debt; yet it Was no Ademp- 
471 bon of the Legacy; and &@ were the two (Men cited, Pank 's 
Caſe in Raymond; and allo in Swinb; 452. and that the'Reafon 
given why the Teſtator's calling in the Legacy ſhould nat be an 
Ademption thereof was, becauſe it muſt be preſumed to haue 
— from the Teſtators Apprehenfion the Debt was in 
(a), 2 wo — rot to have — in Favour of the 2 
Legatee, to tent he might not ia Legacy; and what -< 
was done out of Kindgeſt to the Legatee, ought not to be in- 2. lr Ee 
ed to his Prejudice. F Suffolk, 
is Lotdſhip took Notice, how the ſame Action had been Vol. 1. 
conſtrued in two ſuch oppoſite Senſes; however, he held, upon 
the Authorities aforeſaid, that the Teſtatrix's receiving in the 


Papillon verſus 4 dice. Cuaſe 150. 


Ai the Rolls. 


” — « 


of Lands, to be ſettled on B. for Life, without Im. 


Teirs of 
Body of B. with Remainders over, with a Power to B. to 
make a Jointurez and by ds to B. 
1 t Waſte, and from and after the Determina- 


to preſerve contin Remainders, Remai | 
— over, and died leaving C. 


A Deviſed 10,0001. to Truſtees to be laid out in a Purchaſe 5 ae ck 
5 » We, a 


0 
8 
| 
; 


af. 


—__Y 
* 
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(a) 1 Inſt. 
22. b. 319. b. 


it was inſiſted a plain Eſtate- tail veſted in B. and alſo that C. the 


Executor ſhould deliver to B. the Writings relating to the 
Land deviſed, he being intitled to the Inheritance. 15 
For the Plaintiff it was urged to be an univerſal Rule, with. 
out-any Exception; that where Lands are limited to one for 
Life, with a ſubſequent Limitation either mediate or imme. 
diate, to the Heirs or Heirs Male of his Body, in all thoſ 
Caſes the Tenant for Life has a veſted Remaind er in (a) Tail 
in himſelf, and the Words [Heirs] or [Heirs Male of his 
Body] are Words of Limitation, and not of Purchaſe, which 
Rule was ſaid to hold in all Sorts of Conveyances, as well in 


Wills as Deeds. 


Thus in the Caſe of King verſus -Melling, 1 Vent. 22, 
2 Leuinz 58. where Lands were deviſed to A. for Life, and 
after his Deceaſe to the Iſſue of the Body of A. by a ſecond 
Wife, and for Want of ſuch Iflue to B. in Fee, with Power 
to 4. to make a Jointure on a ſecond Wife, Lord Chief 
Juſtice Hale was of Opinion, that this was an Eſtate-tale in 
A. and tho' the three other Judges in B. R. were of a contra- 


ry Opinion, yet upon Error brought in the Exchequer Cham- 


O See Vol. I. 


ber, the Judgment in B. R. was reverſed, and Judgment 
there given according to the Opinion of the Chief Juſtice, 
which was faid to be a much ſtronger Caſe than the Caſe at 
Bar, in Regard there was in that Caſe not only an expreſs Eſtate 473 
for Life, with the like Power for the Tenant for Life to make 
a Jointure, (as in the preſent Caſe); but the Remainder was to 
the Iſue of the Body of A. which was conſtrued to give an 
Eſtate-tail to A. tho the ſame Words in a Deed would not 
make an Eſtate-tail. Alſo the Caſe of ( Bale verſus Coleman 
was Cited as determined by Lord Harcourt, where Lands were 
deviſed to. be fold to pay Debts, and after Debts paid, the 


Truſtees were to convey the Reſidue of the Lands: unfold to 


A. for Life, Remainder to the Heirs Male of his Body ; and 
tho Lord Cowper declared, that this being a Caſe where the 


Court was to dire& a Conveyance to be made, and therefore 


Executory in its Nature, it ſhould be conſtrued like Articles, 
for which Reaſon his Lordſhip directed the Conveyance to be 
made to A. for, Life, with Remainder to Truſtees to. preſerve 
cantingent Remainders, Remainder to the firſt, &c, Son of A. 
in Tail Male ſucceſſively, Remainder to the Daughters in Tail 
General ; yet on a Rehearing before Lord Harcourt, this De- 


. cree, was reverſed, being, the Caſe of a Deviſe of a Truſt of 


Land which ought to be taken as a Deviſe of the Land itſelf; 


and if this had been ſach, a Court of Equity muſt have 


cree ought to be, and his Lordſhip accordingly did decree, that 


taken the Words of the Will as they found them, ſo the De- 


the Truſtees ſhould convey the Eſtate to A. for Life, with 
Remainder to the Heirs Male of the Body of 4. which made 


a plain Eſtate- tale in A. and there was the like Reaſon that the 


Conveyance 


4] 


75 
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— 
of the Truſt directed by the WIlb ſhould in tlie 
t Caſe follow the Words of the Wil. That the Power 
B. the Deviſee to make a Jointure, was noc Indication that 
only an Eſtate for Lift, and not an Eſtate- tail was intended to 
, becauſe, tho” Tenant in Tail could make 4 Jointure, yet 
could not do this without — the Eſtate- tail; by 
levying a Fine and ſuffering a . whereas the Teſta- 
tator's Intention might reaſonably be, "that B. the intended 
Tenant in Tail ſhould make 'a Jointufe for his Wife; without 
cutting off the Intail; n legal Eftates, or 
any volun rand ty ought not to interpoſe or 
8 e * ee ee Law, 
where B. the Deviſee bei clearly intitled to an 'Eftate-tail; 
had uently a good n un Wiang That the 
Keule to Limitations of Eſtates, where an Eſtate for Life 
was given to A. with a mediate or immediate Remainder to the 
Heirs or Heirs Male of his Body, gave an 'Eftate-tail to A. and 
that the Word [Heirs] was a technical Word, was very well 
known and depended upon za the en 
to Tiles to ſhake of ſaffer this Rule to be diſpated. 

As to the Caſe of the Money directed tobe ll ont ina 
and ſettled as above, if it ſhould” be thought "clear (as it "was 
ITO LY "that the Word [Heirs] muſt be taken” as a 

ord of Limitation, and to create an/Eftate-tail in one Part of 
the Will, where the Land was deviſed; it was impoflible but 
that the fame Words of the ſame Man in the ſame Wilt muſt 
have an uniform Signification, and conſequently that B. maſt 
have an Eſtate-tail in the Lands to be purchaſed with the 
2 Land and Money to bo laid-out in” Land, N 


On the other Side it res bt; Net ado R babe 
where an Eſtate is given to one for Life; with Remainder (me- 
diate or immediate) to the Heirs or Heirs Male | "his 
Body, this made an Eſtate-tail, and the Word [Heirs} was 4 
Word of Limitation and not of Purchaſe, the ſame did not ex- 
tend to the Caſe of a Will, as a r 
75 been cited to that Purpoſe. The only Rule in Cohſtructioti 
Wills was, eee 4 e, 
however improperly expreſſed.” Now it ' was impoffi 
Words to ex v5.4 Intention han the Teſtator 
done in this Caſe ; and it would be a 'down-right” Violation of 
W tn e maker tne B. to be an 
Eſtate- tail. e ee 8 
| 7 It was to B. without Im ent of Waſte, 
Bann if B. were to have more than 
an Eſtate for Life. 3 
the I of B peed n 
Teftator cxpreſied ty Iban, — 
Vol. II. L111 limited 
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limited to the Iſſue of B. ſhobld be contingerit 'Remainderg: 
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Intent, than to day, theſe: Remainders ſhould not be — 
gent, but give a veſted Eſtate-tail to B? As to the Notion, 
that the Conveyance, directed by a Will ſhould be in the Words 
made Uſe. of in the Will; it was impoſſible this Rule could uni- 


verſally hold; for - ſuppoſe the Direction of the Will was, - 
that the Truſtee ſhould covey. the Lands to A. for Life, Re. © 


mainder to B. for ever, this in a Deed would not Na a Fee, 
as it would in a Will, and therefore there was no Neceſſity the 
Words in the Conveyance, ſhould purſue thoſe in the Will: 
So if the Words of the Will had directed the Eſtate to be 
conveyed to A. for Life; Remainder to the Iſue of bis Bach 
(tie having none at that Time born) this would be an Eſtate- 


tail; but in à Deed it would not be ſo; Again, if he 


Words in a Will were, that the Conveyance ſhould be to A 
and his Heirs Male, this would be an Eſtate- tail; but put ſuch 
Words into a Deed, and there, for Want of ſaying of whoſe 
Body the Heir muſt be, they would give a Fee-ſimple, guad 
fuit conceſſum per Cur. It was alſo obſerved, that if the 
Words of a Will be dark and doubtful, it would be quite im- 


proper for Equity to direct a Conveyance in ſuch Words; for 470 


that would be to decree in a Court of Equity a Suit at Law; 
whereas the Office of a Court of Equity is to explain the 
Words, and put ſuch a Conſtruction upon them, as that a 
proper legal Conveyance may be made of the Premiſſes; and 
therefore 1t would be abſurd to admit the Rule laid down by 
the other Side to be an univerſal Rule. The Caſe of Backbouſe 
verſus Wells was cited, which was determined Hill. 12. Ame, 
B. R. during the Time that Lord Macclesfield preſided there, 
where the Caſe was, that A. ſeiſed in Fee deviſed the Premiſſes 
to B, to hold to him for the Term of his natural Life only, 
without Impeachment - of Waſte, and from and after his De- 
ceaſe to the Iſſue Male of his Body, (if God ſhould bleſs him 
with Iſſue) and to the Heirs Male of ſuch Iſſue Male, and for 
Want of ſuch Iflue,. the Teſtator limited two Remainders over 
in the ſame Words. And it was adjudged that B. took but an 
Eſtate for Life, the Eſtate being given to him for Life only, 
and there was a Limitation afterwards to the Heirs Male of his 
Iſſue, which was a Deſcription of the Perſon, who was to 
take the Eſtate-tail, To which was added, that however with 
Reſpect to the Lands deviſed, the Court might conſtrue B. to 
have an Eſtate-tail therein, yet as to the 10,000/. which was 
to be F ſettled on B. for Life, &c. 
admitting that the Deviſe of the legal Eſtate of the Land de. 
viſed was out of the Power of a Court of Equity to model and 
alter, (tho' the plain Intention of the Party were otherwiſe) 
yet this Money to be laid out in Lands was executory, plainly 
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in the Power of the — — = 
which Reaſon, and here no Rule of Law 1 = 
it was hoped a Purchaſe would be re 
this Money, and a lament decreed in ſuch N. 
the Meaning of the Party might take Effect. 
Maſter of the Rolls: I have not heard 15 6 
do I know of any at preſent, where Lands wy 
for Life, Remainder tq the Heirs of his Body, this 
a Will has been conſtrued. an Eſtate- tail in 4. The In 
this Will is moſt but how far conſiſterit with = * 
of Law, and alſo w far the ſame Words Heirs of the 
in the Gme Will may be conſtrued, as to the Deviſe of L 
to be Words of Limitation, ie the Deviſe of Lands 0 
88 Words of Purchaſe, I a — ag>- 


FTC 
125 Rolls having taken Time to conſider of this Matter, ſo- 


ve his Opinion, that as to the Deviſe of the Lands in 

ts Guan de or Lie mip paſſed to the Plaintiff B. with 
Remainder to the Heirs of his by Purchaſe ; - and there- 
fore the Plaintiff ſhould not — the Writings. delivered to 


him, but theſe ſhould be brought into Court; and that as to 
the Money to be laid out in Lands, and to be ſettled to the 


ſame Uſes, the Court had moſt ! evidently Power over that, 

which therefore ſhould be ſettled ſo as to make the Plaintiff 

Tenant for Life only; and that his Sons ſhould take in Tail-Male 

ſ ucceſſively, &c. according to, the Intention of the Teſtator. 
But the Cauſe coming (a) afterwards upon an Appeal before 


Lord Chancellor King, his Lordſhip declared, as to that Part 2 burg, 


of the Caſe where 2 were deviſed to B. for Life, tho T 
faid to be without Waſte, with Remainder to Truſtees to ſu up- 

rt contingent Remainders, Remainder to the Heirs of 
ba of B. this Remainder was within the general Rule, and 

mull operate as Words of Limitation, and conſequently create 
a veſted Eſtate-tail in B, * and that the breaking into this 
Rule, would occaſion the utmoſt uncertainty ; wherefore the 
Writings and Title Deeds of this Eſtate ought to be delivered to 
B. the Plaintiff : But, 

As to the other Point Lied Chancellor declared the Court 
had a Power over the Money directed by the Will to be i in- 
veſted in Land; that the Diverſity was, where the Will 

pls des Eſtate, and where it is only executory, and the 

e to this Court, in Order to have the Benefit of the 
Will; xy in the latter Caſe the Intention ſhould take Place, and 
not the Rules of Law ; ſo that as to the Lands to be purchaſed 
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_ Caſe 151. 


Lord Chan- 
cellor King. 


Abridgment 
of Caſes in 


yable at 

is Age of 
twenty-one, 
and A. dies 
before 
twenty-one, 
A.*s Execu- 
tors or Ad- 
miniſtrators 
ſhall not 
have that 


fuck, Time 


as A. (had 


attained r 
twenty-one, 


and my Ex- 
ecutors ſhall ---- 


e Daughter 


* 


ai foul n he nid i B. for Life with Pom, e. 
Remainder to the Heirs of hi Body, but to B. for Life, with 


Power, Se. Remainder 


to Truſtees during his Life to preſerye 


Son in Tail Male, Remainder over, G c. OR 
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Equity 299. Luundy 230 J. to be paid at bis Age of twenty-one ; to his Son 
Whitmore Laundy 210 l. at his Age of twenty-one ; to his Son 
r an Infant) 2 10 J. at his Age of twenty-one; 


Plaintiff Anne Laundy 1 50 L. at her Age of 


twenty-one, and made his Wife the Defendant Rebecca Execu- 


trixand refiduary 


Legatee. There was a Clauſe in the Will, 


7 


Thar if any g. bis Sons and Daughters ſhould die before hit, her 


or their reſpective Ages of twenty-one, then the Legacy or Lega- 
cies of him," ber, or them ſo dying, ſhould be paid to 9 


— 


or Survivor of fuch Children. Daughter was paid her Le- 
dach of 10 J having attained her Age, alſo the Plaintiff Samu! 


untiff Samuel 


ving attained his Age 
ol. Whitmore Laundy 


of twenty-one received his Legacy of 
died at the Age of eleven, and now the 


| el Laundy the eldeſt Son and Anne the Daughter, 
be lived) N attained their Ages of twenty-one, brought this Bill 
ſhould have 


againſt the Executrix Rebecca, to have their two Thirds of Whit- 


more Laundy's 210 1. 


* 


paid over to them, Edward Laundy the 
other Son being yet an Infant of about twelve Years old. | 


have the Intereſt in the mean Time. But if I give a Legacy to A. of 1001. payable at his 


Age of twenty-one, and if he dies 
ſhall have the Legac 


twenty- one. 


before, then to B. and A. dies before twenty-one, B. 
y preſently, and not ſtay till ſuch Time as 4. ſhould have come to 


For the Defendant it was inſiſted, that the Plaintiffs came 
before their Time, foraſmuch as ought to ſtay for their 
Share of the deceaſed Infant's Legacy of 2 10 J. until the deceaſed 
Infant ' ſhould have come to the Age of twenty-one Years, in 
Caſe he had lived. For 1/, the Word [then] if any of the 
Children ſhould die before twenty-one, then the Legacy of 
him, her or them ſo dying ſhould go to the Survivors or Sur- 


vivor, muſt be intended, in ſuch Caſe, or if ſuch Fact happen- 


ed, and was not to be conſtrued in Relation to any Time, or 
to ſignify, that on the Death of any of the Children, then at 


that Time the 
caſe any, of, ng 


were only ſubſtituted, 


was to he paid. 24h, tees over, in 
tees ſhould die — twenty- one, 
could not r 
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zecke ale e rene ty-one, 2 
that came in their ces ſhould not take until the 


tees might lived) have attained that Age. 3d, 1 
_ 9 76 ng Teſtator had conſidered with elf 


tn St z conſequently, as theſe could 


when and at what reſpe&ive Times his Eſtate would bear the 


Payment of theſe ſeveral Legacies, and that he had determined 


the Legacies to his Children ſhould be 3 of 
twenty-one, and in the mean Time the Le out 


have them, and that it was unreaſonable de Bas of the 


tees under the Age of twenty-one ſhould accelerate the 
ng or prejudice the who otherwiſe 
would certainly have had the Benefit of the Intereſt, 2 
deceaſed Infant ſhould have come to twenty-one, 
And of this Opinion was the Lord 


But on l Solicitor General menti 
the Matter again, and 1 


amp prog payable at his 
before, 1 
Loses, l kundig in li, Place, all not be inflled o this 

until fuch Time as the Infant Legatee would have at- 
tained his of twenty-one, if he had lived ; and that this 
had been ſolemnly determined as well on an to the 
Houſe of Lords, 5 — 199. as alſo by the two Chief Juſtices 
and the Maſter of the Rol "upon an Appeal to the King in 
Council from a Decree in (a Antigua, 


) See the 
of Che- 


nter verſus Painter, aute 337. 


But where I deviſe a of oo l. to an Infant at his 
Age of twenty-one Years, and if the Infant dies before 
one, then to F. S. here F. S. does not claim under the Infant, 
but the Deviſe over to him, is asa new ſubſtantive Bequeſt, and 


I is to be paid on the Death of the Infant under the Age of twen- 
* Vide 1 Anderſon 33. allo 2 Vern. 283. Papworth ver 


Moar expreſs in Point. 
Wherefore on theſe Authorities Lord Chancellor varied the 
Decree which he had before and ordered two 
Thirds of this 210 /. to be paid to the two Plaintiffs (the Bro- 
ther and Siſter of the dead Legatee Whitmore 
ER 
nts, tor the it was objected that this being a 

the Executrix ought to have a Year's Time for the 
it, yet the Ourt held that muſt be intended to be 
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Death of the Teſtator ; Whereas in this Caſe the Teſtator had 
been dead ſeveral Years. 4 


Note; The Rule in Equity ſeems by this Reſolution to be ſet- 
tled accordingly. 


12. | | 

At the Rolls. 5 Anonymus. | 

The Defen- ; 1 

dant isin IF a Man be in Contempt to a Serjeant at Arms for Want of 
Contempt to an Anſwer, and then puts in an inſufficient Anſwer, and the 
a Sejeant * Clerk in Court accepts the Coſts of the Contempt, this Accep- 
not anſwer- tance does remit and purge the Contempt, and in the Proceſs 
ing, and then of Contempt for the ſecond Anſwer, the Plaintiff muſt begi 


puts in an 


an again with an Attachment (the firſt Proceſs) and cannot begi 
N ir where he left off; but if neither the Plaintiff nor his 8 


the Plain- Court does accept the Coſts of the Contempt, for Want of the 
> © firſt Anſwer, altho' tendered, and the firſt Anſwer be reported 
accepts the inſufficient, the Plaintiff may go on with the Proceſs for the 


Coſts, it ſecond Anſwer where he left off at obtaining the firſt ; and there- 
purges the 


fore upon the firſt Anſwer coming in, it is uſual and proper for 
"ors 2h the Plaintiff's Clerk in Court to retuſe accepting the Cofts of the 
Coſts be not Contempt for Want of the firſt Anſwer, until he has ſeen, and 
—_—_— the adviſed whether it be a full Anſwer or not, it being a great De- 
Days on lay to the Juſtice of the Court, after a firſt Anſwer is gained and 


in his Pro- the Defendant is at the End of the Line as to Contempt, and 
that firſt Anſwer proves immaterial, to put the Plaintiff to begin 
tempt where | 


be left off, his Proceſs of Contempt again as ab origine. 


for a further 
Anſwer, 


Caſe 153; Sorrell verſus Carpenter. 
2 


A Purchaſe 
pendente lite, 


A Bill was brought againſt the Defendant to have the Be- 
nefit of a Decree obtained againſt one Ligo, for the Re- 


ho? with 
g 3 8 Oy a Leaſchold Eſtate held of the Dean and Chapter of 
tice, and for 2 : | | 


o 


a valuable 


Conſideration, yet ſhall be ſet aſide; and tho? in this Caſe the Rule of Equity be hard, yet 


it is in Imitation of the Common Law, where in a real AQion, if the Defendant aliens 
pending the Writ, the Judgment will over-reach the Alienation : But as it is hard enough 
in ſome Caſes to make People take Notice of a Decree, it is hardet till to oblige them 


to take Notice of a Pendency of a Suit; and in Caſe of a real Purchaſe pendente lite, the 
Plaintiff is to be held to ſtrict Proof, And if any Flaw at the Hearing be on the Plaintiff's 


Side, the Court will not let him amend; but if the Purchaſe pendente lite be fraudulent, and 
to elude the Juſtice of the Court, it ought to be highly diſcountenanced. 


The Defendant was a Purchaſer of this Eſtate pendente lite 
from the Defendant Ligo, wiz. about three Months after ſuch 
Time as the Bill was filed againſt the ſaid Ligo, and Subpœna's 
ſerved upon him, and he in Contempt for not anſwering ; but 

it 


_— 
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3 


it was proved in the Cauſe that the Defendant was a Purchaſer 
for the full Value, and without any Notice of the Plaintiff's 
Title, or any actual Notice of the Suit. 

However it was objected by the Solicitor General, Ne 
Purchaſe made pendente lite was to be looked upon 
under an implied and conſtructive Notice, and unlef 5 
ſhould be paid to this, all the Decrees and the Juſtice 
Court might be wholly evaded, ſince the Defendant 
Suit might alien to one, who after the Bill ſhould be — 4 


amended might alien again, by which Means Suits and Decrees 
in this Court would be rendered vain. 


Lord Chancellor : Where 0 made 
dente lite, without any valuable Conſideration, and to eld in 
elude a Decree, it ought to be highly diſcountenanced, and 
eyen tho the Alienation be for never ſo good a Conſideration, 
yet if made pendente lite, the Purchaſe is to be ſet aſide ; and 
this in Imitation of the Proceedings in a real Action at Common 
Law, where, if the Defendant aliens after the Pendency of the 
Writ, the Judgment in the real Aion will over-reach ſuch 
Alienation. But where there is a real and fair Purchaſer with- 
out any Notice, it is a very hard Caſe, eſpecially in a Court of 
Equity, to ſet ſuch Purchaſe aſide; and there being ſome 
Defect in Part of the Proof in deraigning the Plaintiff's Title, 
I ſhall refuſe to give the Plaintiff Leave © amend or make any 
new Proof after Publication. 

Alſo his Lordſhip ſaid, it was a difficult Matter to ſearch for 
Bills in Equity, or to be able amt Notice of them, many of 
ſuch being, after filing, fix Clerks Desk, and tho' 
this Court will oblige A. i Notice of its Decrees as much 
as of ] RD there does not ſeem to be the ſame Rea- 
or oiging People to take Notice of the filing of a Bill. 


the Bill, but in regard it is only a Slip in 
Proof, let it be without Colts. | N Up + 


DE 


Caſe 1 54. 


Lord Chan- 


cellor King 
and Maſter 
of the Rolls. 


Upon a 
Marriage 
Settlement 
Lands are 
limited to 
the Uſe of 
the Husband 
and Wife 
for their 
Lives, Re- 
mainder to 
their firſt 
and every 
other Son in 
Tail, and in 
Default of 
Iſſue Male 
of the Mar- 
riage, to 
Truſtees in 


DE =, 


Term. S. Michaelis, | 


1728. 


e 


ſoln Brome Eſq; and El- p , 
7 zabeth hir Wh, Pau 


Henry Berkley Eſq; George 
Berkley Eſq; and H 
Cole, Ef 


Y a Marriage Settlement dated 29 February 1689 Lands 
were ſettled on George Berkley for Life without Waſte, 
Remainder to 'Truſtees during his Life to preſerve con- 
tingent Remainders, Remainder to his intended Wife 

for her Jointure, Remainder to their firſt and every other Son 
in Tail general ſucceſſively, Remainder to the Uſe of the Truſ- 
= Ire 3 Heirs, in leg that if the ſaid George * 
ou ve no Son Marriage, or if having Sons, 
ſnould all die before 5 without Iſſue, then the 48 1 
Truſtees ſhould out of the Rents and Profits of the Premiſes, 
or by Sale, or Leafing, or otherwiſe raiſe for the Daughters of 
this Marriage, if but one, 2 500/. payable at twenty-one or Mar- 
riage, which ſhould firſt happen, and ſhould alſo raiſe and pay the 
yearly Sum of 100/, by half-yearly Payments for her Maintenance 


and 


Defendants. 


. 
2 


Truſt to raiſe 25001. for Daughters payable at twenty-one or Marriage, which ſhall firſt 
happen, and out of the Profits to pay 1000. 8 for Maintenance; the firſt Pay- 
t 


ment of the Majhtengnce to commence after 


ſtate of the Truſtees ſhall have come in- 


to Poſſeſſion; Husband dies without Iſſue Male, leaving a Daughter, and a Wife who is 


jointured in the Premiſſes; the Portion ſhall not be raiſed in the Mother's Life-time, 


cauſe the Maintenance, which is naturally to precede the Portion, is not to be paid till 
Truſtees are in Poſſeſſion. | 


ha. 
the 
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and Education, until her RY gs gras way f 
Payment of the Maintenance- Money to at fuch of t 

d — Feafts as ſhould next happen after the ſaid Eftate 
o limited to the Truſtees as aforeſaid ſhould tate Effet in 177 
fon, together with farther Proviſions that if there 


more Daughters than one, particularly if more than three, then 


the Truſtees, &c. ſhould ſtand ſeiſed of the Premiſſes for the 


' Benefit of all and every of the Daughters, to be divided amongſt 
them equally as Tenants in common, and of their reſpective 


Heirs and Aſſigns for ever.. 

The Huſband died having left no Iſſue Male by the Marriage, 
and but one Daughter, who being twenty one, brought this Bill 
in the Life-time of her Mother (who had her Jointure on the 
Premiſſes) againſt the Truſtees for the raiſing of this Portion 

Sale or Mortgage of their Truſt-Eſtate, and 

with Intereſt from the Time the ſame payable; in- 


I, That the Words of the Settlement were plain and poſi- 
tive as to this Particular of raiſing the Portion of 2 5300 J. in caſe 
of Failure of Iſſue Male of the Marriage, for an only Daugh- 
ter, which was to be paid to ber at the Age of twenty-one or 

age, without reſtraining it from being done till after the 
Death of the Mother. 2dly, For that it was highly reaſonable 
this Proviſion in the Settlement ſhould have a favourable Con- 
ſtruction, becauſe the Plaintiff Elizabeth (who was the only 
Iflive of the Marriage) claimed as a Purchaſer for a valuable 
Conſideration, the Conſideration of Marriage, and a Portion 
whereas the Defendants claimed only under a voluntary 
iſpoſition, and ſubject to the Portion. 3dly, Foraſmuch as, 
had there been more than three Daughters, the whole Rever- 
fion in Fee of the Premiſſes would have veſted in thoſe Daugh- 
ters to be at their Diſpoſal, in which Caſe if the Plaintiff Eli- 
zabeth had had three Siſters, ſhe would have had the fourth Part 
of the Reverſion in her immediate Diſpoſal. tho in her Mo- 
ther's Life-time ; whereas tho' ſhe was now the ſole Iſſue of 
the Marriage, yet unleſs ſhe ſucceeded in this Suit, ſhe could 


| have no Proviſion during her Mother's Life. 


This Caſe came on ſome Time ſince (a), but was adjourned, 


in order to be conſidered by the Lord Chancellor and Maſter of 


the Rolls; and now it received a ſolemn Determination by them, 
who delivered their Opinions ſeriatim. | | 
Maſter of the Rolls : This Portion ought not to be raiſed 
until the Jointreſs's Death ; | admit that Fa-tererbonry Tam 
or Eſtate be limited to Truſtees to raiſe Portions at a certain 
Time, when that Time comes the Portion muſt be raiſed, un- 
leſs in the Declaration of the Truſt of the Term the Intention 
of the Parties appears to the contrary, Thus in the. Caſe 
of Sandys verſus Sandys (b) there was a Term created for 
Portions, which was to commence in Poſſeſſion after the Death 
Vor. II. Nonn ; of 


(s) roth 
y 1737+ . 


(5) Vol. I. 
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(a) Salk. 
159. 


) Vide 

alk. in the 
Caſe of Cor- 
bet verſus 
Maidwell, 
ubi ſupra. 


(c Vol. I. 
I * 
2 Vern, 760. 


of the Father and Mother, but the Portions being payable at a 


certain Time, at the Daughters Ages of twenty-one or Mar- 
riage "(if after fourteen) and nothing appearing in the Truſt of 
the Ferm, which ſhewed it to be the Intent of the Parties that 
the Portion ſhould not be raiſed out of the reverſionary Term, 
the Portion was decreed (tho relufante curid) to be raiſed in 
the Father's Life- time. In the Caſe of (a) Corbet verſus Maid. 
well, where all the Caſes of this Nature which had been then 
adjudged were'cited, Lord Cowper took Notice, that if thoſe of 
Gerrard verſus Gerrard, Staniforth verſus Staniforth, and 
Greaves verſus Maddiſon had come before him for Judgment, he 
ſhould hardly have gone ſo far; and indeed the Caſe of * Greaves 
verſus Maddiſon has not been warranted by any before or fince. 
But this Caſe is quite open, even as much as if no Reſolution 
had ever been in relation to the Matter now in Queſtion, Here 
all the Contingencies have not happened, fince the Eſtates for 
Life muſt all determine before the Portion can or ought to be 
raiſed. And greater Inconveniencies would ariſe to Families by 
the Sale of theſe reverſionary Eſtates or Terms, than can poſſi- 
bly. be occaſioned by the Daughters ſtaying for their Portions; 
by ſuch Sales or Mortgages of Reverſions, Families are often 
ruined, and the Daughters alſo themſelves undone by improvi« 
dent Marriages; and tho' Inconveniencies _ not to weigh 
where the Words are plain and poſitive, yet if Arguments from 
the Conveniency of LOS being paid their Portions out of 
reverſionary Eſtates at a Time when they may moſt want them, 
have hitherto had too great a Weight (as I think they have) it 
is Time to put an End to them, 

I agree, the Intention as to the Manner of raiſing the Portion 
ought to prevail, 'and here ſuch Intention is plain ; for in this 
Caſe the Maintenance for the Daughter is not to be paid until the 
Truſt-Eſtate comes into Poſſeſſion, and the Payment of the 
Maintenance muſt be intended to (4) precede the Payment of 
the Portion; the Maintenance muſt determine when the Por- 
tion becomes payable ; and this is the plaineſt Indication ima- 
ginable, that the Parties intended the Portions ſhould not be 
paid until the Truſt-Eſtate came into Poſſeſſion, which makes 
this Caſe full as ſtrong as that of Butler verſus Duncombe (c). 

Lord Chancellor : I am of the ſame Opinion: All Mens 
Deeds are to be taken according to their Intention, and where 
the Words are plain, the Conveniencies and Inconveniencies 
which may enſue from thence are not to be regarded. It ſeems 
to me, that the Court has gone rather too far in Sales of Re- 
verſions for raiſing Portions for Daughters, even againſt the 
Intention of Settlements, and tho' I would not undo ei 


* Vide the Caſe of Sands verſus Sandys, Vol. I. where Lord Macclesfield 
ſaid this Caſe was not reconcileable to common Senſe. 
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been done, yet moſt certainly I will go no further; and J take 
it, that the Caſe now before the Court ſtands clear of all the 
former Reſolutions. Here the Maintenance for the Daughters 
is to be raiſed out of the Rents and Profits, after ſuch Time as 
the Truſt-Eftate chargeable with the Portion is come into rh 
fon ; and it is abſurd to ſay, that the Portion ſhall be raiſed firſt, 
and the Maintenance-Money paid afterwards. - Befides, the Ar- 
gument which has in ſome Caſes been allowed too much Weight, 
that the Portion ought to be raiſed to advance the Daughter in 
Marriage, cannot be uſed here; the Plaintiff Elizabeth having 
been married many Years ago, and having a conſiderable 
ſion over and above what is now contended for. 
Wherefore the Bill, which ſhe has now brought for her Por- 
tion in her Mother the Jointreſs's Life-time, comes too ſoon, 
and ought to be diſmi 1 
This Decree was affirmed by the Lords on an Appeal in the 
March following. | . 5 


. 
: . 
* * 


. Dae © Caſe 155. 
Page verſus Page. * 
| | Gy 8 cellor King. 
O deviſed the Reſidue of his perſonal Eſtate to ſix Per- See the Caſe 
ſons, to each of them a fixth Part, and made them Exe- 1 
. cutors, but one of theſe fix Executors and reſiduary Legatees Vol. * 
died in the Life-time of the Teſtator. "Ges 
A. | | | : he Surplus 
of his perſonal. Eſtate to ſix Perſons, to each of them a ſixth Part, one of — in 


the Life of the Teſtator; this ſixth Part ſhall be taken as undiſpoſed of by the Will, and 
go to the Teſtator's next of Kin. * by F > 


Lord Chancellor: This is a lapſed Legacy as to one Sixth, and 
undiſpoſed of by the Will, the e being Tenants 
in common and not Jointenants; and the Legacy ſhall 
not ſurvive, but go to the Teſtator's next of Kin, according to 
N bo et 

Note; Thi in Auguſt 29. 1734. was cited before Lord 
Talbot, who ſaid that it was 1 y 1 for that none of the 
other reſiduary Legatees have any more than a ſixth Part 
each, ſo that the Part of the reſiduary Legatee who died 
in the Life of the Teſtator, muſt go as undiſpoſed of to the next 
of Kin; but if any Legatee, where there is a joint Deviſe, dies 
in the Life of the Teſtator, n 
which could not be in the preſent Caſe, foraſmuch as reſi- 
duary Legatce was to have no more than one ſixth Part. 
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Caſe 156. 


Maſter of 
the Rolls. 


Husband has 
a Power to 
make a Join- 
ture to his 
Wife 5 
Deed; 

does it ” 7 


Tollet Win Tolls. 


1 Huſband by Virtue of « Settlantent made upon kin 
by an Anceſtor, was Tenant for Life, with Remainder 
to his firſt, Cc. Son in Tail Male, with a Power to the Huſ. 


band to make a Jointure on his Wit 17 under bis Hand 
and Sed), | 


Will, and the has no other Proviſion; Equity will make this good. 


n Hil Fran «Wike Gr when heit nen e 


viſion, and being in the J, of Man, by his laſt Will under his 
Hand and Seal, deviſed Part of his Lands within his Power to 
his Wife for her Life. 

Objeft. This Conveyance being by a Will is not warranted b 


the Power which directs that it ſhould be by Deed, and a Wi 


is a voluntary Conveyance, and therefore not to be aided in a 


ſupply the 
Vein! of a 
Surrender of 
a Copyhold, 
in Oaſe it de 
deviſed for 
Payment of 
Debts, or ſor 
a Wite, or 
for younger 
Children; fo 
alſo will it 
help a defec- 
tive Execu- 
tion of a 
Power: 
Tas of a 
Non-execu- 
tion. 


Court of Equity. 
Equity will 
none before, and within the ſame Reaſon as a Proviſion for a 
Child not before provided for; and as a Court of Equity would, 
had this been the Caſe of a Copyhold deviſed, have ſupplied the 


Maſter of the Rolls : This is a Proviſion for a Wife who had 


Want of a Surrender, ſo where there is a defective Execution of 
the Power, be it either for Payment of Debts or Proviſion for a 
Wife, or Children unprovided for, 1 ſhall equally ſupply any 
Defect of this Nature: The Difference is betwixt a Non-execu- 
tion and a defective Execution of a Power; the latter will al- 
ways be aided in Equity under the Circumſtances mentioned, it 
1 the Duty of every Man to pay his Debts, and a Huſband 
ather to provide for his Wife or Child. But this Court 


Se- will not help the Non-execution' of a Power, ſince it is _ 


the Nature of a Power, which is left to the free Will and 
tion of the Party whether to execute or not, for which Reaſon 
uity will not ſay he ſhall execute it, or do that for him which 


Au A. 303. 2-he does not think fit to do himſelf 


Cr . And in this Caſe, the legal Eftate being in Truſtees, they 


were decreed to convey an te to the Widow for Life in the 
Lands deviſed to her by her Huſband's Will. 
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Brace verſus Dutcheſs of Marlborough 


FT ER a Decree which referred it to a Maſter to ſtate the 
ſeveral Incumbrances and their Priority, affecting the 
Eſtate of Sir William Goſtwicł, this Caſe aroſe : A puiſne Yoda: 
ment Creditor- bought in the firſt Mortgage without Notice of 
the ſecond Mortgage when he lent: his Money on the judgment; 
and the Queſtion was, whether. this puiſne Judgment Creditor 
ſhould tack and units his Judgment to the firſt Mortgage, ſo as 
to gain a Preference on his Judgment before the meſne Mort- 
gage? And 8 Rolls on conſidering the Caſes and 
eceden 


ts, 
1/}, That if a third Mortgagee buys in the firſt Mortgage, tho 
8 lite, pending a Bill bro he by. the e 
gagee to redeem the firſt, yet the third Mortgagee having ob- 
tained the firſt Mp „and got the Law on his Side, and 
equal Equity, he — — out the ſecond Mort · 
gage; and this the Lord Chief Juſtice Hale called a Plank gain- 
ed by the third Mortgagee, or Tabula in nayfragio, which Con- 
ſtruction is in Favour of a Purchaſer, every Mortgagee being 
ſuch pro tanto. 


- 
- 


2dly, If a Judgment Creditor, or Creditor by Statute or Re- 
cognizance, buys in the firſt he ſhall not tack or 
unite this to his Judgment, &c. and thereby 
for one cannot call a Judgment, &c. Creditor, a Purchaſer, nor 
has ſuch Creditor any Righe to the Land; he has neither 
jus in re, nor ad rem, and therefore, tho' he releaſes all 
his Right to the Land he may extend it afterwards. All that 
he has by the Judgment is a Lien upon the Land, but non 
conſtat whether he ever will make Uſe of; for he may re- 
cover the Debt out of the Goods of the Cognizor by Heri fa- 
ctas, or may take the Body, and then during the Defendant's 
Life he can have no other Execution; beſides, the Judgment 
Creditor does not lend his Money upon the immediate View os 


Contemplation of the Cognizor's real Eſtate, for the Land af- 
ent, nor 18 


terwards purchaſed may be extended on the 
of all his real Eſtate, Where - 


he deceived or defrauded, tho' the Cognizor of t 
had before made twenty Mort 
as a Mortyagee is defrauded or deceived if the Mortgagos before 
that Time mortgaged his Land to another ; and 'tis ſuch a Fraud 
as the (a) Parliament takes Notice of, and puniſhes by foreclo- 
fing fuch M who mortgages his Land a ſecond Time, 
without giving Notice of the firlt Mortgage, and in that Reſpe& 
Vol. II. O O O oO this 
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gain a Preference; - 


Caſe 1579, 


N. | 
the Rolls, 


Third Mort - 
gagee buys in 
the firſt, tho” 

nding a 

ill brought 
by the ſecond 
Mortgagee 
to redeem 


the firſt, yet 
the third” 


ecogni- 
zance buys in 
the firſt 
Mortgage, he 
ſhall not tack 
it to his Judg- 
ment, e. 
becauſe he 
5 yp lend 
is Mon 
on the Credit 
of the Land, 
has no pre- 
ſent Right 
therein, nor 
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the Rent-Charge, when he lent his Money upon the Mortgage, 


If a puiſne 
Mortgagee 
buys in a 
Judgment 
or Statute, 
being the 
firſt Incum- 
brance, he 


ſhall holdtill Mortgage to his Statute or Judgment; but in the former, as 


by Law he 
can be evic- 


this Caſe differs from a puiſne Mortgagee's buying in the firſt 


Judgment, Statute, or Recognizance does ſo, as appears from 


Mortgage. ef | 

zaly, Tho' the Rule of Equity has been ſo ſettled, it is not 
however without great Appearance of Hardſhip ; for ſtill it ſeems 
reaſonable that each Mortgagee ſhould be paid according to his 
Priority, and hard to leave a ſecond Mortgagee without Reme. 
dy, who might know when he lent his Money, that the Land 
was of ſufficient Value to pay the firſt Mortgage, and alſo his 
own ; to be defeated of a juſt Debt, by a Matter inter alios acta, 
a Contrivance betwixt the firſt Mortgagee and the third, is 
great Severity ; but this has been ſettled upon ſolemn Debate in 
a Caſe in 2 Vent. 837. Marſh verſus Lee, wherein that great 
Man Sir Matthew Hale (then Chief Baron) was called by the 
Lord Chancellor to his Affiſtance ; though this be ſettled, there 
can be no Reaſon to carry it farther, to a Caſe not within the 
ſame Reaſon, to a Caſe where the Lender of the Money does 
not advance it upon the immediate Credit of the Land; no 
Precedents go ſo far, being all of them where a puiſne Mortga- 
gee buys in a firſt Mortgage, not where a puiſne Creditor by 


the Caſe cited of Marſh verſus Lee, reported alſo in 1 Chan, 
Caſes 162. So in 1 Chan. Caſes 149. Higgon & al verſus Syddal, 
Callamy & al, where Syddal ſeiſed in Fee of Land, granted a 
Rent-Charge of 300 J, per Aunum for 20001, to the Plaintiff, 
and afterwards mortgaged the Premiſſes for 1200 J. to Callamy, 
who bought in a Judgment precedent to the Grant of the Rent- 
Charge, there the Mortgagee of the Land having no Notice of 
the Grantee of the Rent-Charge was decreed to have no Reme- 4 
dy in Equity againſt the Judgment, unleſs he would pay both 
the Mortgage and the Judgment; tho' it is to be obſerved in 
that Caſe, the Judgment Creditor, who was the firſt Incum- 
brancer, could at Law extend but a Moiety, and out of the re- 
maining Moiety the Grantee of the Rent-Charge might diſtrain 
for the whole Rent ; but it ſeems, that if the firſt Incumbrance 
had been a Statute-Staple, and the third Mortgagee had bought 
it in, he ſhould have had the whole Land, until at Law the 
Cognizor of the Statute by a Scire facias ad computandum had 
got the Statute vacated, and that could only be on Payment of 
the Penalty ; for Equity would not in ſuch Caſe have given 
any Aſſiſtance againſt a third Mortgagee without Notice, until 
he was paid his Mortgage as well as Statute. So note a Diver- 
ſity where a third Mortgagee buys in a Statute which is the 
firſt Incumbrance, and where a Statute Creditor, Cc. being the 
third Incumbrancer buys in the firſt Mortgage ; in the latter 
Caſe the Statute or Judgment Creditor, becauſe he did not lend 
his Money on the Credit of the Land, ſhall not unite the firſt 


the Land was in the View and Contemplation of the ar 
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he ſhall be allowed to unite the Statute to his third Mortgage. 
So in 1 ern. 187. Edmunds verſus Povey, there was a firſt, 
' ſecond and third Mortgage without Notice, and the third Mort- 
gagee bought in a Judgment prior indeed to all, but it was fa- 
tistied, and the firſt — bringing his Bill to be relieved 
againſt this Judgment, Lord Keeper North would not allow it 
to be ſo much as debated, but took it to be ſettled in the above 
cited Caſe of Marſh verſus Lee, and not then to be diſputed ; 
tho' his Lordſhip admitted that it was at firſt a very difputable 
Caſe, and very ſtrong Arguments and Reaſons had been urged 
on the other Side. | 

4thly, If a firſt Mortgagee lends a further Sum to the Mortga- The 6:6 

r upon a Statute or Judgment, he ſhall retain againſt a meſne Mortgagee 
—— till both the Mortgage, and Statute, or Judgment _ n 
be paid; becauſe it is to be preſumed that he lent his Money {\* \ 0 
upon the Statute or Judgment, as knowing he had hold of the gor upon a 
Land by the Mortgage, and in Confidence ventured a farther Statute or 
Sum on a Security, which, tho' it paſt no preſent Intereſt in the 7 — 
Land, yet muſt be admitted to be a Lien da n. rain againſt 

| Mortgagees till the Statute or | WER, : 
thly, If a puiſne Mortgagee without Notice buys in a prior it a 

i or — and that Judgment, &c, be — — dase 
on an Elegit at 5 ＋ 2 7 the real, = —— Mort- — Nate 

ee ſhall not make the puiſne Mortgagee, who in this . 
es account otherwiſe, or for more than 3 hy mg 
Value; nor will this Court give any Relief againſt the Judgment git at an 
or Statute, but leave the meſne Mortgagee to get rid of them as Underrala 


he ſhall hol 
well as he can at Law. the Extent 


till evicted 
at Law. 


But, Erby, his Honour ſaid, In all theſe Caſes it muſt be in- But in all 
tended, that the puiſne Mortgagee, when he lent his Money, theſe Caſey 


had no Notice of the ſecond Mortgage, Statute or Judgment, _ 3 


for that was the ſole Equity; and therefore in the principal Caſe tice of the 
where the Creditor by Recognizance who bought in the firſt lie in. 
Mortgage, did not in his Anſwer deny Notice, tho' ſuch Notice ns 
was not charged in the Bill (which was here brought by ſome Money is 
puiſne Incumbrancers for a Sale, and upon Bill and Anſwers firſt leut. 
a Decree to ſtate the ſeveral Incumbrances, then a Report, and 
thereupon a farther Decree was obtained for the Maſter to ſtate 
the Value of the Land mortgaged to each of the Mortgagees 
yet after all theſe Proceedings for a puiſne Judgment Cc. Credi- 
tor, to inſiſt upon his having had no Notice, and offering to be 
examined upon Interrogatories was not ſufficient ; but this deny- 
ing of Notice ought to appear on the Pleadings, whereupon the 
Parties might go to Iſſue, and have an Opportunity of proving 
Notice ; and fore tho it were true that a puiſne 9 

| Creditor 


gal Title be 
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Creditor: buying; in a firſt. MONTEREY: ſhould in ſuch Caſe unite 


puiſne Indgment Creditor came too late, it being a Caſe not to 


be-favoured;. and! in. a Cauſe; very, ———_ which, if 
ſuch, Indulgeneies: were to be given to the puiſne Judgment 
5 Creditor, would never have an End. | 

If a puiſne ytlih, In this-Caſe it appeared that a puiſne Incumbrancer 
locum bought. in a. prior, Mortgage, in order to unite the fame to 
« prior the puiſne Incumbrance, but it being proved that there was 
Mortgage, a Mortgage prior to that, the Court plainly held that the 
and the le- puiſne Incumbrancer, where he had not got the legal Eſtate, 
in a Traſtee, Or where the. legal: Eſtate was veſted in a Truſtee, could there 
or in an make no Advantage of his Mortgage; but in all Caſes where 
third Perſon, the legal Eſtate 18 ſtanding; out, the ſeveral Incumbrances muſt 
ee be paid according to their Priority in Point of Time; Qui prior 
ird Mert- , in tempore; pottor eſd in jure. 

ere bot ins De | 

not. avail, but in all ſuch Caſes, where the legal Eſtate is ſtanding out the Incumbrances 
muſt be paid according to theit᷑ Priority. 


. Coppin verſus . 

e 

Ban ns T HRE Plaintiff and bis Wife brought their Bill to redeem a 
Feme bring Ji Mortgage of the Wife's Eſtate; the Defendant put in a 


a Bill to re- Plea to the Bill, which was over- ruled, for which 5/. Coſts is 
* of Courſe given to the Plaintiff; the Defendant brought a croſs 
Defendatizs Bill to forecloſe the Wife, who being the ſurviving Plaintiff in 
lead to the the original Cauſe, moved the Court that Proceedings ſhould 
— nes ſtay in the croſs Cauſe, until the Plaintiff, who was Defendant 
ruled, and in the original Cauſe, had paid the 5 J. Coſts due upon over- 
Colts given ruling the Plea. 8 
to the Plam- 


tiffs, 28 the Courſe of the Court are 5 I. Baron dies, the Feme by Survivorſhip ſhall 
have the Coſts. 


Otjef?. Theſe Coſts muſt be intended to have been laid out by 
the Huſband in the original Cauſe, and conſequently upon his 
Death the ſame were loſt. 

On the other Side it was inſiſted, that this original Suit was 
in Right of the Wife, who being intitled to the Equity of Re- 
demption, the Huſband joined therein only for Confornuty 3 
that the Suit was not abated by the Death of the Huſband, the 
Order for Coſts being in Nature of a joint Judgment which muſt 
ſurvive to the Wife; and the Sum for Coſts was certain by the 

| Courſe of the Court, tho' not expreſſed in the Order. 

Lord Chancellor for ſore Time doubted, and aſked the Re- 
— but afterwards taking it to be as a joint Judgment for a 

um certain, determined that it did ſurvive to the Wiſe; an 
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Err 1 


. Motion, f na cheta. ad 1 Bond given 

Wife during the Coverture, on the Huſband's 3 

Had $d not furvive to the Wife 3 Lord Qhaoeellor dent: — 

ed this, & rectè, for (a) clearly it does ſurvive to the Wife, as Coverture, 

all other joint Choſes in Action do; tho' it is true in this Caſe n 
the Huſband may diſagree to the Wife's Right to it, and 


ill ſurviv 
the Action on the Bond in his own Name only; but till ſuc to the Wife. 


Diſagreement, the Right to the Bond is in both the Huſband (s) Allen 
and the Wife, and ſhall ſurvive, 36. 
Wbereupon it was ordered that Proceedings ſhould ſtay in 

the croſs Chuſe until the Defendant in the — Cauſe, ſhould 

| pay the 50 Colts for over-ruling his Plea, 


* — 1 * 


Ex parte e Caſwell, ex parte Cazalet, Cate 159. 


ex parte Bateman nd Elite 
7 - cellor King. 


HESE three A wars ld th the Opinion of the A Trader on 
Lord Chancellor, who had taken Time to conſider there- Marriage 
of. The Caſes were, An Huſband Trader, in Conſideration of 2 
„and of a Portion, gave a Bond to his Wife's Truſtee to ſecure | 
to leave the Wife, if ſhe ſurvived him, Fay x the Obligor be- 10004, to 
came a Bankrupt ; and it was objected, that in Lord (6) Cowper's Td 4 
Tims k hai bran coat in Caſe of a Bond given on ſo valua - yedhim ; the 
ble a Conſideration, that the Money computed upon the Diſtri- Trathe be. 
bution to be the Share of the Obligee in this Bond, ſhould be mes , 
put out at Intereſt, and the Creditors to have ſuch Intereſt — »} IM 
during the Life of the Huſband the Bankrupt, and if the Huſ- to be allow- 
band ſhould die, living the Wife, the M to be paid to the 232 
Wife; but if the Wi ſhould die in the time of her Huſ- 0 be made 
eee for it, nor 


ſhall it ſtop 
the Diſtribution, in regard it may never be a Debt; ſo within the ſame Reaſon an Obli- 
gee on a Bottomry Bond ſhall dl. not, before the Return of the Ship, come in under the Com- 
miſſion of Bankrupicy : But in either of theſe Caſes, if the Contingency happens before the 
— Eſtate be Uy diſtributed, ſuch Creditor ſhall come in. ©) 2 Vern. 662. 
Holland verſus Culliford. 


| On the other Hand Lord (t) Macclesfield wa ld to hive (&) OnaPe 
doubted of this; wherefore theſe Caſes coming now in Queſtion — — 
before the preſent Chancellor, his Lordſhip ordered the Prece- E f. 
dents made in Lord Cowper's Time to be left with him; Vac. 1920. 
F of thoſe Precederits were left with 


But his Lordſhi pwasof another Opinion, conceiving that no 
Part of the Bankru 's Eſtate ſhould wait or from 
diſtribared, the At ordering that the Eunkrupe's Er | 
be diſtributed within Months; eſpecially that the Di- | 
ſribution ſhould not wait, as in the preſent Caſe, for a Debe' — © 
Vor. II. Pppp which 
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\ A ſenti, and never 
e i might ln 


a 2 Dieben, neither old the * be reſerved in * 
of ſuch but his Lordſhip declared, 

That tho the Debt were contingent when ger, be. 
came a Bankrupt, yet if the 3 1 
Diſtribution made, then ſuch contingen 
in for his Debt; ſo if ſuch Cary ha before the 


ſecond Dividend made, the Creditor ſhould come in . his Pro- 
portion thereof, tho after the firſt Dividend. | 
2 ay, One One of theſe Caſes was of a Bond, and the 
Obligor thereof became a Bankrupt before the Return of the 
Ship, and the Ship. did not return before the Diſtribution made; 
whereupon it was held, that ſuch Obligee ſhould have no Be- 
nefit of the Diſtribution upon the Commiſſion : And 
— Whereas it was objected, That this Bond would be barred 
See after the mx oy Certificate allowed, which could not be, 


D be unleſs it were to looked upon as then due: 


Gnome On As ed wg og defiant, 


Bat note the Per Cu: This cannot be, if the Obligee is careful in de- 


Way of de. Claring upon his Bond; Todd K the Fares declares the 
dia ;he ſhall be barrel: Secus, uy forth as well 


Way 
= * 2s. the Bond in the Declaration, for then it muſt 


Dae at the Time of 
a Bankrupt. | 


Ex parte Cook. | 


wo joint Traders became Bankrupt, and a joint Com- 


miſſion of Bankruptcy is taken out againſt them, 
| which che „„ 


perſonal Eſtate of the two Bankrupts, D after- 


firſt thre fs 
firſt there ® wards the ſeparate Creditors take out . ſeparate Commiſſions 


miffion t- _ theſe two Bankrupts, and the Commiſſioners on the 
ken out and ſepa te Commiſſion aſſign over the ſeparate Effects and Eſtate 


to 
ners aſſign, 
aft 


—— under them; the Court that the Afſign- 
ment of the Cornmiffioners under the firſt — conveyed ER 
Eſtate both joiat and ſeveral, onde eee the ſeparate 
Commiſſion was old. | 
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—_ _ td. 


to other Aſſignees; and now the Aſſignees under the ſeparate 
Commiſſions, applied by Petition to the Court, that thay 
might be at Liberty to ſue at Law for the ſeparate Eſtate. 
Lord Chancellor : It ſeems to me, that the Afignment made 
by the Commiſſioners upon the joint Commiſſion, paſſes as well 
the 1 as * 2 22 of the Nw Partners the Bank- 
uen on the ſeparate Commiſſions 
n their en at Law, and! will not ſuffer 
them to ſpend and waſte the Eſtate in vexatious Suits there; but 
if they will join in a Bill in Equity for an Account of the ſe- 
parate Eſtate, I will not hinder them. "UK 2 
It is (a) ſettled, and is a Reſolution of Convenience, that the joint () 2 Vern- 
Creditors ſhall be firſt paid out of the Partnerſhip or joint Eſtate, 706. Ex 
and the ſeparate Creditors out of the ſeparate Eſtate of each Part- parte Grow- 
ner, and if there be a Surplus of the joint Eſtate, beſides what will „ 
y the joint Creditors, the ſame ſhall be applied to pay the ſeparate * 
reditors, and if there be on the other Hand a Surplus of the ſepa - Conveni- 
tate Eſtate, beyond what will fatisfy the ſeparate Creditors, it ence, that 
r a 
Creditors. But in this Caſe, for the Eaſe of both Parties, let it becoming 
be referred to a Commiſſioner in each of theſe Commiſſions, to Bankrupes, 
take an Account of the whole Partnerſhip Effects, and alſo of 828 
the ſeparate Effects and Eſtates of each of the Pariers ; and if be firſt paid 
the Commiſſioners find an mie they are to be at out of the 
Liberty to ſtate it ſpecially ; wich to the Surplus Partnerſhip 
ſhip Debts, and alſo touching the Surplus of the ſeparate Ef. Credts 
ray the ſeparate Debts ach. Jie tobe at Libeny to apply to. . . 
pay te Side to be at to to e Ang 
the Court concerning any of the faid Surpluſſes. "Ft ar Sari 
E after all the Partnerſhip Debts the ſeparate Creditors to come | 
rere roy mrs pn rg 


Hay verſus Palmer. -- 2 i 
* . 84 | WA Ona Petition 
the Marriage of Sir Themas Palmer, the Petitioner's K.. 
Father, with Zi&abeth Mapſball in Nov. 1700. a Set- By a. Marri- 
was made, by which, upon the Death of Sir Thames man Nan 
without Iſſue a Term of 500 Years was limited 4 

| in 


* 


— 
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in Truſt to raiſe Portions for Daughters, 60001. if one Daugh. 
ter, 8000 J. if two or more, equally to be divided between 
them, and for their Maintenances, 100/. per Annum if but one, 
801. a-piece per Annum if two, 7o/. per Annum a- piece if 
three, or more, to be paid by half-yearly Payments, at Lach- 
day and Michaelmas, and to continue until the Portions ſhould 
become payable reſpectively ; the Portions and Maintenances to 
be raiſed out of the Rents and Profits, or by Sale, Mortgage, 502 
or Leaſe of the Premiſſes, and the Portions to becoi:.e pay. 
able at their reſpective Ages of eighteen or Marriage, which 
ſhould firſt happen. The gth of November Sir Thomas Palmer 
died leaving Iſſue of the Marriage three Daughters only. 
On a Bill to take an Account of the Eſtate, and to have the 
Direction of the Court, &c. a Decree was made directing (inter 
al) that the Maintenances ſhould be paid according to the Set- 
rlement. | 
16 Auguſt 1727 Elizabeth the eldeſt Daughter attained het 
Age of eighteen, and her Maintenance had been paid till Lach- 
day 1727. but becauſe the full half Year was not due from that 
Time till her Age of eighteen, (ſhe having come of Age before 
Michdelmas) it was doubted, whether ſhe was intitled to any 
Maintenance from Lady-day to the 16th of Auguſt ; the Set- 
tlement being, that the Maintenance ſhould be paid by half- 
yearly Payments, at Lady-day and Michaelmas, ſhe therefore 
now petitioned to have her Maintenance paid from Lady-day to 
the 16th of Auguſt. 5 | A 
' . Maſter of the Rolls: This Caſe is not like the Caſe of Rent, 
which will not be payable till the laſt Moment of the Day, on 
. which it is expreſly reſerved in the Leaſe ; as ſuppoſe a Te- 
nant for Life makes a Leaſe for Years, and dies the Day before 
the Rent is due, the Rent is loſt both to the Executor and the 
Reverſioner, and the Law being ſo, (a] Equity will not relieve, 
tho it ſeems a hard Caſe; en (perhaps) has the greater 
Reaſon for Relief, becauſe the Tenant has enjoyed the Land 
cout of which the Rent iſſues. The t Cale is of a Sum to 
be received for Maintenance, which is always favoured, being 
for the daily Subſiſtence of the Children; it is not like Intereſt, 
becauſe that is only for Delay of Payment of what is due; but 503 
here the Portion is not due till cighteen or Marriage, and there. 
fore no Delay. But perhaps it is a ſtronger Caſe than that of 
Intereſt reſerved exactly in the ſame Words, under the fame 
Reſtrictions at certain Days and by half-yearly Payments, be- 
| F 
flint. In the preſent Caſe, the Deed is in this Reſpect pen- 
ned very imperfectiy, for want of a proper Sagacity in 
Drawer, to foreſee the ſeveral Caſes which might 
However, the general Intention is clear, that Maintenance 
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—  ———— 


o ard Tits: on- 
mencement of the Term, till the Portion ſhould become due ; 


became due; wherefore Main "© bs pot 
uch Interyal of Time in Proportion, which I order accord- 


alſo ant as BG. Edwards verſus The Counteſs of Ved, 
where the Court apportioned Intereſt on a Mortgage. 


*J 4.5 
* 
— 
_ 
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Caſe 162. * 
At the Roll f Tay hr verſus 7 ohn ſon. 
Fg 

ic 4 — 
ſus Osborn, Man by Will deviſed g00J. to his Infant Grandſon, 

19. _ without mentioning any Time of Payment, with a 
ulli. Proviſo, that if the Grandſon ſhould die before twenty- 
4. by Will one, then the Legacy to go over to another. 

es FOOL, 


ro his Infant Grandſon, without appointing any Time for Payment, with Proviſo, that if 
the Grandſon dies before twenty-one, then the Legacy to go over to B. the Grandſon 
ſhall have the Intereſt of the Legacy during his Infancy. 


The Queſtion was, Whether the Grandſon ſhould during his 
Infancy be intitled to the Intereſt of this 500 J. Legacy? 

Object. Until this Contingency has happened, non conflat whe- 
ther the Infant will ever be intitled to the 500 J. and conſe- 
quently he can have no Intereſt for that Legacy which never 
may become due, payable, or veſt, until Contingency be 
over; Intereſt is only due in Detault of Payment, and this Le- 
gacy not being payable till the Grandſon's Age of twenty-one, 
ought not to carry Intereſt : It is the ſame Thing, asif a Legacy 
were given to be paid at the Legatee's Age of twenty-one; and 
tho * Legacy is to a Grandſon, that is not material, in regard 
the Grandfather is not bound to maintain the Grandſon ; and 
accordin 1 ſupply the Want of a Surrender 
in caſe of the Deviſe of a Copyhold to a Grandſon, as has been 

(a) Salk. adjudged by the Lords upon an Appeal in the Caſe of (4) Kettle 


x67. os — verſus Townſend. Indeed if it was the Caſe of a Legacy to a 
Watrs verſus Son Who had nothing elſe, this Court might (perhaps) * 


Ballas, 
Vol. I. 60. . 
and the Note thereto ſubjoined. 


Fol 


0 
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tereſt for the Son's Subliſtence, becauſe the Eur i ablignd 
maintain him. 

Mr. Lutwyche contra : The Legacy of at to the Infant 
Grandſon, if no Time were 8 would 

by Conſtruction of Law . 324 yable preſently, and Equity of 
Courſe allows Intereſt from the End of the Year; if to a Son, 
from the Death of the Teſtator for his Maintenance and tho 
there be a Condition to make the Legacy void on the tee's 
dying before 9 ogg, We hp 10.6 alle uent tion; 
and if the Contingency of his Death uppers becomes vo 
from that Time only. On the other 3 
n ever bern annex ed to the 
Legacy, and Legacy muſt carry Intereſt, at leaſt from 
the End of the Year after the Death of the Teſtator : If in- 
ſtead of a the Teſtator had deviſed Land to the Grand- 
ſon being an it, to be void (as here) if the Infant ſhould 
die before the Age of tw emey-ong, hy prong would Tony 
had the Profits G the until his Death, tho' he had died 
before twenty-one ; and there is the ſame Reaſon that the In- 
fant in the preſent Caſe ſhould have the Profits or Intereſt of 
the Money until the Contingency happens; and this very Caſe 
has often 1 

Maſter of the Rolls : It is extremely clear, that this is a Con» 
dition ſubſequent ; and therefore as the Infant's Death before 
twenty-one will only defeat the Legacy from the Time it hap- 
conſequently in the mean whule it ſhall carry Intereſt, at 

ſet from the End of the Year af the Death of the Tau- 


Dormer & al verſus Thurland & ab. _ 163. 


d Chan> 

| cellor King. 

= HE Bill was brought for raifing 2000 J. out of an Eſtate —— 
charged therewith purſuant to a Power. 1 


4 ; in 


Right of the 
Feme by Deed and Fine ſettled ts Pranithe nos Ea OC eme for 


their Lives, Remainder to the firſt, c. Son in Tail, Remainder to the Daughters in 
Tail, Remainder to the Husband and Wife and their Heirs, with Power to the Baron, 
during the Joint Lives of him and his Wife, by his laſt Will, or any Writing purporting 
to be his laſt Will under Hand aud Seal, areſted by three Witneſſes, I Baton dies before 
his Wife e the Premiſſes with 2000. The like Power (matatis matandi;) to the 
Wife, i rſt, to the Premiſſes with the like Sum; Husband by Will under 


WS LET but not ſealed, charges the Premilſes with 20004. 


The Caſe was, William Ferwick Eſq; married Margs oret the 
onl Dau ter and Heir of Sir Adam Brown 


I Tons © Hill apa, 


of the Witneſſes ſwearing, that the Teſtator did not fign the 


1 


to the Covenants in that Indenture, William Fenwick and Myr. 
garet his Wife did ſettle and convey the Caſtle and Manor of 
Bletchworth in the County of Surrey to the Uſe of Wilkan 
Fenwick and Margaret his Wife for their Lives, without Waſte, 
Remainder to the Uſe of Truſtees and their Heirs during the 
Life of him and his Wife, to preſerve contingent Remain- 
ders, Remainder to the Uſe of their firſt, Cc. Son in Tail 
Male ſucceſſively, Remainder to their Daughters in Tail Gene. 
ral, Remainder to the Uſe of the faid Wilkam Fenwick and 
Margaret his Wife, and their Heirs, | 
With a Power to the faid Wilkam Fenwick, at any Time 
during the joint Lives of him and aret his Wife, by his J07 
laſt Will, or any Writing purporting to be his laſt Will, under 
his Hand and Seal, atteſted by three or more credible Witneſſes, 
(if he ſhould die before his Wife without any Iflue between 
them then living) to the Premiſſes with any Sum or 
Sums not encoding 2000 J. to be paid to ſuch Perſons, and in 
ſuch Proportions as he ſhould appoint ; with the like Power to 
Margaret if ſhe ſhould die without Iſſue in the Life of her Huſ. 
band Fenwick, © ; 
There was no Iſſue of the Marriage, and William Fenuick 
the Huſband, by his laſt Will in Writing under his Hand, at- 
teſted by three Witneſſes, but not ſealed, reciting his Power of 
charging the Premiſſes with this 2000 J. —_— of the fame 
to the Plaintiffs (being his Relations) in the Proportions therein 
mentioned, | | 
There were three Witneſſes to this Will of Mr. Femoick, 
two of which ſwore that the Will was figned by the Teſtator in 
the Preſence of all the three Witneſſes; but the third ſwore 
that the Teſtator Fenwick, having written and ſigned the Will 
before, called for the Witneſſes, and declared that Writing to be 
his laſt Will, and that all the three Witneſſes were then preſent, 
and ſubſcribed their Names in his 8 1 
The - Queſtions were, 1/, Whe is Will not 
ſealed, was a good Appointment of the 2000 J. „An 85 
Power? | 


2dly, Whether it was a good Will to charge the Land, one 


Will in the Preſence of the Witneſſes, but only acknowledged 
it was his Hand, and declared it to be his Will, and the three 509 
Witneſſes ſubſcribed their Names in the Teſtator's Preſence? 
Mr. Solicitor Talbot contended for the Plaintiffs, that this 
Will of Mr, Fenwick the Huſband, being a Will of Land, ac- 
cording to the Statute, was a good Execution of the Power, and 
an effectual Charge of the 2000 J. upon the Eſtate, tho' not 
under Seal. That this Power to charge was in the digjunive, 
either by Will, or by Writing purporting to be a Will; now as 
to the Power to charge the Land by wil, there was no need to 
guard that, the Act of Parliament having done it, by directing, 


— — — * 
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of, That it muſt be in Writing... 26h, That i mal be Gyn 
the Party; And ah, Th: 1 ot be Kier 
Wag Circumſtances had all been 
and there was no need of a Seal to a Will. 
Then as to the other Part of the Dis) any bug 
to be a Will, it was plain he ſai 8 be a 
to be a Will, which yet might not be a 
od Wi * to ln; as where there are three Witneſſes to a 
ill, but they do not ſubſcribe their Names in the Preſence of 
the Teſtator ; now this is @ Writing purporting to be a Will, 
tho it is not a Will ſtrictly, and according to the Statute of 
Frauds, and yet would fn good pandvant.to the Power, becauſe 
atteſted by three Witneſſes, tho' not ſubſcribed by the Teſtator 
in the Preſence of three Witneſſes; and if the Power could. 
3 it would be reaſonable to underſtand it 
y, in a Caſe, where the Teſtator muſt be admitted to 
8 and to have intended to execute it, ſince 
„ his Will; and it being in Cafe of 
a Will, which is the moſt favoured of any Conveyance, where, 
if Counſel had been adviſcd with, they would have directed the 
Teſtator to put a Seal to the Will, it would be very hard, that 
the plain Intention of the Party ſhould be overturned by the 
Omiſſion of ſo ſlight a Circumſtance; wherefore, this Power 
being ca of ſuch Conſtruction, the Court would under- . 
ſtand it o-ag to make the Charge effectual, and there was no 
Neceſſity to apply to this Court to help an Omiſſion, the latter 
Words which required the Seal, nor referring to the Will, but 
only to a Writing purporting to be a Will, 
On the other Side it was faid by Mr. Attorney, that as this 
was a yoluntary Charge „ Not for an Wife or Children, but for 
Ld if kad purſued the Circumſtances which the 
Puny config hindilf 10.” See 2 
ne 
F 0 d Will © as 
to the Writing purporting to be a ; and it was as neceſſary 
Hes this Ines. Hes x 2000 J. was to be charged 
upon ts BOO have a Seal, as that it ſhould be atteſt- 
three Witneſſes, for the Sentence was not compleat until 
* which * ed the F er uired ep; - FO 
Power: Alſo the princi co inten a Where « 
Will or Deviſe r te — ed where a — pe 
Man having Lands deviſes them; but here Mr, Fenwick the 0 be 
Telaor was gol Tenant for Life; and the Will or Writing by the Ter 


bern Bio a Will, z — —— 


As to the ſecond Point; it was argued LF ns — 
ral for the Plaintiffs, that there being two 
Will to have been fi by the Teſtator Fewwick, 838 


ſence of the three Witneſſes; this was ſufficient to eſtabliſh the 
Vol. IL | Rrrre Fact, 


| 
| 
4 
| 


a 
1 


— ._ 


| 
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(a) Show. 68. 
3 Mod. 362. 


Body can doubt but that it is the Teſtator's Will and Intention 


(3) Ante 


equally expreſs in the preſent Caſe. And thi 


nnn 


Fact, and make the Will ; and it had been determined 
upon Debate lately in this 8 in the Caſe of a Will of Land, 
that where the Teſtator ſigned the Will, and afterwards de- 510 
clared in the Preſence of three Witneſſes, that this was his Hand, 
and deſired the three Witneſſes to atteſt the ſame, who ſubſeri- 
bed their Names in the Preſence of the Teſtator, this was ſuffi- 
cient. But the Counſel on the other Side infiſted on the Caſe of 
Lee (a) and Libb, as reported in Carthew 3 5. where C. J. Holt 
was of another Opinion, | | 

Lord Chancellor ſaid, that tho' he himſelf inclined to think 
the Will of the Land good, if the Teſtator ſhould acknowl 
the Name to be his, and the Witneſſes ſhould ſubſcribe in 
Preſence of the Teſtator, yet that Point ſhould be reſerved to 
the Defendant. 

Mr. Lutzoyche for the Defendant : What has been ſaid con- 
cerning the Intention of the Teſtator is wholly immaterial. If 
a Will of Land be made and ſigned by the Teſtator, and ſub- 
ſcribed by two of the moſt credible Witneſſes in the World, no 


to paſs his Eſtate ; but the Words of the Statute of Frauds fay, 
this ſhall not be a good Will; and as the Statute ſays fo in the 
one Caſe, ſo the Law which the Teſtator has here preſcribed to 
himſelf, not to charge without a Writing under his Seal, is 
does not 
_ by Virtue of the Will, or other Writing, but by Virtue 
of the Settlement, and like the Caſe where a Copyhold is ſur- 
rendered to the Uſe of a Will, and the Will is afterwards made 
of theſe Copyhold Lands, ſuch a Will is good, tho' but with 
two (b) Witneſſes, or indeed without any Witneſs at all, be- 
cauſe the Copyhold paſſes by the $ , and not by the 


ill. | 
Lord Chancellor: I take this Will to be a good one, and be- 
ing ſo, to be a good Charge; the Power was in the Disunctive, 
1/7, in reſpect of the Huſband, who could make a Will; and, 
245, in reſpe& of the Wife, who could not make a Will, but 
only a Writing purporting to be a Will; but for the Satisfaction 
of both Parties, as it is a Matter of Law, let it be referred to 
the Judges of B. R. to be made a Caſe on both the Points; and 
as to the laſt Point the Teſtator's not ſigning in the Preſence of 
the Witneſſes, the Caſe to be made upon 4 Depoſitions, and 
referring to them. | 25 

And it was determined by the Judges of B. R. on Argu- 
ment, that the Will was void as a Charge, for want of being 
ſcaled, 5 
N., Core U. fe eee. 
E rn. , eum © , . 


A, 28 8 * Rokeftraw 
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Rakeftraw & a verſus Brewer. Gu 164 


THE Plaintiffs, as R tives of Henry Halford late A Bill in 
of Gray's Im, Eſq; ht their Bill againſt the Defen- Equity will 


dant, who was the Executor of John Brewer Eſq; late one of 1 


the Benchers of that Inn, to redeem a Mortgage of Chambers Mortgage of 
there made in 1687, and by Aſſignment transferred to Brewer, Chambers in 
The Term mortgaged by Holford was for fifty-ſeven Years, be- — So 
ing a building Term, which would expire at Lady-day 1731, the Plaintiff 
and the Bench gave a new Term for eleven Years to Mr. muſt apply to 
Brewer, to commence from the End of the former, and he 2 

was the firſt Perſon who was in Poſſeſſion of the Chambers un- Sine 

der the Mortgage, but had not been in Poſſeſſion for twenty the Society ; 
Years, ſo that the Plaintiffs came within Time. They firſt pe- 2 if on 
titioned the Bench to be admitted to redeem, and thereupon the he Bench 
21ſt of May 1726, an Order of Penſion was made, reciting they refer the 
that the Matter in Diſpute betwixt the Parties was Matter of 4 to 

Account, which the Bench was not capable of taking, and the s Remedy 


Mortgage of long ſtanding ; but that the Plaintiffs were at Li- One ate 


to ſeek their Remedy in a Court of Equity, as al of 6.96: 
ſhould be adviſed ; upon which the Plaintiffs brought their Bi Term mort 
J. S. who gains a new Term from the original Landlord to commence 8 


one; this new Term ſhall be ſubject to the old Equity of Redemption. 


And it was inſiſted by the Defendant, that theſe Chambers 
mortgaged being in an Inn of Court, where the Students were 
to enjoy Quiet without Diſturbance, the Plaintiffs ought to ap- 
py o the Bench and if not redreſſed there, then to the Judges 

the Society; but that the Courts at Weſtminſter had been al- 
ways pleaſed to decline inter therein ; and the rather for 
that legal Eſtate of all t bers of the Houſe was in 
Truſtees; and the Order of Penſion which ted Terms in 
Chambers, paſſed no Title, nor were the Benchers that 
made ſuch Order ſeiſed of the legal Eſtate ; and tho a Bill 
which was only to forecloſe the Equity of Redemption, and 
ſuppoſed the Plaintiff to have a legal Title, might be proper, 
yet in the preſent Caſe it was otherwiſe, ſince the Plaintiffs nei- 
ther had, nor could have it, eſpecially as they were the Daugh- 
ters of Mr. Holford the Mortgagor, who were not capable of 
having the Chambers, 

Maſter of the Rolls : I would not meddle with this Title to 
Chambers, which is no legal one, but the Benchers themſelves 
having recommended it to the Plaintiffs to come hither, and left 
them at Liberty to make this Application, therefore the Bill is 
proper. 


It 
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De Term. F. Hill. 178. 


It was then urged for the Defendant, that if the Plaintiff 
were proper to redeem the old building Term of fifty-one 
Years, which would expire at Lady-Day 1731, yet they 


could have no Title to the additional Term of eleven Years, 


which was diſtin from, not interferring with the other 
Term, but independent thereof, and to commence from the 
Expiration of the former, granted by the Bench in pure perſo- 
nal Favour and Kindneſs to Mr: Brewer their Brother Bencher : 
Whereas had it been aſked for by the Plaintiffs, it probably 
would have been denied, and they being Women, were not 

ble of having Chambers by Virtue of a new Grant; tho' perhaps 
if an old Term came from a Member to Executors who were no 
Members, they might have a reaſonable Time to diſpoſe there- 


of ; but no Inſtance could be given where one, not a Member, 


had a Chamber by an original Grant. 
Sed per Cur' : This additional Term comes from the old 
Root, and is of the ſame Nature, ſubject to the ſame Equity of 
Redemption, elſe Hardſhips might be brought upon Mortgagors 
by the Mortgagees getting ſuch additional Terms more eaſily, 
as being poſſeſſed of one not expired, and by that Means worm- 
ing out and oppreſſing a poor Mortgagor ; whereupon a Decree 
for Redemption was pronounced by the Maſter of the Rolls," 
(a) Sab. 12. and that afterwards (a/ affirmed upon an Appeal to the Lord 
July 1729. Chancellor. 5 


Caſe 165. 5 Pit fields Caſe. 
2 | (A Cauſe by Conſent.) 


cellor King. 


By a Marri- PON a Marriage Settlement, Part of the Lands were 
age Settle= | ſettled on Pitſield the Huſband for Life in Poſſeſſion, 
Term fr Remainder to the Wife for Life, Remainder as to Part to Truſ- 
Years is cre- tees for goo Years. Other Lands were ſettled on Pigſield the 
ated to raiſe Huſband's Father for Life, Remainder to P:zfeld the Huſband 


yoco l. For- for Life, Remainder to the ſaid Truſtees for 500 Years, Re- 


tion for 


Daughters, mainder as to all the reſpective Premiſſes, to the firſt and every 5 I 


payable at other Son of the Marriage in Tail Male ſucceſſively, Remain- 
their Age of der to the Uſe of Truſtees for 500 Years; and the Truſt of 


enty-one g 
— the ſeveral Terms for 500 Years was to raiſe 50001. for the 
Proviſo it Portions 
any of the 
Daughters attain the Age of twenty-one or matry in the Father's Liſe- time, then the 
Portion to be paid within a Year after the Father's Death. Alſo if any of the Daugh- 
ters die before her Portion payable or before her Age of twenty-one or Marriage, her 


Share to go to the Survivor; there was Iſſue a Son and three Daughters, the firſt of whom 


married and received her Portion; the ſecond attained twenty-one, married and died without 
Iſſue, and her Husband adminiſtred; the third Daughter ſurvived both her Siſters : Reſolved 
the Husband as Adminiſtrator of the ſecond Daughter is intitled to her Share of the 5oool. 
ſhe having lived to twenty-one, ſo that the Right veſted in her, and the Payment Was 
only ſuſpended till her Father's Death. 


1 


JI 
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—_ 


Portions of the Daughters, payable at their Ages of twenty+- 

or Marriage, with a Proviſo that if any of the Daughters d 
attain 8 twenty- one or iage, in the Life of 
the Father, her Portion to be paid at the End of the 
Year after the Death of her Father, and with another Proviſo, 
That if any of the ſaid Daughters” ſhould dis before ber or tbeir 
Portion or Portions became payable, and before her or their Age 
of twenty-one or Marriage, ber or their Share or Shares to go to 
the ſurviving Daughters or Daughter. 

There was Iflue by the Marriage one Son and three Daugh- 
ters, El:zabeth, Anne, and Mary, the eldeſt Daughter El/iza- 
beth was married to Sir Thomas Clerk, and a larger Portion given 
her than was ſecured to her by the Marriage Settlement, and ſo 
her Third of the 5000 l. was ſatisfied. The Grandfather and 
Wife died, and the ſecond Daughter Anne having attained twen- 
ty-one married in the Father's Life-time, and died before her 
Father without Iſſue, her Huſband adminiſtred to her, after 
which the Father died. aps | 

The Queſtions were, who ſhould be intitled to the third 


Part of the 5000 J. which Anne the middle Daughter would 


plainly have had a Right to in caſe ſhe had ſurvived her Father ; 
1, Whether it ſhould fink into the Land, foraſmuch as the 
Daughter died before the Portion became payable, and ſo the 
Son take Advantage of it? Or | 

2dly, Whether by Virtue of the Proviſo, the youngeſt 
Daughter ſhould be intitled as Survivor, the middle Daughter 
dying before the Portion became payable ? Or 

» © Whether it ſhould not go to the Huſband of the middle 
Daughter Anne, as Adminiſtrator to his Wife, ſhe having lived 
to her Age of twenty-one and been married? 

For the Son and Heir it was urged, that the conſtant Diffe- 
rence was between a Legacy out of a perſonal Eſtate, and a 
Portion out of Land, that if a Portion be given out of Land 
payable at a future Time, and the Daughter dies before that 
Time comes, the Portion is to ſink into the Land for the 
Benefit of the Heir, let him be Hæres factus or natus; and this 
was the preſent Caſe, as Anne the middle Daughter died in the 
Life of her Father, and the Portion was not payable until the 
End of the Year after the Father's Death. 

For the youngeſt Daughter it was ſaid, that by the latter Pro- 
viſo in the Settlement, any of the Daughters ſhould die before 
ber Portion became payable, the ſurviving Daughter was to have 
her Share, and the middle Daughter dying in her Father's Life- 
_ ſhe died before her Portion became payable ; and there- 

ore, &c, 

But on Behalf of the Huſband the Adminiſtrator, Mr. Soli- 
citor General Talbot contended, 1½, That as to the youngeſt 
Daughter ſhe could not be intitled to it, becauſe the middle 
Daughter did attain her Age of twenty-one, and was married : 

Vor, II, SiC Whereas 


Er Ten A LI 1M 


Whereas to intitle the Survivor to take, the other Daughter 


muſt have died under twenty-one or Marriage. 


2dly, That this third Part of the 5000/. Portion would not 


fink into the Land, becauſe the Reaſon of that Conſtruction 
was for the Benefit of the Heir, in Preference to the Admini- 
ſtrator -of the dead Daughter, where ſuch Daughter died 
before twenty-one or Marriage, ſo that ſne had no Occaſion 
for her Portion, no want of it to advance her in Marri- 
age, nor could ſhe diſpoſe of it by Deed, or by any Act in 
her Life-time, until her Age of twenty-one; whereas that 
Reaſon could not hold in the preſent Caſe, the Daughter 
having attained twenty-one, and being married: That the 
Meaning of this Proviſo was a prudent Caution to prevent 
a Sale of the Reverſion of the Land limited to the Father, 
in the Father's Life-time, which had been found by Expe- 
rience to diſtreſs and ruin Family Eſtates, but it was 
when the Term was come into Poſſeſſion, that the Huſ- 
band who married this Daughter ſhould have no Portion 
with her.. 


And of this Opinioh was the Lord Chancellor ;- who obſerved, 


that Equity had ſtrained ſometimes, to help a Daughter married 
in her Father's 'Life-time, to her Portion, but never to de- 
prive a married Daughter thereof: His Lordſhip likewiſe ſaid, 
that this laſt Proviſo, If any of the Daughters attained to 
* twenty-one Years 'or Marriage in the Life of the Father, 
* then ſuch Daughter ſhould have her Portion paid to her at 
*« the End of one Year after the Father's Death”, was with- 
out any negative Words that ſhe ſhould not be paid her Portion 
till then; but the Meaning of it was, that then in all Events, 
even though the Grandfather of ſuch Daughter, who had Part 
of the Eſtate compriſed in this 500 Years Term limited to 
him for his Life, had been living, the Reverſion ſhould 
notwithſtanding have been ſold for the raiſing of this Por- 
tion. 

So it was decreed, that the Husband of Arne the ſecond 
Daughter ſhould have the third Part of the 5000 J. with Inte- 


reſt from the End of the Year after the Father's Death, raiſed 517 


by the Sale of a third Part of this Term, and if that not ſuffici- 
ent, then in caſe the Son who was Tenant in Tail ſhould 
happen to die without Iſſue Male, and under twenty-one, the 
Adminiſtrator of Anne ſhould have Liberty to apply to the 
Court to be paid what remained due out of the other Term, 


which was to ariſe by the Settlement on the Son's Death with- 
out Iſſue Male. 


Sir 
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Sir John Eyler and others, the Truſtees cite 166. 
for the South-Sea Company, verſus 17. gr 
Ward. | ale King 


THE Plaintiffs had recovered a Decree for a t n nk; 
of Money, with Intereſt to be computed by the Maſter; Report is 

the Maſter made his Report, which was not filed within filed before 
four Days after the making and ſigning, but was filed be- _ 
fore any a. had thereon; and on filing the Re- — 
port, it was moved and ordered, that the Report ſhould be though not 
confirmed nifi; when it was to be made abſolute, it was yr on 
ſhewn for Cauſe, that by a ſtanding Order of this Court wal made. 
made by the Lords Commiſſioners in the 4 W. & M. it was di- 
rected, that all Reports ſhould be filed within four Days after 
the making, otherwiſe no Decree, Order or Proceedings, to be 
had thereupon. | 

Mr, Solicitor General and Mr. Lutwyche : It is ſufficient 


if the Report be filed before any — or Order made 
of Incon- 


thereupon, and the Parties are under no 
venience, though the Report be not filed within four Days 
after the making; and agrecable hereto is the conſtant Prac- 


tice, | 

Lord Chancellor asked Mr. Price the Regiſter how the Prac- 
tice was ? who ſaid, that it was ſufficient if the Report were 
filed before any 8 had thereupon, tho' this were not 
done within four Days r the making; which his Lordſhip 
agreed to, adding that this was the Spirit of the Order, 
though the Letter ſeemed otherwiſe ; the conſtant Prac- 
tice being according to this Conſtruction, many hundred Re- 
ports would be liable to be ſet aſide, if the Order ſhould be li- 
terally obſerved ; and no Motion was ever known to have been 
made for filing a Report nunc pro tunc, 

Wherefore the Court took it to be well enough; though in 
this Caſe the Motion to confirm the Report mh cauſa was made 
the ſame Day that the Report was filed. 


| Lord 


De Term. J. Hill. 1728. 
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Caſe 167. Lord: Brook verſus Lord and Lady 


Lord Chan- 


Herd 


— » 


cellor King. | | _ 
Lands con- IR George Strode deviſed diverſe Manors and Lands to 
veyed to Truſtees {and their Heirs, in Truſt (after ſeveral other 


TORN o Truſts ſince determined) for his two Grandaughters, the Coun- 
one Moiety teſs of Hertford married to the Earl of Hertford, and Frances 
to A. an In- Lady Brook Wife of the late Lord Brook, for their Lives, Share 
— pat and Shate alike, Remainder to the Heirs of their reſpective Bo- 
ther Moiety dies, and to the Heirs of their Bodies reſpectively, with diverſe 
to B. (who is Remainders over. The Teſtator died long fince ; Lord and 
hr, * | Lady Brook died, leaving the Plaintiff the Lord Brook an Infant, 
Infant brings the Only Iſſue of their Bodies. 
a Bill for a [0 v7 19-2, eee | | 
Partition, Car: Decree a Partition, but the Truſtees not to convey till the Infant is of 
Age, that he may join in confirming the Partition. | 
The Plaintiff brought this Bill for a Partition, and that the 
Truſtees ſhould convey the. legal: Eſtate of the ſeparate Moiety 
to be allotted to the Plaintiff the Lord Brook, on this Partiti 
on to him and the Heirs of his Body, in Regard, tho' there 
might be a Doubt whether the Lady Hertford had more 
than an Eſtate for Life {the Words of Inheritance being ſub- 
ſequent to the Limitation to the Heirs of the reſpeAtive Bode 
of the Daughters) yet as to the Plaintiff the Lord Brook, who 
was the only Son and Heir of the Lady Brook, it muſt be a- 
greed he was intitled to an Eſtate-tail ; which was admitted. 
Lord Chancellor: Decree a Partition, and for that Purpoſe 
let a Commiſſion iſſue to allot one Moiety in Severalty to the 
Plaintiff the Lord Brook, and the other Moiety in Severalty to 
Lady Hertford, to hold to them according to their reſpecti 
Eſtates which they are intitled to under the Will, and ſet the 
Plaintiff and the Defendant the Lady Hertford be reſpectively 
quieted in the Poſſeſſion of the Premiſſes ſeverally to be allotted 
as aforeſaid; but foraſmuch as the Infant Plaintiff eannot join 
in a Conveyance of the Moiety to the Lady Hertford, fo that 
there cannot be mutual Conveyances, let the Conveyances to be 
made oy the Truſtees of the legal Eſtate be reſpited, until the 
Infant Plaintiff comes to twenty-one or farther Order of the 
Court, at which Time all Parties intereſted may join in mutual 
Conveyances, | 
Then it was obj that the Will of Sir George Strode, un- 
der . the Infant Plaintiff the Lord Brook claimed, was not 
proved, | | 
Cu: This will not be material; for an Infant, when Plain- 
* is as much bound, and as little privileged, as one of full 
ge. 
D E 
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Fox & at verſus Ade & ab. > Gus 168. 


(Heard firſt by & Default 5 July 1728, and alſo on 
Defendant's ſhewing Cauſe the 51h of May 1729.) 


of the Inhabitants of the Pariſh of Sturton in Notting- that in Con- 

hamſhire ; the Modus was, in Conſideration that after 2 
195 the Graſs was cut, the Pariſhioner at his own Coſts and 

did make the Tithe Graſs into Hay, by ſtrewing the the Tithe 
Graſs upon the Ground, (which is called tedding of it). and Gai into 
afterwards gathering it into Week and Wind-rows, therefore * Pa- 
the Perſons that infabi ted within this Pariſh (which Pariſh ap- riſhioners 
peared to be the greateſt Part thereof Meadow Land) were to Indadheges 
pay no Tithes for the Herbage of dry and unprofitable Cattle, Pa he 


el. to pay no 
r Cattle; abd tho* proved that the Pariſhio- 
ners Time out of Mind had paid no Tithe of this Herbage, yet the Court held it to be a 
material Objection to the Modus, that Foreigners living out of the Pariſh made the Thhe Graſi 
into Hay, and yet paid Tithe Herbage. | 


T2 brought to eſtabliſh a Modus in Favour a Magur 


21 But tho it was proved in the Cauſe that the Pariſhioners 


had not Time out of Mind paid Tithes for the Herbage of dry 
and unprofitable Cattle, yet there was no Evidence that this 
Excuſe for not paying of Tithes of Herbage, was in Conſide- 
ration of the Pariſhioners making Tithe Graſs into Hay. On 
the other Hand it was „chat Foreigners, thoſe who 
lived out of the Town, made the Tithe Graſs into Hay, as well 
as the Inhabitants, and yet paid Tithe . Alfo it was 
proved by the Plaintiffs, that the Graſs was and ſpread, 

Vox. II. | T ttt and 


„ ON EFT” "ICE 


"De Tart Paſche, 1729. 


_ not . into Heaps or Cocks, until the G's was made 
into Hay ; that in this Pariſh there was a Vicar endowed with 
the ſmall Tithes, the Rectory an Impropriation, and that the 
Vigar had 40%. ger nn EEE 
The Court Lord Chancellor: 1ſt, This may be a good Cuſtom or Ms. 
a m_ me dus, to excuſe the Occupier of the ſame Land wherein the Pa. 


dus, that the riſhioner made Graſs into Hay from paying Tithes for the Aſter- 


making the Herbage ; but it can be no good Modus to excuſe the Herbage 
ny Tithe of other Land, for at that Rate a Man might mow and 
ſhould not make into Hay only a {mall Parcel of Ground containing about 


{ 
— a Quarter or Half an Acre of Land, and by this Means be ex- 


from pay of ing cuſed from the Tithe Herbagy of 100 Head of Cattle, 
nnaecs 


Herbage, bat that . a ſmall Quantity of Meadow Ground, by making the Grafs there- 


of — , ſhould id excuſe the greater Part of the Ground of that Pariſh from n fernt Tithe 
Herbage. 


205. It ſeems to me a material Objection againſt the Cuſtom, 
that 3 living out of the Pariſh, * they have no 
Privil _ Tithe-free” as to their Herbage, yet have 
made raſs into Hay, which looks as if it was the 
Uſage of that Pariſh for the Pariſhioners to make their Graſs 
into Hay of Courſe, 

3dly, It ſeems material what ſome of the Witneſſes have 
proved, that in this Pariſh the Pariſhioners when they cut down 
tte Graſs, did pot divide it into ten Parts, until ſuch Time as 
1 they bad made it into Hays for of Conſequence the Parſon 
could not have wy K of making his Tithe Graſs 1 into 

OY Mnf being ese te acts alle Hi 
1 0 Fo ob objected, .. that the Conſideration of 
: No ry 7x0 the Benefit of the Rector, 


| wo San en ken as to the Vicar who was Uf to 
OT the ſmall Tithes of - Her 277 oo wat 


A Modus ia Lord Chancellor : That * "6s nothing, S 
a. Te tes Right the Parſon was intitled to all the Tithes, as well 


the great, and the Modus. (ſuppoſing it to be a one 
, e ye been Time out of Mind, and good 


ently muſt 
Tarts the have begun while the Parſon was ſeiſed of the nc ys as 
Payment of Of the great Tithes; and when afterwards the Vi was de- 


a inal! Tie rived out of the : Parſonager and. the Parſon. by t of the 
19 Patron and ar owed: the Vicar with theſe ſmall Tithes, 
Ute al che this ſhall not prejudice the Pariſhioners, or 


deprive them of the 
Tithes did at Benefit wh enjoying their Modus which they before were in- 
firſt belong titled to 

to the Par- / | 

ſon, during 

which Time be might agree to this Modus. 
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» See for this in Leb: 86. Cro. Jac. 116. Moog 
3 Bulſt. 220. Hinzall verſus Child, and 2 Keb. 213. 
contra. 
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It was objected, that the Pariſhioners & jure ought to 
Tabs "God ine Hay, 
523 But Lord Cbancello- 'dechated he Law to be otherwiſe, * —— 
interrupted the Counſel when they began to ſpeak to this, fay- P17 che 
ing that all the Pariſhioners were bound to do was, to cut down Graſs and to 
the Graſs and divide it into ten Parts, after which the “ Par- lay it into 
ſon was to make it into Hay. And that this had been ſo reſol - _ wy tn 
gn yes Caſe, (the Caſe of one Reynolds ;) however, no boundto 
having Meadow Land in this Pariſh made make it into 
pes into Hay C Os the Pariſhiqners, and yet Hay. 
jad Tithe of the Herbags ; and by Reaſon of the other Ob- 
ions above-mentioned; it would be too much in a Court of 
to eſtabliſh this Modus, ly where it was inſiſted 
upon (as in this Caſe) that the Pa ſhioner's making Tithe Graſs 
oo Hay-did not toly-Excule ths Herdags of that Ground From 
Tithe Herbage, but alſo all the Tithe Herbage that the Pariſhi- 
oner was to pay for any Land he depaſtured within the Pariſh, 
doit might be a great Parcel of Paſture Land, and tho the 
ume might be fed all the ear. | rt, 
Diſmiſs the Bill with Coſts, but whkhout Prejadice ds to any 
LO CT Ti ela rom OR 


2 


Barry verſus Edgrworth. i 
"I A tbe Ralls. 
Tee „adus the Pliniif Elizabeth 3 of the Abridg ment 
Plainti and intending to marry 
oe per rig 
ding Cloa t, but re I 22 
524 fel made her Wil, by which ſhe deviſe On — 


fate in Upper Ca in Northamptonſhire, with al their 24 $. 2 8 
to —— N of St, Margaret's Ecquire, 905 a 18 
without ſaying for what Eſtate Aker the Te Teſtatrix's Death, palles, theſs 


the Plaintiff being Heir at Law brought her Bill for the Wri- rying not 
tings, Lala bet 


alſo the Teſtator's Intereſt in the Land. 


The Defendant the Deviſee confeſſed he had the Writi 
but inſiſted that he had the Inheritance and Fee-fimple of 
Premiſſes, and conſequently was intitled to the Writings, Where- 
upon the ſole Queſtion was, whether the Defendant Edgeworth 
2 for Liſe only, or an Eſtate in Fee, 1 


De Term. Paſche, 1729. 


It was objected; that only an Eſtate for Life paſſed in theſe 
Lands; for where a Man deviſes his Land and Eſtate in ſuch 
a Place, it deſcribes only the Thing, and not the Intereſt in it, 
and the Words in Upper Catesby do nothing but point out the 

Locality of the Thing, and Lands and Eſtate in this Caſe are 


ſynonymous. Aer 1454. WY 258 
(a) Sack. Maſter of the Rolls: The Caſe of the Counteſs of (a) 
236. Bridgewater verſus The Duke of Bolton, ſeems to have ſettled 


the Law in this Point, in being a Reſolution given on great 
Conſideration, in which the Lord Cooper, when of Counſel, 
diſcouraged a Writ of Error in. Parliament ; and the Lord 

Chief Juſtice Holt, who pronounced the Judgment of the 

Court, laid it down as a Rule, that a Deviſe of all one's real 

Eſtate, comprehends not only the Thing but alſo the Intereſt in 

The Word jt, the Word [Eſtate] naturally ſignifies the: Intereſt rather 
— Ser than the Subject, and its primary Signification refers thereto ; 
ber aner and tho the Deviſe be of all her. Land and Eſtate in Upger 
the Intereſt Cafesby, this is not reſtrictive with Reſpect to the Eftate intended 
8 to paſs by the Will, but only as to the Land, as if the Teſta- 
Thingit ſelf. trix had Land in another Pariſh; (ſuppoſe for Inſtance in Lower 
Catesby) thoſe Lands in Lower Catesby could not have paſſed by 

(% 2 Vern, the Will; and as the Word [Eſtate] (0 has been agreed and 
ſettled to convey a Fee in a Will, it would be dangerous to 
Song refine upon it; for then none could give any. Opinion there- 
- 264: upon; and theſe Words, or the like, are. frequently made 

ſe of in Wills: Beſides, the Word [Eſtate] if it did not 

aſs a Fee in the preſent Caſe, . would be quite void; fince the 

iſe of the Lands did before of it ſelf paſs an Eſtate for 

Life, and no Word in a Will ſhall be rejected that can have 
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Cleaver verſus Surling. Caſe 1703 


At the Rolli. 

Nthony Cleaver, a Freeman of London, had a Son and A Freeman 

three Daughters, and advanced all his Children in Marri- or 
age in his Life-time ; his Son died leaving Sons, all his Daugh- ond Gn 
ters died alſo in his Life-time, except his eldeſt Daughter Hon- advances * 
nab, whom the Father advanced in Marriage above forty Years that Child 
before his Death, but the Certainty of the Portion did not ap- in Part 
pear under the Father's Hand, who by his Will, taking Notice Child ſhall 
that he had advanced his only Daughter in Marriage, gave to take a full 
her 3 5 J. provided that if ſhe or her Husband ſhould refuſe to — 
give a Releaſe to his Executors after his [the Teſtator's] Death, what he 14 
or ſhould any ways trouble or diſturb them, upon any Claim or before recei- 
Pretence by Vertue of the Cuſtom of London, that the Lega- yed into | 
cy of 351. given to his Daughter, ſhould go over to the Chil- For the n 
dren of his youngeſt deceaſed Daughter; and gave the Bulk of Meaning of 
his 2 Eſtate (being Leaſed) to his two Grandſons the Sons bringing the 
of hi 


deceaſed Son, and died leaving a Wife and one only ſur- dd Tiüsg- 


27 viving Daughter, pot is to 


In this Caſe, after ſolemn Debate, it was adjudged, 1/, That 
if the Daughter had been advanced only in Part, ſhe ſhould 
(a) ſtill have come in for her full Orphanage, for that the () Selk. 
Children's bringing her partial Advancement into Hotchpot, is 426. 
only in order to make an Equality among the Children, and 2 Vern. 234, 
wt for the Benefit of the Mother, or to increaſe the dead ©9 754 
's Part, 


Vol. II. Uuuu 2dh, 
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Ifa Freeman 2h, That if a Freeman having ſeveral Children, or one 
agg Child, does (a) fully advance all his Children, or his ſingle 
but one Child, this ſatisfies the Cuſtom, and is the ſame as if the Teſta- 
Child, and tor had no Child ; or if the Husband Freeman before his 
has in tis Marriage compounds with his intended Wife as to her cuſto- 
— aac mary Part, it is the ſame as if there was no Wife. 

8 his Children, it is the ſame as if there was no Child, and the Freeman may 
— of his Eſtate as if there was none; ſo if a Freeman compounds with his Wil 


re Marriage for her euſtomary Part, it is the ſame as if no Wife. (a) See the Caſt 
of Blunden — Barker, Vol. [ | ) Lale 


1 3dly, That if the Freeman ſhall have advanced his Child in 
man has ad- Marriage, and the Certainty of that Advancement does (5) 
vanced bis not appear under the Freeman's Hand, this muſt be intended 
ee and taken to be a full and compleat Advancement; and his Ho- 
and the Ger- nour ſaid that the Advancement in the preſent Caſe being made 
tainty of that about forty Years before the Death of the Freeman, this De- 
Advance- Claration in the Will, that the Daughter was fully advanced 
not appear was an Evidence thereof; eſpecially it being fo difficult a 
under the Thing for the Legatees in the Freeman's Will to prove an 
4 aur thi i= Advancement made at that great Diſtance of Time; but it 
to be taken being objected, that the Father's own Declaration in his Will 
as a full Ad- was of very little Avail, ſince at that Rate it would be in the 
bur che (e) Power of every Freeman, by making ſuch Declaration to 
Freetnan's bar his Child of the Orphanage Part : Thereupon a Proof was 528 
Declaration read, that the Daughter's Husband had himſelf confeſſed he 
Wir * — had received above 1000 l. Portion with, his Wife from the 
has fully ad- Freeman at his Marriage, which was ſatisfactory, 

vanced his 


Child, is not of itſelf ſufficient Evidence. (4) Salk 426. x Vern. 216. 2 Vern. 630. 
(e) See Blunden verſus Barker, ubi, ſupra. | | 


J2 


| bly, It was urged that till the 3 5 J. Legacy ought to be 
aid to the Daughter, and it would be hard to conſtrue the in- 
wich, in a Court of Juſtice upon a Matter as one's Right, to 


be a Forfeiture, eſpecially when it was the Right of a Feme 
Covert. | 


To 


3 
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To _— os 18 2 the N having given The Free: 
(LIP 357. to his Daughter, u expreſs Condi- y his 
tion that ſhe or her Husband ſhould — no Claim, nor give 2 
any Diſturbance to the Executors, upon Pretence of the Cuſtom Daughter, 
of London, and the Husband and his Wife having inſiſted upon Provided that 


the Cuſtom, the ſame was a Forfeiture of the z and e 
however it might have been conſtrued to be intended only in leaſe, or put 


terrorem, yet being deviſed over, and by that Means a Right to the Execu- 
this Legacy being veſted in a third Perſon, a Court of Equity 7,319.7 
could not diveſt it. | \<.., wa, 


of 3501. 
togo over to her Siſter's Children ; the Daughter claims her 82 1 * Bar. 
band joined in the Claim, and does not claim the 35 J. 2 the nter 


and her Husband's claiming the hanage Part was a Fo and the 251. bei 
yelted in the Deviſee over, Laney hi not diveſt it. * 


And the Maſter of the Rolls compared it to the Caſe of a De- 
viſe of a Legacy to a Child, upon Condition that ſhe married 
with the Conſent of the Executor, but if ſhe ſhould not marry 
with ſuch Conſent, then the Ley go over ; though this 
(he faid) was againſt the Rule of the Civil Law, according to 
which maritagium debet of liberum, yet it is a Condition 
by our Law, and when is once veſted in the Deviſee 
over, Equity cannot fetch it back again. Alſo there was no 
$29 Colour to help the Defendant the Daughter to her 2 51, Lega- 
cy, fince ſhe had made no Claim to it by her Anſwer ; and as 
to its being the Right of a Feme Covert, all perſonal Things 
were under the Power of the Husband, who could either re- 
leaſe or forfeit them ; wherefore the Court decreed that the 
Daughter was barred of her cuſtomary Part, as being fully ad- 
yanced, 1 ro gong Husband had forfeited 
the 35/. Legacy by her claimin Orphanage Part and 
Real of the Deviſe over. . * 


Cray verſus Willis. Caſe 171, 


As the Rolls, 
ueathed the lus of his perſonal Eſtate to B. 4. makes 
AE Executors, and died; upon ihe. — 
Death of B. the Queſtion was, Whether this being a Matter C. appoint- 
Legatory, and ſueable in the Spiritual Court (where Survi- ing them re- 
vorſhip would not be allowed) the Survivor ſhould be liable to dau Le- 
account with the Repreſentative of the deceaſed Executor? And ges tt.” 
after Time taken to conſider of the Caſe, his Honour now whole ſhall 
gave his Opinion, | ſurvive to C. 
Maſter of the Rolls : A Right of Survivorſhip is as as 
a Right by Deſcent ; neither is there any Thing . 
or unequal in the Law of Jointenancy, each having an equal 
Chance to ſuryive ; and the Duration of all Lives being un- 
| certain, 


p = 


1111 


certain, if either Party has an ill Opinion of his own Life, he 


may ſever the Jointenancy by a granting over a Moiety' 
in Truſt for himſelf; fo that Survivorſhip can be no Hardſhip, 


' where either Side may at Pleaſure prevent it. It is plain that 


at Law in Caſe of a Grant of a Term for Years to two, the 
Thing granted muſt ſurvive, if the Jointenancy be not ſevered, 

The hardeſt Caſe of a Jointenancy, and which was thought 
fo to be in the Houſe of Lords, was that of Wilkinſon verſug 


Spearman cited in Cook verſus Cook, 2 Vern. 54 5. where one 


deviſed Lands to his two Daughters and the Heirs of their 


Bodies, one of them died leaving Iflue, and the . Survivor 
claimed the Whole, they having been Jointenances for Life, 


with ſeveral Inheritances ; the Lords were inclinable to give a 
Moiety to the Iflue of the Daughter who died firſt ; but the' 
Judges informing their Lordſhips, that the Law was ſettled in 
this Point, They would not alter it. A Right of Survivorſhip 
is much more reaſonable than a Right by Occupancy; and yet 
this latter, as unreaſonable as it was, prevailed until the Statute 
of Frauds took it away. ot 

But put the Caſe of a Truſt inſtead of a legal Eftate, or ſup- 
poſe Lands are granted for Years to A. in Truſt for B. and C. 
B. dies, and his Executors get a Moiety of the Term affigned 
to them by the Truſtee, yet a Court of 1 would help the 
ſurviving Jointenant to that Moiety againſt the Executor of 
him who died firſt, 2 Vern. 556. Afton verſus Smallman. Now 
this is pretty near the preſent Caſe, which is that of a Truſt, 
fince every Executor after Debts paid, is a Truſtee for the Le- 

cies, 

* But it is objected, that in Caſe of a Legacy given to two, it 
ſhall not ſurvive, becauſe a Legacy is recoverable in the Spi- 
ritual Court, where the Rule of the Civil Law takes Place, 
which Rule is againſt Survivorſhip. 

Reſp. I do not ſee that a Court of Equity ſhould, even in 
Caſe of a Legacy, judge according to the Civil Law, but 
ought rather to purſue the Common Law, which is the ge- 
neral Law of the Land ; for all Legatees are Volunteers, and 
ought to ſtand or fall by the Rules of the Common Law. 


gacies according to the Rules of the Common, and not of the 
Civil Law, is plain from a common Caſe ; as ſuppoſe I deviſe 
to my Daughter 1000/, .on Condition that ſhe marry with her 
Mother's Conſent, with a Deviſe over in Caſe ſhe does not marry 
with ſuch Conſent ; if the Daughter does marry without het 


| Mother's Conſent, a Court of Equity determines the Deviſe over 


(a) See the 
preceding 


and the Condition to be good, though the Civil Law ſays they 
are both (a) void, for by that Law maritagium debet eſſe libe- 
rum. And if a Court of Equity is to determine according to 
the Rules of the Common Law in the Caſe of one Legacy, 
why not in others? Beſides, in Caſe of a Legacy or "Oo 
cars 


Jo 


And 531 


that this Court does in other Caſes determine the Right of Le- 


Now it is not very reaſonable that when the Debts are all 
paid (as they are in this Caſe) , the Executors . ug 


are compellable to do, viz. to conſent to a 


* 
* ” 


i Gro. EA. 347 | wma? verſus Fenn ; and tho' the R N 
Cul is of a Deviſeof = Surplus and it muſt be admitted, that ö 
e | 
where a bts Legacies are it TIO. ö 
„ is, and fo there may bean Alt © he” A 
. Farther, if theſe two joint refiduary Legatees ſhould N 
be taken as Tenants i in common, then if one of them had died | b 
in the Life of the Teſtator, one Moiety of the perſonal Eſtate j 
would have gone to the next of Kin to the Teſtator according to : 
the Statute of Diſtribution, which would hardly be admitted. | 
As to Authorities, tho' there may eee s 4 
gainft Survivorſhip, in to 4 
two, 2 obs as and * (he Autor 1 Vern. | 
Shore verſus Billing/ley, ( . + in 
Dele- 


s [7 162.) where it was adjudged before i 
Ya by Lord Keeper North, . en Decree was alſo | 
affirmed by 'Lord/Fefferies, that where a Surplus of «perſona 


Eſtate was deviſed to AH. and B. N Deniſe, and 
Gould frvive ; and that it vs the aer if f. and B. had 1 


been made joint Executors, and A. had poſſeſſed a Moiety 
the Goods and died, in which Caſe the Survivor ſhould have all; 
and there it is ſaid, that the Caſe of Cux verſus ock, which i 
in 1 Chan. Caſes 238. was at firſt decreed: to the tiaſaction of 4 
the Bar, ws revert upon ebase and are thereto, ! 
: 3 | 

| 

| 


$31 


64. where a Deviſe of a Surplus a to.Executors ; 
niche: Lord Chancellor ſaid it would . moon. the-Death of 
e 


2 hinLonifhlp io the Ob, 
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$ legal Property, which therefore ſhould ſurvive, accordingly 
hk the Survivor muſt in the preſent Caſe take the whole. f 
f By which this point ſeems now fully ſettled in Favour of Sur. 
"vivorſhip. © 

| Caſe 172. : 
= Sen. Poulſon verſus Wellington. 

cellor King. | | | | 
| A Widow HE Plaintiff, as Adminiſtrator of his late Wife Mary, 
of a Free- who was the Widow of one Wellington, a Freeman of 


f Lon- 2 | ; 
_—_— London, brought this Bill for the Recovery of four Ninths of 
| r Wellington the Freeman's perſonal Eſtate. 
an in- | 
| teſtate, was intitled to four Ninths of his perſonal E and having by Deed affigned 
over her four Ninths for her ſeparate Uſe in Caſe of Marriage, and to ſuch Perſons as 
| ſhe ſhould appoint, and for want of ſuch Appointment, then to her Children; the Widow 
intending to marry a ſecond Husband, by another Deed to which the intended Husband 
was Party, in Conſideration of the intended Marriage, and of a Settlement made on her 
by him, recites that if ſhe did not diſpoſe of her four Ninths, the Husband would be in- 
; titled thereto, and then aſſigus it over to Truſtees in Truſt for the intended Husband du- 
ring their joint Lives, ſubje& to her Control and Diſpoſal by Writing, and dies without 
| diſpofing of it, Decreed the ſecond Husband is a Purchaſer, and the Recital that he would 
be intitled to it if the Wife ſhould not diſpoſe of it was a Gift. 


| | The Caſe was; Wellington the Freeman had a Wife, the fad 
Mary, and three Children, and died inteſtate ; Mary the Widow, 
| after the Death of her firſt Huſband, and before her ſecond 
| Marriage, by Indenture dated the 3oth of November 1719, al- 
ſigned five Ninths of her late Huſband's perſonal Eſtate in Truſt 

| for her Children, and as to the four remaining Ninths, to which 
| ſhe was intitled, (three Ninths as her cuſtomary Part, being a 
| Freeman's Widow, and a Third of a Third being the dead 
Man's Part, which made another Ninth, and belonged to the 
Widow by the Statute of Diſtribution of Inteſtates Eſtates,) the 
Widow by her faid Deed of the zoth of November 1719, aſ- 
ſigned theſe four Ninths to Truſtees, in Truſt for her ſeparate 5 

Uſe for her Life, in Caſe ſhe ſhould marry, and afterwards in 

| Truſt for ſuch Purpoſes, and ſuch Perſons as ſhe ſhould by 
_ Deed to be atteſted by two Witneſſes appoint ; and for Want of 
| | ſuch Appointment, to her Children by the firſt Married; but 
the Huſband which ſhe ſhould marry, on his ſurviving her, to 

have 200/. out of the four Ninths. Afterwards, ſhe having 

agreed to marry the Plaintiff, by Indenture dated the 11th Ja. 

. nuary 1720, to which the Plaintiff was a Party, and atteſted 

by two Witneſſes purſuant to the Power, reciting that ſhe had 

before ſettled the Childrens five Ninths in Truſt for them, and 

that in Caſe ſhe ſhould make no Appointment of her own four 

Ninths, they would belong to her then intended Huſband the Plain. 

tiff Faulen, by this Deed aſſigned her faid four Ninths in Truſt 

for the Plaintiff Poulſon during their joint Lives, but w—_—_ 


Aa 
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have the Management and Ordering thereof during the Cover- 
ture, or by any Writing duly atteſted to appoint it over; and 
the Plaintiff Poulſen by this Indenture covenanted to ſettle a 
Leaſchold Eſtate upon the Wife for her Life, and afterwards to 
the Iflue of the Marriage. The Plaintiff Poulſen married the 
faid Mary, and ſhe afterwards dying without Iſſue by him, and 
without making any Appointment, | 
The Queſtion was, To whom the Wife's four Ninths ſhould 
whether to the ſecond Huſband, or only the 2001. to go to 

im, and the Refidue to her Children, for want of an Appoint- 
ment made by the Wife after the ſecond Marriage ? 
Lord Chancellor for ſome Time much doubted thereof, for 
that the Plaintiff the Huſband had Notice of the Wife's firſt 
Deed ; but becauſe he was a Purchaſer of theſe four Ninths, 
and it being recited in the laſt Deed, that in caſe the Wife died 
without ma an Appointment, the Plaintiff tbe ſecond Hu 
band would be intitled thereto, which (tho' but a Recital) yet 
ſhewed the Intention and Agreement of the Parties, and a- 


mounted to an [informal] Appointment, and as no ſtrict Form 


is requiſite to conſtitute ſuch Appointment, and ſince the latter 
Deed varied the Power reſerved to the Wife, the firſt Deed re- 
quiring that it ſhould be by Writing atteſted by two Witneſſes, 
and yet by the latter Deed, the Power of Appointment reſerved 
to the Wife being by any Writing duly atteſted, (in which Caſe 
a Writing would have been duly atteſted, tho' it had but one 
Witneſs 3 | 

For theſe Reaſons his Lordſhip, yet with ſome Heſitation, 
decreed the four Ninths to the Plaintiff the ſecond Huſband, 
but at the ſame Time declared it to be clearly his Opinion, that 
if the Plaintiff the ſecond Huſband had no Notice of the firſt 
Deed made by the Wife while ſhe was a Widow, this would 
have been a void Deed, and fraudulent as againſt him, 

This Decree was afterwards affirmed on an Appeal to the May 1730. 
Houſe of Lords, 


Powell verſus Price & a', & e contra. Caſe 173. 
In Scacc. 


PON Sir Thomas 3 with Elizabeth Man- Articles on 
fell, and in Conſideration of it, and of 5000 J. Portion, by — eto 


; Articles on Husband 


; | and Wife for 
their Lives, Remainder to their firſt, && c. Son of the Remainder to the Heirs Male 


of the Body of the Husband by any Remainder to the Heits of the Body of the Huſ- 
band by the firft Wife, Remainder to the Husband in Fee, with Proviſions for the Daughters 
of the firſt Marriage, if no Son; Husband has one by the firſt Wife, ſuffers a Re- 
coy, and marries a ſecond Wife, and takes Notice of the firſt Marriage Articles in his ſe» 
cond Marriage Settlement; the Daughter by the firſt Marriage barred by this Recovery. 


D Term. F. Trin. 1729. 


8 2d of March 1694. for making Proviſions for 
e Iſſu 


e of that Marriage, Sir Thomas Powell covenanted with 
the — Truſtees to make, do or execute, one or more Con- 
5 0 the better directing the making of the ſaid Settlement, to 


the Uſe of himſelf for Life, without Waſte, Remainder to 


Truſtees and their Heirs during his Life to preſerve contingent 
Remainders, Remainder as to Part, to Elizabeth the Wife for 
her Jointure, Remainder as to the whole, to the Uſe of the 
firſt, Sc. Son of the Marriage in Tail Male ſucceſſively, Re. 
mainder to the Heirs Male of his own Body, (i. e. by any 
Wife) Remainder to the Heirs of his Body by his qaid Wife Eli 
2abeth, and for want of ſuch Iflue, Remainder to the right 
Heirs of Sir Thomas Powell himſelf. In which Articles there 
was a Clauſe impowering Sir Thomas Powell and his Lady to 
make Leaſes at the old Rent; alfo a Clauſe, that if Sir Thomas 
Powell ſhould die without Iſſue Male by Elizabeth, and there 
ſhonld be Daughters, if but one Daughter, then ſuch Daughter 
ſhould have the Sum of 3000 J. if more Daughters than one, 
40007. among them, nd this was agreed to be ſecured on ſome 
Part of the Eftate. | 

The Fact happened to be, that there was but one Daughter 
fm: Marriage, Elizabeth married to the Defendant Sir Jobn 
Price, and ho Son. 

Sir Thomas Powell ſurviving his firſt Wife Elizabeth, and in- 
tending to marry a ſecond Wife, Judith the Daughter of Sir 
James Herbert, ſuffered a Common Recovery of the Premiſſes, 
and by Leaſe and Releaſe dated the 25 & 26 July 1698. ſettled 
his whole Eſtate to the Uſe of himſelf for Life, Remainder as 
to Part, to the Uſe of his ſecond Wife for Life, Remainder to 
the firſt, Sc. Son of the ſecond Marriage in Tail Male ſucceſ- 
ſively, Remainder to Truſtees for 500 Years to raiſe 5000 J. for 


Daughters of the Marriage, (if no Son) Remainder to Sir Mo- 


mas Powell in Fee; as to the other Part of the Premiſſes, to 
the Uſe of Truſtees for ninety-nine Years, in Truſt, after Sir 
Thomas Powell's Death, to raiſe 3000 J. for Elizabeth, Daugh- 
ter of Sir Thomas Powell by the firſt Marriage, (607 Lady 
Price); and this was declared to be in Satisfaction of all Monies 
ſhe was intitled to by the firſt Marriage Articles; and in the 
mean Time ſhe to have 100/. per Annum for her Maintenance, 
Remainder to Sir Thomas Powell and his Heirs. Three of the 
Manſells (Relations of the firſt Wife) were Parties to this ſe- 
cond Marriage Settlement. Sir Thomas ' Powell had Iſſue three 
Daughters by his ſecond Wife, but no Son, and died in Auguft 
1720. "EY BO. | 3 
The Queſtion was, (here being Notice of the N 
Articles, by which there was a Limitation, after that to 


_ "Heirs Male of Sir Thomas Powell by any Wife, 'To the Heirs 
F the Body of Sir Thomas by Elizabeth bis ft Wifz) Nw 
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this being in Caſe of Articles, ſhould not be taken as if the Li- 
mitation had been fo the Daughters of Sir Thomas Powell by 
his firſt Wife, for then they could not be barred by the Reco- 


"For Sir abn Price and his Lady it was infiſted, that her 


Mother and the Iſſue of the Marriage (and conſequently the La- 


dy Price as being the only Child of the Marriage) were Pur- 
chaſers in Conſideration of the Marriage and the s Por- 
tion of 5000 J. That the Limitation to the Heirs of the Body of 
Sir Thomas Powell by Elizabeth bis firſ# Wife, being by way 
of Articles, muſt be the ſame as if it had been to the Daughters; 
for it could not be intended in Favour of the Sons of that Mar- 

nge, there being an expreſs Limitation before to them; and 
tho' if this had been in a Settlement, there being a. precedent 
Limitation for Life to Sir Thomas Powell, it would have been an 
Eſtate- tail in him, and barrable by the common Recovery, yet 
it was otherwiſe where it reſted upon Articles; for in that Caſe, 
an expreſs Eſtate for Life 3 to the Huſband, [as here) 
ſuch expreſs Eſtate excludes the raiſing or veſting of any diffe- 
rent Eſtate in him, by Virtue of any Limitation to the Heirs of 


his Body; and fo it was determined in the Caſe of (a) Weſt and (a) See ante 
Eriſſey, which tho' adjudged in the Exchequer contrary to 349. 5 


what was now laboured for, yet that Judgment was reverſed 
in the Houſe of Lords; likewiſe in the Caſe of Trevor (b) and 


Trevor, decreed firſt by Lord Chancellor Macclesfield, and af- 


terwards affirmed in the Houſe of Lords, as alſo 2 Vern. 526. 


Leonard verſus Earl of Suſſex, and White verſus Thornborough, 


2 Vern. 502, It was admitted there was a prior Limitation in 
the Articles to the Heirs Male of the Body of Sir Thomas Pow- 


ell by any Wife, but this being 14 of Articles muſt have 


5 39 no Notice of the Articles made on the firſt 


the ſame Conſtruction as if it had to-the Sons of Sir Thomas 
any Wife, and the ſubſequent Limitation was to the — 
the Body of Sir Thomas Powell by Elizabeth bis firft Wife, io 
that the Daughters by the firſt Wife were then in View, their 
farther Advancement, upon the Contingency of Failure of Iſſue 
Male, in Contemplation of the Parties, and the Benefit of. ſuch 
Contingency was to be an Addition to their Portion, and might 
well be intended to make it up equal to what cheir Mot 
brought, which was e J. and though there was a Portion of 


23 for one Daughter, and 4000 J. for more Daughters by 


e firſt Marriage, yet this was a Proviſion which was to come 
to them in all Events, but then the 3 by the firſt Mar- 
riage were to have the Benefit of this Contingency beſides, to 
have the Land if there were no Sons, which would be . ſome 

ation for the Smallneſs of their Portion, 

It was alſo admitted, that if the Truſtees or ſecond Wife had 
iage, then their 
being Purchaſers without Notice, would have been a Bar. to the 
Plaintiff's Claim by the Articles. 

Vor. II. Yyyy On 


(5)SeeVol.I. 
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On the other Side it was ſaid and reſolved, that though here 
vas Notice of the Marriage Articles, yet the 30007. ſecured 
by the Settlement on the ſecond Marriage, was an actual Satiſ- 


Diverſity — faction of all Demands by theſe Articles; and though a Limita. - 


derwixr a tion by Articles to the Heirs Male of the Marriage, after an ex- 
by Marriage preſs Eſtate. for Life to the Father, ſhall be taken to mean a 
Articles to Remainder to the firſt, &c. Son, it does not follow, that ſuch 
_ — ef a Limitation to the Heirs of the Body, muſt be equivalent to a Re- 
the Man and mainder limited to Daughters; eſpecially in this Caſe, where 
the Heirs were poſtponed to the Limitation to the Heirs Male of the 
_—_ oe of Sir Thomas: Powell by any Wife, and where there was an ex- 
the Man; preſs pecuniary Proviſion made for the Daughters by the firſt 
and Sons Wife, which was all the ſaid Daughters were to depend 
more fu. upon; beſides, that Sons are of a different Conſideration in 


voured than 


Daughters, Equity from Daughters, they being to ſupport the Name 


of the Family, which Daughters do not; alſo in the ge- 


neral Courſe of Marriage Settlements, Daughters are provided 

for by pecuniary Portions, and not by Land ; that the legal E- 
| Nate being now in thoſe who claimed under the ſecond Marri- 

age Settlement, and had an equal Equity, it would be hard to 
take the Benefit of the Law from them, by raking into old ſtale 
_ Articles, and diſturbing Settlements made on valuable Conſide- 
ration, as that in the preſent Caſe was, where the Parties had 
both the Law. and Equity on their Side, As to the Caſe of 
Weft verſus Eriſſey, that, it was true, was adjudged in the 
Houſe of Lords contrary to the Decree made here in the Ex- 
chequer; yet if there ſhould be any Difference betwixt that and 
the preſent Caſe, there might be Reaſon to lay hold of it: Now 
there was this Diverſity ; in the Caſe of Veſt verſus Eriſſey no 
Portion was provided for the Daughters of the firſt Marriage ; in 
the preſent Caſe Portions in all Events are ſecured to ſuch Daugh- 
ters. In Weſt verſus Eriſſey, after the Limitation in the Articles 
to the Heirs Male of the Body of the Huſband and Wife, with 
Remainder to the Heirs Male of the Body of the Huſband 
any Wife, came the Remainder to the Heirs Female of the 
of the Huſband by the firſt Wife, &c. ſo that the Daughters were 
more immediately in the View and Contemplation of the Parties 
in that, than in the preſent Caſe. 

Beſides which, it was obſervable (as Mr, Baron Commins 
ſaid) that in the Year 1693, when theſe Articles were made, it 
was uſual to conſtrue a Remainder to the Heirs Male of the Bo- 
dy to mean and intend the firſt, &c, Son of the Marriage ; and 
if ſo, it would be reaſonable to interpret Articles according to 
the Time in which they where executed; neither ought Length 
of Time to make any Alteration in Favour of the Daughter by 
the firſt Marriage, who had what was then thought and 
upon to be a competent Proviſion for her ; that it was 
a material Circumſtance in Favour of the ſecond Marri - 
tlement, that three of the Man/ells (Relations to the firſt Wiſe) 
were 


* 


J40 


$42 
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ä 


were Parties thereto ; from whence it ſeemed that by the gene- 
ral Opinion of the Relations of Sir Thomas Powell's firſt Wife, 
this 3000/. in all Events was thought a ſufficient Proviſion for 
Lady Price, the only Daughter by the firſt Marriage, which 
might reaſonably induce the Court to think ſo too. And by 


the ſame Reaſon that Lady Price would come in for the E- 


ſtate, ſhe might have barred the ſecond Wife of Sir Thomas 
Powell of her Jointure, if ſhe had been living, and likewiſe her 


Daughters of their pecuniary Portions, which would be very 


hard. | 

Wherefore it was decreed, that Lady Price was not intitled 
to the Premiſſes in Queſtion by Virtue of the Limitation in the 
firſt Marriage Articles, to the Heirs of the Body of Sir Thomas 
Powell by his firſt Wife | 


Whitchurch verſus Golding, 


| PON a Demurrer for not annexing an Affidavit, that the 

Deed inquired after by the Bill was not in the Cuſtody 
of che Plaintiff, and upon Debate of the Matter, and look- 
ing into the Caſes in 1 Chan. Caſes 11, (Anonymus) and (a) 1 
Vern. 180. it was ruled by Lord Chancellor, that if a Bill be 
brought only for Diſcovery and Delivering up of a Deed or 
Deeds, and which prays no other Relief, there it is not neceſſa- 
ry the Plaintiff ſhould annex an Affidavit that he hath not the 
Deed or Deeds in his Cuſtody ; for it cannot be intended a Man 
will bring a Bill only for diſcovering or delivering up of that 
Deed which he himſelf is poſſeſſed of; but if the Bill be for 
Relief generally upon any Deed or Bond, as to recover the Mo- 
ney upon the Bond, or the Profits of Land under the Deed, in 
this or the like Caſe, there muſt be an Affidavit annexed to the 
Bill, that the Deed is not in the Plaintiff's Cuſtody, becauſe 
ſuch a Bill does by Conſequence ſeek to transfer the Juriſdiction 
from the Common Law to the Court of Equity. 


Bond. 


542 And note, the very next Day, in the Caſe of Saunders verſus 


Stephens, on Demurrer to a Bill for Want of an Affidavit annex- 
ed, that the Deed was not in the Plaintiff's Cuſtody, the Lord 
Chancellor gave the ſame Rule, with the ſame Diverſity, 


Tynt 


Cale 174. 


Lord Chan- 
cellor King. 


Abridg. of 
Caſes in 
Equity 14. 
In : _ 

rely for 
the — 


nexing an 
Affidavit 
that the Deed 
is loſt; ſecxs 
if Relief de 
prayed gene- 
rally, as to 
recover the 
Money on a 


(a) 1 Vern. 247, 310. 1 Chan. Ca. 231. Sed 1 Vern. 9. contra, 


8 
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Caſe 175. | Tynt verſus Tynt. 
At the Rolls, 4 | 
A. is Princi- ., Was appointed Receiver of the Plaintiff Sir Zafwell 7; 
pal in a Re- <£* Eſtate during his Infancy, and B. and C. were the — 
of co. f A. all joining in a Recognizance to the late Maſter of the 
and B. yol. Rolls (Sir Fobn Trevor) to account yearly. 

+ are QUre- 


ties; A. does afterwards jointure his Wife before Marriage in ſome Lands, without Notice 

either to the Wife or her Friends of this Recognizance, and deviſes his real and perſonal E- 
ſtate to B. one of his Sureties, and dies. Firſt the perſonal Eſtate of A. the Principal ſhall 
be applied towards this Recognizance, then his Land deviſed, the Deviſee being a Volunteer, 


next the Paraphernalia of the Wife of A. the Principal, and laſtly the two Sureties ſhall 


contribute to make up the Deficiency. 


There was 3000/. found in Arrear in 4.'s Hands, who, after 
giving this Recognizance, ſettled a good Part of his Lands in 
Jointure up6n his Wife before Marriage, neither the Wife nor 
her Friends having Notice of the Recognizance when the Set- 
tlement was made. A. the Huſband, who was the Receiver, 
by his Will deviſed all his real and perſonal Eſtate to B. one of 
his Sureties, making him his Executor, and died; the Plaintiff 
Sir Hafwell Tynt'put the Recognizance in Suit, upon which the 
Widow of A. the Receiver, who was the Jointreſs, prayed that 
the perſonal Eſtate of her Huſband might be y liable, 
and her Bona Paraphernalia exempted ; 2dly, the Land deviſed 
to B. the Surety ; and in the next Place, the Jointreſs being a 
Purchaſer without Notice, that the Land of the other Cognizor 
the Surety ſhould go towards Satisfaction of the Recognizance. 

Maſter of the Rolls: It is plain, that all . Eſtate 54 
of A. the principal Cognizor ought to be firſt applied to ſatisfy 
this Recognizance, then the Land deviſed by A. to B. the Sure- 
ty, for ſuch Deviſee is a Volunteer, and the Jointreſs a Purcha- 
25 but as to the Lands of the other Cognizor the Surety, they 
ought to be laſt applied, and the Jointure muſt be liable before 
theſe, for all the Eſtate of the principal Cognizor ought to be 
firſt ſubjected; and tho' the Jointreſs be a Purchaſer, yet as ſhe 
claims under the Grant of the principal izor, ſhe can only 
ſtand in his Place, and be in no oa yo he himſelf was, 
and it reaſonably and probably might be an Inducement-for the 
Sureties to be bound, that they ſaw the Principal ſeiſed and in 
Poſſeſſion of ſo large a real Eſtate, and the principal Cogni- 
zor cannot by his own Act, as againſt the Surety, diſcharge any 
Part of his real Eſtate, which being liable at Law, ought to be 
ſo in Conſcience. A : 

Mr. Solicitor General: If the Jointreſs pays off the Cognizee 
of the Recognizance, and takes an Aſſignment of it, then ſhe 
may extend it at Law, and the Surety ſhall have no Remedy 
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i Eqoiy aint hr ſhe a Bod Notice; 
for tho the — bow cord, yet in Equity the Pur- 
chaſer is not bound to take Notice of it. 
e — 8. ve 
like to have, | t 
made to the late Maſter of the Nulli, aud d Cut vill bud 
direct an Aſſignment of it to load a Surety. But 3 


if the Jointreſs ſhould rags wooden, anne 
2 to | 


may 1 an 
Auditd quereld, 1 baldag that all the all the f 
ee e any * 
to be liable before any of the Sureties Lands be extended. 
as to the Bona Parapbernalia of the Widow, * 
Debts more than the perſonal Eſtate will extend to pay, yet as 
theſe are liable only in Favour of Creditors, and not of the Heir, 
nor of the Deviſee, who ſtands in the Place of the Heir, and is 
Heres faftus ; if the Lands deviſed be ſufficient to pay the Re- 
izance, the Bona Paraphernalia ſhall be enjoyed by the 
Widow w ; but if thoſe deviſed Lands ſhould inſufficient, 


the Bona ar nom; muſt be __ the Se, 
Lands ſhall be extended. 


Neals Caſe; e. 


W © Siſters of a Lunatick 


cellor King. 
petitioned for the Cuſtody of No Objec- 
her Perſon, The Petitioners were not the Heir at Law, don that the 


bur a deceaſed Brother's Son was ; the Lunatick's Eſtate conſiſt- or ping nm 
ed of 700 J. in Money, and a Freehold Eſtate of 50 J. per An- naick's 
num for her Life only; and a Niece, a deceaſed Silter's Daugh- Perſon is the 


ter, put ina crols Petition, recommunding a third Perſon NE — Bo 
Committe. 


Vill come in 
for n Share by the Stature of Diſtribuion, eee 
ptolong the Lunatick's 12 ³˙¹ Orin KORN be enereaſed. 


Objefted againſt the two Siſters, that there being a perſonal - 
Eſtate, they would be intitled to a diſtributive ng a perſona 
within the Statute, for which Reaſon being likely to gain by 
the Death of the Lunatick, they ought not to be the Commit- 


tees ; ſo that the Perſon whom the Mtg = 
to have it rather than the Siſters. 


Mr. Solicitor General : There is not the ſame 
gainſt the next of Kin of the Lunatick, on Account, of the per- 
lonal Eſtate, as there is againſt the Heir (a) with to the (3) See Judge 
3 Eſtate; for the perſonal Eſtate may increaſe, probably Porn 
be ed Management during the Life of the Lanadok' 1 


the Lunatick lives, it will be the better for the 
Vor. E 2 223 Ie next 


— 


A m_ 
—_—_ 


— — 


0 2 % . * ] . 
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| next of Kin, conſequently it is for their Intuit? us pee in 
prolpng the Lunatick's Life, whereas the real Eſtate cannot be 


Andi appexring thet the Niece who had preferred the erol | 


Petition, did recommend a neceſſitous Man to be the Commit. 
tee of the Perſon, one who was a Day-Labourer and a Mole. 
Catcher, and had but a very mean Cottage, with only one Fire- 
place in the whole Houſe, (which was an Argument the Niece 
did not care what became of her Lunatick Aunt) His Lordſhip 
granted the Commitment of the Perſon of the Lunatick to her 


two Siſters, and both Parties agreed that the Commitment of 


the Eſtate ſhould go to one Bean a neighbouring Gentleman of a 
fair Character, who was likely to manage it to the beſt Adyan- 


tage. 
| Caſe 177. Ex parte Puleſton. 
Lord _ THAT'S 5 
ce ing. | . | | 
3 Took out a Commiſſion of Bankruptcy 


B. and 

h. 2 kept it for fix Months without doing any Thing upon it, 

Gone! Bank: and then executed it, and B. thereupon was found a Pankrope 
ruptcy, an 


for fix Months keeps it, without doing any Thing upon it; the Court, for this Reaſon only, 


ſuperſeded the Commiſſion, tho? it was executed, and the Trader found a Bankrupt before 
any Application to ſuperſede it. e 


On a Petition to ſuperſede this Commiſſion, it was faid by A. 

in Excuſe for his having kept the Commiſſion ſo long by him 
without executing it, that he was not certain at firſt his Proof 
was ſufficient to find B. a Bankrupt, but it appeared afterwards 


there were good Grounds for a Commiſſion, and that B. was 540 


accordin a Bankrupt, 
Tord eller : It was very ill done in A. to keep the 
Commiſſion ſo long in his Pocket, and unleſs, or until he had 
ſufficient Proof of the Bankruptey, he ought not to have taken 
out the Commiſſion, which, ving been kept ſo long in his 
Pocket, may have been the Means of drawing in Multitudes of 
__ to give Credit to the. Bankrupt, and of furniſhing him 
with Opportunities of defrauding many ; wherefore, for Ex- 

ample Sake, let the Commiſſion be ſuperſeded, 
1 - And it being ſaid, that this would only bring a freſh Ex- 
pence upon the Bankrupt's Eſtate, the Charge of another Com- 
miſſion, His Lor 4 he would take Care that the 


2 not be at the Charge of the Bank- 
rupt's te. | | 


. The fame pere was taken by Lord Chancellor Xing, in s Petidon 
ex parte Ludlow. Mich. 1731. _ * 10 


54 
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Caſe 178. 
LordChan- 
cellor King. 
N. the Daughter and 0.8 Com- 
urviving under Rankry 
— in for 2 
come to her Hands, and an Af- ae, indbe- 
. had confeſſed ſhe believed, that 2 290% 
Money in a ſe- Creditors of 
and alſo, the Bankrupe 
to J. N. Toa the Ad- 
the Heir, w ould be — anfyg” the ne the Ac 
ne ES of the Ac 
with the Commiſſioners, PER PPT TORT —_—— 
fects, | fore the 
Commiſſi- 
cn, tlie a ts 1 but the Admi- 
en oboe on oh rope Br ee ny 7 
coun before Commiſhoen wed Yao dp 1c: 
$47 Againſt the Petition I urged, that this Matter was not fit to 
de ended in a ſummary Way, but that a Bill would be neceſſary 


to determine it ; for that F. N. the Heir and Adminiſtratrix of 
the Aſſignee had made an Affidavit, that 
Aſſignee her Father kept the Bankrupt's 
or Place, nor did ſhe believe the Fact 


Caſe 179. 


Lord Chan- 


cellor King. 
One by Will 
gives a Le- 
gacy to a 
aughter at 
twenty-one, 
Provilo, that 


if the Daugh- 
ter marries 


without the FWenty- 


Conſent of 
the Execu- 
tors, the Le- 
gacy to go 
over; this 
Condition, 
tho? general, 
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Derbuch verſus Beyvill. 


ETER Boyle by wil gave to his Executors ſome Stuth- 
P Sea Stock and Annuities, in Truſt to apply the Dividends 
thereof, for the Maintenance of the Plaintiff his Grand-daugh- 
ter, until ſhe ſhould attain the Age of twenty-one, or be mar- 
ried ; and to the Intent that they ſhould transfer the ſaid Stock 
and Anmities to the Plaintiff when ſhe ſhould attain the Age of 
one, or be married with the Conſent of A. and B. But 
that in Caſe ſhe ſhould marry without the Conſent of A. and B. 
the Executors to pay her the Dividends during her Life, and af. 
ter her Death transfer the ſaid Stock and Annuities to her Chil- 
dren, and if ſhe died without Iſſue, then to go over. 


muſt yet be intended, if ſhe marries under twenty-one ſav: Conſent of the 


pay 0 er and on the as $ — to — the Court will decree the Le- 
gacy to | 


- WS # 


"The Plaintiff having el twenty one, brought her Bill to 
have the Stock and Annuities transferred to her, which was 

ſed by the Remainder- man, who inſiſted, that in * 

laintiff was not married, and if ſhe married without the Con- 
ſent of A. and B. (which poſſibly might happen to be the _ 
then ſhe was only to have the Dividends for her Life ; there- 
_ the Stock and Annuities ought not to be abſolutely veſted i in 

r 

Lord Chancellor was of Opinion, that the Plaintiff having at- 


| tained twenty-one, ſhe had an abſolute Intereſt veſted in 


and the Teſtator having expreſly directed that the Stock and 


Annuities ſhould be transferred to her when ſhe was twenty- 


one, the Condition annexed to her Marriage muſt be reſtrained 
to her Marriage before twenty-one ; for if the Stock and An- 
nuities were transferred to the Plaintiff at twenty-one (as the 
Will faid they ought to be) the Executors, in caſe ſhe ſhould 

marry without the Conſent of A. and B. could not 
after her Death transfer the Stock to her Children, or 9 — 
ſue, to the Remainder- man; from whence it was 


the Teſtator could not intend there ſhould be any 


but only in caſe the Plaintiff ſhould have married — * 
ſent under twenty-one; and therefore the Stock and Aumites 


were decreed to be transferred to the Plaintiff, | 
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hc. a — 


Ex parte Vernon. ' - Caſe 186, 
3 Lord Chan- 
cellor King. : 
T TPON a Reference by the Court to a Maſter, to examine The Court 
whether an Infant was a bare Truſtee, and fo to be or- will not on 
dered to aſſign over the Eſtate within the late Act of 7 Ame, Joon or 
cap. 19. The Maſter reported, that the Father from w the der an Infant 
Eſtate deſcended to the Infant, had frequently acknowledged he Truſtee to 
was only a bare Truſtee, and Proof was read, that the Pur- Te 
chaſe-money was paid by Mr. Vernon, who deviſed the Eſtate to in 
the Petitioner, but the Receipt in Writing had been given to Writing, but 
the Infant's Father; that the Ceftus 1471 7 and thoſe. under we — hw 
him had been all along in the Poſſeſſion of the Writings and of 6,470. 


Ceſtui 
the Eſtate, which was 40 s. per Annum, being a Burgage-Houſe Tos (6 get 
in Whitchurch in Hampſhire, a by 


Lord Chancellor : J am fatisfied that this is but a Truſt 3 a Hl. 
reſulting Truſt, ' by Reaſon of the Payment of the by 
Mr. Vernon the Teſtator ; and as it is an Eſtate of ſmall Value, 
and I hear it now ſaid, that I have made the like Order hereto- 
fore, for ſuch a Conveyance of a r! in the ſame 
Borough from Mr. Yernon's Truſtee, I will, in this Caſe alfo, 
make an Order that the Infant ſhall convey, fince a Decree will 
coſt the Value of the Fee-fimple of the Berggd-bouſa in Que- 
ſion. However, where there is no Declaration of Truſt in 
Writing, I ſhall for the future leave the Cut que Truſt to 
bring his Bill and have a Decree againſt the Infant to convey, 
becauſe theſe Orders for an Infant Truſtee to convey, ought to 
be in * the plaineſt Caſes, and not in ſuch as are ſubject to the 
Diſputes, which Truſts without Writing may be liable to. 


Walker verſus Meager. Cubs 181. 


Lord Chan- 
cellor King. 


B. made his Will beginning it thus: As to ſuch Effects yyhere 
A. whereof God has appointed me Steward, I charge the is Deviſeof 
ſame with the Payment Fl fuch Debts as I ſhall owe at Lands to Ex- 

Death, and alſo with the ſeveral Legacies herein after bequeath- pay "Ha 
ed; and after giving ſeveral Legacies, he deviſed ſome Copy- and Lega- 
hold Lands which he had ſurrendered to the Uſe of his Will cies; the 

Vo. II. 25 RK A S £65 to AI 
* | for t 
legal Aſſets, Payment muſt be in a Courſe of Adminiſtration; ſecss in caſe of a bare T 
to pay Debts and Legacies. 3 


* Soheld alſo by Lord Talbor, in the Caſe of Grodwyw verſus Lifter, 7 Ne- 
vember 1735. | | n 


P 
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to his eldeſt Son and his Heirs, ſubjef# to, and charged with all 
his juſt Debts, and the ſeveral Legacies therein before bequeath- 
ed, and made his ſaid Son Executor, who proved the Will and 
died. Upon a Bill brought by the Creditors againſt the Re- 
preſentatives of the Son, an Account of Aſſets was decreed, 
and all further Directions reſerved until after the Account 
taken. | 


Now coming on, upon the Maſter's Report, it a 
that great Part of the perſonal Eſtate had been 9 5 
Executor, and the reſt 8 in the Payment of ſome Debts ; 
and that the Copyhold been ſold to pay off a Mortgag 
made thereof by the Teſtator, and the Remainder of the Mo- 
1 Sale was not ſufficient to pay the reſt of the 
Debts and Legacies. 

The Queſtion was, whether the Creditors ſhould have a Pre- 
ference, and be firſt paid out of the Monies ariſing by the Sale 
before the Legatees, or whether the Creditors and Legatees 
ſhould be paid pari paſſu ? | 

It was infiſted for the Creditors, that the Teſtator in the Be- 

inning of his Will, ſeemed to declare his Intention, that his 

bts ſhould be firſt paid, the Words and alſo importing, that 

_ his Debts paid, the Eſtate ſhould be further charged with 
Legacies. | 

But to this it was anſwered, thatwthe Words imported no- 
thing more in the natural Conſtruction of them, than the Teſ- 
tator's meaning, that his Eſtate ſhould be charged both with his 
Debts and Legacies; and tho' the Debts were firſt mentioned, 
yet that would not give them a Preference; for if fo, the firſt 
Legacy in a Will muſt be firſt paid, then the ſecond, and fo 
on 


Further it was ſaid, that where an Eſtate is charged with 
Debts and Legacies, er, would give the Preference to the 
Debts, it being reaſonable to ſuppoſe a Man intended to be juſt 
before he was bountiful, for which was cited 2 Vern. 405. as 
alſo the Caſe of Petre verſus Bruen in Lord Harcourt's Time, 
which was thus : A Man before the Statute of fraudulent De- 
viſes, deviſed a Freehold Eſtate to his ſecond Son and his Heirs, 
ſubject to the Payment of his Debts, and a Legacy of 500 ,. 
And the Queſtion being, whether the Debts ſhould be preferred 
to the Legacy, Lord Harcourt ſaid he would expound the Teſ- 
tator's Meaning to be what it ought to be, To pay his Debts 
before he was charitable, and in Conſequence thereof decreed 
the Debts to be firſt paid. Now there was no Difference be- 
twixt that and the preſent Caſe, for as here the Copyhold was 
not liable to pay the Debts otherwiſe than by the Will, ſo net- 
ther was the Freehold deviſed before the Statute of fraudulent 
Deviſes, unleſs made ſo by the Will. Beſides, what made 
the preſent Caſe ſtronger in Favour of the Creditors, was, that 
the Deviſe being to the Executor, the Money would at 


— 
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| Aſſets and ought to be applied, as all other Aſſets, in 
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552 To which it was replied on Behalf of the Legatees, that the 
Copyhold Eſtate not being liable at Law to pay the Teſtator's 
Debts, it was a Bounty in the Teſtator to it ſo; where- 
fore the Creditors were really in Nature of Legatees ; and 
there being no expreſs Preference given to them by the Will, 
they ought in Equity to be paid equally with the tees. | 

Lord Chancellor : The Words [and alſo] are not material, : 
but what is moſt material in this Caſe is, that the Deviſe is to 
the Executor, which muſt be taken to be a Deviſe to him to 
enable him to pay the Teſtator's Debts and Legacies, and this is 
Aſſets; and whether or equitable Aſſets it is the ſame Thing; 
for equitable Aſſets in the Hands of the Executor muſt be applied 
as legal Aſſets are, firſt to pay Debts, and then ies; indeed 
if this was a bare (a) Truſt to pay Debts and Legacies, it 
might be otherwiſe, and the Legatees S 
to be paid equally ; but this is not the Caſe here. 
Decreed the unſatisfied Creditors to be paid out of the Re- 

mainder of the Money ariſing by Sale of the Copyhold Eſtate in 


is 


the firſt Place. 


53 Crompton & al verſus Sale & al. d 182 


Lord Chan- 


1-25 Boddington by Will, dated the 2oth of Auguſt eller King. 
1726. gave to his Siſter the Defendant Mary Potter an Husband by 
Annuity of 10/. payable quarterly during her Life, clear of all — 
Taxes, and to his Niece Elizabeth Potter, Daughter of his of 10 J. per 
Siſter Mary Potter, an Annuity of 5/. to be paid quarterly nen to 

during her Life, and to his Niece the Defendant Mary Ni- bis Niece 4. 


101, per 

Annum An- 
nuity to the ſaid A. and 10. Auna to the ſaid B. to begin upon the Contingen- 
cies of their ſarviving their e Mothers; theſe muſt be intended additional Annuities, 
in Satisfaction of thoſe given by the Husband's Will; fo tho* not given upon 
ingencies, and greater in Point of Duration, yet if not expreſſed by the Wife to 
atisfaction of the Annuities given by the Husband's Will, the Court will allow 
Anauities given by both Wills. | 


were autem, Whether it is not now the Practice, in Caſe of a Truſt 
ment of Debts and Legacies, to the former; and ſee the Caſe 
Graves verſus Powell, 2 Vern. 248. 


2 
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be paid quarterly to the fad Martha and Elizabeth Dimmuck 


n 


during their reſpective Lives, and directed that all the before- 


mentioned Annuities ſhould be paid by his Wife Elizaletb 


Boddington out of his perſonal Eſtate Tax- free, and made his 
Wife ſole Executrix and reſiduary Legatee. Elizabeth Bod. 
dington the Teſtator's Widow, afterwards made her Will, dated 
the 6th of April 1728. thereby giving to the Defendant El- 
zabeth Potter, Daughter of the ſaid Mary Potter, an Annuity of 


51. to be paid quarterly, to hold to her and her Heirs for ever, 
in Caſe ſhe ſhould ſurvive ber Mother 


Potter, and not 
otherwiſe ; and gave to the ſaid Elizabeth "Nicholls ſecond 
Daughter of her Niece Martha Nicholls an Annuity of 51. to 
be paid her quarterly, free from Taxes, to hold to her and her 
Heirs for ever, in Caſe the ſaid Elizabeth Nicholls ſhould ſurvive 
the Teftatrix's Siſter Mary Potter, to her Niece the Defendant 
Martha Dimmock an Annuity of 101. to hold to her and her 
Heirs for ever, and to her Daughter the Defendant Elizabeth 
Dimmock an Annuity of 5/. to hold to her and her Heirs for 
ever; all the ſaid Annuities to be paid quarterly at Lach- day, 
Midſummer, Michaelmas, and Chriſtmas ; and the Payments to 

in at ſuch of the ſaid Quarter-Days as ſhould firſt happen 
next after her Deceaſe; and directed that all the ſaid Annuities 
ſhould be charged upon and paid ont of her perſonal Eſtate 
by the Defendant Fob: Norman, until a Purchaſe could be 
made for the more ſure Payment thereof, and the Teſtatrix 


directed that Fohn Norman ſhould lay out the Sum of 1000 J. 


or ſuch other. Sum of Money as ſhould be ſufficient to make a 
Purchaſe of ſome Freehold Lands of Inheritance within 50 
Miles of London, and ſettle the ſame for the more ſure 578 
ment of all theſe Annuities, which Lands ſhould only be ſu 

jeR to the Payment thereof; but if any of the Rents remained, 
ſuch Surplus ſhould be yearly divided among the Annuitants 


in Proportion to their reſpective Annuities, and appointed Jabn 


Norman ſole Truſtee to pay them during his Life, and ſuch 
other Perſon or Perſons and their Heirs, as he ſhould appoint 
Truſtee or Truſtees to pay the ſame after his Death, and to 
receive the Rent of the Eſtates ſo to be purchaſed for that 
Purpoſe. . 


The Queſtion was, Whether the Annuities given by theWill of 


Elizabeth Boddington to Elizabeth Potter, Elizabeth Nicholls, 


Martha Dimmock, and Elizabeth Dimmock, ſhould be taken as a 
Satisfaction of the like Annuities given to them by the Will of 
Thomas Boddington, (they being bequeathed by her who having her 
Husband's perſonal Eſtate, was become a Debtor in Reſpect 
thereof, and conſequently might intend the Legacies in Satiſ- 
faction of ſuch Debt) or whether they ſhould have the ſeveral 


Annuitics given to them by both the Wills? 


Lord 


J34 
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555 of Elizabeth Boddington to the Defendants Elizabeth Potter and 


+. their ſurvivi 


Elizabeth Nicholls, ad dees _ pony» py 
others, can be no 


© . - tence to lay wall ie 4 Sat den of the Annie 


thay abſolutely by the Teſtator Thomas Boddrngton's Will. 

As to the Annuiti gag 29. 126 Dekendancs Marche 
1 lizabeth Dimmocl Will of the Teſtatrix, altho 

be of the ſame yearly Value, and greater in Point of Du- 
ration than thoſe given by the Teſtator's Will, yet as ſhe has not 
declared, that the uns ſhall be a Stb dan fir the other, I ſee 
no Reaſon why it may not be ſupp ed the Teſtatrix intended to 
be kind as well as juſt to her Huſband's Relations, and to make 
an Addition to what he had given them. 

Wherefore decree that the Defendants Martha and Elizabeth 
Dimmock ſhall have the ſeveral Annuities given them by both 
Wills, and that the other Defendants Ei h Potter and Eli- 
zabeth Nicholls, beſides what is given them by the Teſtator, 
ſhall alſo have the Annuities given 8 
Teſtatrix, * W 
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At the Rolls. - ey: | : 


Taking a Ti Bill was brought by Thomas Hawkins Brother and 


Bill pro Con- Heir of Fobn Hawkins, to ſet aſide his Brother's Will 
feſſo not of 


long ſtand- dated the 1ſt of December 1727, whereby the Teſta- 
been former- t Faphet E, charging the fame with ſome Legacies 
ly the Frac- and Charities; the Bill ſuggeſted, that the Defendant had ob- 
0 air tained this Will by Fraud and Impoſition. 
Ee : 

| Proof of the Subſtance of the Bill, though the Defendant ſtood out to the laſt Proceſs, But 

latterly the Practice has been, that if the Defendatr appears to a Bill and ſtands out in Con- 
tempt to a Sequeſtration, the Cauſe is ſet down to be heard, and the Record of the Bill pro- 
duced and taken pro Confeſſo; but if Time be given to a Defendant to anſwer, though after 


the Sequeſtration, and though the Anſwer be reported inſufficient, yet the Bill ſhall not be 
taken pro Confeſſo. | 


FIR 5 29 
FE s” » . 8 ad * 13 


The Defendant Crook having appeared to the Bill, ſtood in 


Contempt to a Sequeſtration for not anſwering ; whereupon 
Plaintiff obtained an Order for ſetting down the Cauſe, to the 
Intent the Bill might be taken pro confeſſo; but the Defendant 
having procured an Order for putting off the Cauſe for ſome few 
Days, in the mean time put in an Anſwer, to which the Plain- 
iff took above twenty Bxoepdons and the Anſwer being re- 
rted inſufficient as to moſt of theſe, the Plaintiff the 
dant with a Subpena for a better Anſwer ; whereupon the 


Defendant put in a ſecond Anſwer, which was alſo in- 
ſufficient in near twenty Exceptions; eighteen of which were 
in Relation to Letters written by the t to the Teſtator 


Hawkins, the Bill praying a Diſcovery, whether the Defendant 
did write ſuch Letters: And theſe being in the Hands of 5: 
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Plaintiff's Clerk in Court, and the Defendant (havi 
along from the Time of exhibiting the Bill in the 


Letters to him in the King's Bench Priſon, that he might be 


558 


mining any Witneſs; whereas when the [Defendant puts in an 


enabled to anſwer concerning them, ond cl po 

Maſter of the Rolls that the Plai iff's Clerk in Court might at- 
tend the Defendant in the Priſon of B. R. fi in his Pe- 
tition, that he could not otherwiſe put in-a fu wer. 

But this being only two Days 3 „ 
* 3m. qader 00. rils hd ave v. conſe, , and after two inſufh- 
cient Anſwers, the Maſter of took it to be for Delay 
only, and refuſed the 52 whereupon the Defendant put 
in a third Anſwer, ting forth that he cool not andwer po 
tively as to theſe ſeveral Letters, having had no 
ſeeing them, but that he did believe. he wrote ſuch Letters, — 
alſo anſwered the other two Exceptions. This Anſwer was put 
in on the Saturday, and the Cauſe came on the Monday follow- 
ing, when I moved that the Defendant, might have farther 
— 5 % The Practice of taking a Bill ro cfaſe 
ä e, I/, a pro ia dat 
of long n put the Plaintiff to 
make Proof of the Subſtance of the 1; tho the Defendant 
re, Jay vr 9 Sequeſration. 1 e 
Sir Fame: us nere. In 1 Fern.” 247. 

verſus 3 the Court appeared to be in Doubt, 9 — 
je cee ee ee, and indeed the 75 — 
it was extraordinary, to every confeſſo which 
4 lee e t into a 
Bill, and make all paſs for Truth. 2d, | af pe; this 
Order muſt be, that the Defendant appearing, and refuſing to 
put in any Anſwer at all, the Plaintiff is by that Means inca- 
pable of joining Iſſue, and deprived of the of exa- 


Anſwer, —.—— be inſufficient, 


the Plaintiff has it then in 


e what had not been anſwered 
would be taken pro confeſs,” but even | 
ently anſwered ; — it ſeemed very 


Fes 
T 


laid the Defendant had anſwered-all-the Tr 
of it, and the Plaintiff ecquielced n — 
that as confeſſed, 
yet, when all the 
of 


H 
4 


f 
t 
iy 
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tiff's Clerk in Court. e ene es 
On the other Side it was ſaid, that this Order for taking the 
Bill pro confeſſo was uſual, when no Anſwer was put in, and an 
inſufficient Anſwer being as no Anſwer, the was - there- 
fore regular; that though the Court had afterwards indulged 559 ll - 
the Defendant in giving him farther Time, yet he having made 
an ill Uſe of ſuch Ind ce, deſerved no Favour; and it was 
no Anſwer to fay, that by an inſufficient Anſwer the Plaintiff is 
put into a Condition to examine his Witneſſes, and prove his 
whole Bill, fince the Juſtice of this Court was not thereby fa. 
tisfied; for the Plaintiff was intitled to have a Diſcovery from 
the Defendant, and (it might be) of ſuch Facts as could not be 
otherwiſe proved by the Plaintiff; therefore it was juſt to ſay 
in this, as well as in other Reſpects, that an inſufficient Anſwer 
was no Anſwer, That farther, this Method of Equity in taking 
a Bill pro confeſſo was conſonant to the Rule and Practice of 
Courts at Law, where, if the Defendant makes Default by 
Nihil dicit, Judgment is immediately given in Debt, or in 

Caſes, where the Thing demanded is certain; but where the 
Matter ſued for conſiſts in Damages, a Judgment interlocutory 

is given, after which a Writ of Enquiry * aſcertain the 
Damages, and then follows the Judgment fin. 
Whereupon, altho' no Precedent was cited in the Caſe, the 
Bill was in Part read, and his Honour the Maſter f the Rolls 

N his final Decree, for the Defendant to account for 
the Rents and Profits received by him, that there ſhould be a 

ual Injunction, and a Reconveyance. . 

But an A (a) being brought from this Decree before 
Lord Chancellor King, his Lordſhip differed in Opinion, obſer- 
ving that though in this Caſe there was an Order for a Sequeſ- 
tration before any Anſwer put in, yet the Court would con- 
ſider how Matters ſtood when the Decree to take the Bill pro 
confeſſo was made ; it was ſufficient there was at that Time an 
Anſwer put in, and that it was an Anſwer, plainly appeared, 560 
— admitted to be ſo, even hy the Plaintiff himſelf, 

E W 1 it could not, with 

any Propriety of Speech, a better Anſwer, unleſs there 
was ſome Anſwer put in before. That here was alſo a third 
Anſwer, which muſt be admitted to be a full one, becauſe not 
referrect for Inſufficiency. Now he could not (he ſaid) recon- 
cile it to Reaſon or common Senſe, that a Defendant ſhould be 
faid'to confeſs the whole Bill to be true, when it appeared 
the Maſter's Report, (which was a Record of the ſame Court 
that he had anſwered the Part of it, and when the Plain- 
tiff himſelf had taken the firſt Anſwer to be an Anſwer in Part, 
by ſerving the Defendant with Proceſs to put in a better. 

' Wherefore the Decree at the Rolls for taking the Bill pro cur- 


to, though the ſame had been left in the Hands of the Plain- 
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Fether had ſeveral Children, amd in bu 


Part dad in his — Lr 
Father died initeſtate, of a onſiderable * 

the Iſſue of the dead Child muſt hring into 
Fate received in Part of leere as he, 1 
have done, Jr 


| iſt . Lane ing a diſtri- 
Tele of rune for the Oikien of h d Child,.. _ butire Share, 
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e 2 died in Fes ef u real Efinty Ove of the 
LI of 36 l per amm, and poſſeſſed wag = > ph S 
450 4, by Will — —— iſed all Girl of a- 


and 2 th Ne OR 
Caſe the Daughter re twenty. one or inge, cars 
mate the Defendant Charles Hair, Cowper,r und — 
Guardians to his ſaid Da , defir Boarding 
the Infant and of her Eſtate during her { | — cod 
ator dying in April 7725, Adrininiſtration "way granted to the 10 bh own 
Guardians during the Minority of the Daughter. Son, who 
fine; the Court ordered the Guardian to produce the Girl in Court, and then committed 
her to the ainſt the Guardian who 
married the Ward to her Diſparagement; bu —— Ward not 


Cowper, one of the Guardians, 3 under 
him while be lived ; but he dying in May laſt, ſhe was placed 


at a Boarding School at Sali by the ſurviving Guardians, 
and afterwards the Defendant Harris, one of the Guardians, 


— — a — 
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an 


Lord Chancellor on Motion ordered Harris the Guardian to 
bring into Court this Infant whom he had married to his Son, 
aud that he, his Son, and the Infant ſhould attend, who accond- 
ingly all attending, | | 

+ Mr. Verney moved, that tho the Defendant Harris was a 
teſtamentary Guardian, yet having in 10-perfidious 'a- Manner 
at broken his Truſt, ' and married his Ward to his own Sen Who 
Pon” was worth nothing, the Court of Chancery, the Guardian of all 
Ingnfants, and which had a Superintendency and Cognizance of 
all Truſts, ought to commit this perfidious Guardian, and not 
0 ſuffer the Girl, now but nine Vears and three Months old, to 
4 | continue to — 3 WhO ring 15 Eſtate 
ought not to be with Opportunities of inveigling her, 
= enting her from diſagreeing to the Marriage when ſhe 
| ſhould come to the Age of twelve Years,” which it would be for 
her Intereſt to do; and therefore it was * that the Court 
would commit the Cuſtody to any other Perſon, it being doubt. 
ed whether the other Guardian, who was in Wiltſhire, would take 
her, and it was not proper \to intruſt this Guardian any longer 

with the Cuſtody of the Infapt. 


Tord Chancellor : The Infant Girl never baving been under S 
the Care of the Court, nor committed by the Court to the Cuſ- 


2 Vide tody of the Defendant Harris, I do not think this (a) an im- 


ante ige, mediate Contempt of the Court; but then it is a very ill Thing 


77 —— in the Guardian to marry this Child to his own Son, and puniſn- 


ady Shafiſ- able by an Information; and I will have this Guardian bound 
bury. over with Sureties to be taken by the Mafter, to appear and an- 
„ee e to be exhibited by the Attorney General 
As to the Child let her be delivered over by this Knaviſh 

Guardian to the other Guardian Treacle, but he being at 
in the Country, the Child ſhall be placed with the Plaintiff's 
Clerk in Court, to be by him delivered to Treacle, who (it is to 
be preſumed) will act, as he has not yet renounced the Guar- 
dianſhip ; and let it be done this Afternoon, otherwiſe Harris 

the Guardian to. ſtand committed. 


DE 


5 6, 


. 2+ oy - = 14. 
— o 
* * - 1 : f 
6 0-14 EE. -4 k Say 
, | ; | 299 f 14 
| 5 1 E *. 1 3 
C * 


* | N . C "164 
2 [4 


Term.S. Hillari, 
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Coker == Farewell. * Caſs 160. 
Lord Ch. 


0 . Baits of this Cauſe, the Lord Chanceltr di- 2 


rected an Iſſus to be tried at the then next Aſſizes at .. J 
DAN whether by the general Words of the 

, the examined at 
6. e the Pt rnd with was by a ſpeci- a former 
4 Jah, a Verdi paſſed for the Plaintiff ; but upon a Motion 5 | of an 
1 8 Trial, it being ſent by the Lord Chancellor to the — 


hes tha wa to be tried again, Mr. Pater and 
N That Evidence was iven on both who has been 


we ye 2nd they 1 Oka thought this proper to to be the Cauſe, 
* tried again, but that one of the LIAN in caſe he 
* Plainti was fince dead, by Means whereof the Plaintiff dies, not 
ight ſuffer on ſuch new Trial, and that en he mer e 
d againſt any new Trial”, may be read, 


but what he 
ſwore at the former Trial may be given in Evidence. 


in Queſtion were intend- A Wind 


After which Certificate, there was another Motion for a new 
Trial ; and the Maſter of the Rolls being preſent in Court, and 
_— LG his Thoughts on this Matter, his Honour 

faid, the only Objection to the new Trial, a to be the 


ppeared 
564. Death of the Witneſs, and though it had been ſaid, that the 


Weight of a living Witneſs be greater than Depoſitions, - 
yet it was his Opinion, that ſince this Witneſs had been exami- 
ned in the Cauſe, and was dead, the Depoſitions might be read 
alſo, as the Teſtimony — tha 
former Trial, might be in Evidence againſt the 
ſame Parties, he ther chk, chat e 
Fe rd 


— —— „ 2 — — ̃ꝗ : 
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ſuffered by the Death oth Wind Goth th 
loſt the Advantage of croſs-examining. Court * 
dered a new Trial to be had at the Bar of the Common 


Pleas, where, after a I D Evidence on both Sides, the i 7 


Jury found a Verdict for the 
to the former 2 


2 a 


E 


in moved for; upon 
B. „ 
1 70 ee 
n very Kang —— given on 
Oh hr . 5 that he could not — blamed the Verdict, 
on which Side ſoever it had 2 and that he could not 
ſay this Verdict was again 
Afterwards another A ICS was made for a new Trial, 
when it was inſiſted, that this Matter relating to an Inheri- 
tance, it would be very hard to have the Right determined 
by one Trial, Met a at Bar, and divers Caſes were ci 
2 _ the where new Trials were — after a Trial at (a) Bar; and 
Caſe of this ought the. 47a as es Caſe, where 
CI there had been Verdict en Ve and conſequently the 
Matter ſeemed to be left at large. 
But the Chancellor and the Mafer of the Rolls denioſ a new 
Trial; 1 otherwiſe chere would be no End off Suits; 
chat a "at Bar, where more Time might be allowed, p 4 
| the” Party was put to mare Expence, was of greater Weight 
than one by Ni prius; chat the Intent of the Court in ſend- 
ing the Cauſe to Fe arhed at Ber was, that it might be final; 
| but this Caſe was the ſtronger, as the Iſſue to be tried related 
on to the Intention of the Party, and not to any legal Title, 
which Queſtion might have been determined 1 the Hearing, 
without ever {ending it to a Trial ; and here a Trial at 
Bar, this might j "Ui e Preference a Fr by Ng 
Prius, and was ſufficient to ſatisf/) the Conſcience of the 
Court; but that Mill, if the Party, againſt whom the Decree 
my Horus he had a legal * the Court did not debar him 
ot that, 


A 


dun, Chapman E at verſus Monſon & 6 


Lord Chan- 


cellor King. | | Contra. 8 
4 4 

every 
0 b E Nuatig in me original Bil 'were Occup of 
Land within, T Meadow and Paſture Ground within the Pariſhes 725 
3 Winthorp, in the County of Lincoln, but did not i 
ab, ſhall. 
; a 

Penn Acre for all Paſtur if he tres biin the 

1 b, to pay Tiber in Kind, ature Land wi th ren . 
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3 and they. brought their Bil! 
of Lands, nt, 


on Behalf of themſtlves and others, 
who did not inhabit Within Gyr theſe Pariſhes, 'to, eſtabliſh 


a Modus fot Tithes. ' V4 no d toatoc 3412 8 


The Modis, Jad, way chat in the two-Pariſhesof 


and Winthorp, the Biſhop of Lincoln for the Time being Was 


Impropriator, and the Defendant Mr. Momon Beſſee for three 
Lives under the Biſhop; tlie Pariſhes were near the Sea; and 
conſiſted” chiefly of Lands; and the Modus, as to the 
Pariſh of Burgh was, that every Perſon-not inhabiting with- 
in the Pariſhes of Burgb and Winthorp, ying any :Meadow 
and Paſture Land within the Pariſh of Burg, had Time out of 
Mind paid to the Appropriator of the Pariſh, his Farmer.or 
Tenant, on every Good-Fr:day, or as ſoon aſter as demanded, 
the Sum of 4d. per Acre every Year as a Modus, in Satisfaction 


for all Tithes, n f 


n ame Cuſtom be W was: laid for the 
Occup ers of Meadow and Paſture Lands within the. Pariſh — 
Vintborp, not inhabiting within the Pariſhes of Wint 
Burgh, chat they ſhould be pr 1 ying of Tithes 
in Kind, paying 4 Modus of 4d per Acre- ſor every Acre of 
Meatbw dr Pattote within de fad Pariſh of Wintbory, and fo 
in Proportion for any greater or leſſer 20; e ane 

The Defendant Mr. Monſon to 
* on the Face thereof, that this was am uhrenſonable 


odus, as it favoured Foreigners, not Inhabitants within the 


Pariſh, more than thoſe who were Inhabitants, and bore the 
chargeable and burdenſome Offices of the Fariſh; allo, becauſe 
the Modus was uncertain, and not permanent, and in one | Year 
Tithes might be paid, and in the next a Madaus but in the third 
Year Tithes in Kind again, for which were cited 1 Lev. 116; 
and 1 Keb. 602. Bawdry verſus Buſbell, where, upon a Motion 
for a Prohibition, the whole Court held this to be an unrea« 
ſonable Modus ; and PER in Kab it i fd, to 2 
Invention to cheat the Parſon. hi Tei. 
Lord Chancelhy took Time till nn Hap 10 lock bande 
Books, and then declared he did not a wha Lay — 
given in Levinz, that the Inhabitants oug 
in the Modus than the Forei n Reps th tune 
liable to the Nepairs and Ve ents of — whereas by 
epd Lan win th Part Co,” 66. 6. a Foreigner o- 
g Lands within the Pariſh, tho' living:ouvofthe Pariſh, 
able to the Repairs, and to be taxed even to the | Ornaments 
worm tb there being no Reaſon, but that as he ig an In- 
habitant in one Neſpect, he ſhould be ſo in all, as to paying 
Rates and Taxes ; and his Lordſhi called this a ſudden Opinion 
upon a Motion, and therefore not allow the Demurrer. 


Vor. II. 1 Afterwards 
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Afterwards in Hill. Term 1729, this Cauſe coming on to be 
heard, Lord Chancellor deſired to be affiſted by Mr. Juſtice 
Reynolds, and Mr. Juſtice Forteſcue, who being preſent, and 
the Cuſtom being declared by the Court to be well proved, the 


aſtice For- only Queſtion was, Whethet the Modus was good in Law? 


1ſt the Mouus it was inſiſted; That as Tithes are a Re- 
venue of Common Right belonging to the Church, ſo every 
Cuſtom derogating from this common Right ought to be taken 
ſtrictly; that according to this Cuſtom, if an Inhabitant of the 
Pariſh of Burgh, occupying Lands within the Pariſh, ſhould 
leave the Pariſh, and take an Houſe, or even a Lodging in aß 
neighbouring Pariſh except Winthorp, this would intitle him to 
the Advantage of the Modus; fo that an Inhabitant by his own 
voluntary Act, and by ſo light a one, as going (perhaps) on 
the other Side of the High-way or Hedge, (which poſſibly may 
be the Boundary of the Pariſh) would be privileged from paying 
Tithes in Kind; that tho' it ſhould be admitted, a Modus 
would be good, that every Inhabitant, or Occupier of Lands 
within the Pariſh (tho not an Inhabitant) ſhould pay 4d. 
an Acre for every Acre of Paſture or Meadow Land within the 
Pariſh:. Yet (as in the principal Caſe) for a Modus to ariſe on 
ſo frivolous an Account, as that of leaving the Pariſh, and 
taking an Houſe or Lodging in the next Pariſh, was unrea- 
ſonable, juſt in the ſame Manner, as if there ſhould be a Modus 
or Cuſtom, that if any Inhabitant left the Town, and continued 
to occupy Lands there, he ſhould. be intitled to the Benefit of 
a Modus, purely 'on the Conſideration of his having left the 
Town, which ſurely would not be good ; for the Conſideration 
to intitle a Pariſhioner to a Modus, muſt be ſomething which 
was (originally at leaſt) for the Benefit of the Parſon, and there- 
fore a Conſideration that the Pariſhioner was to repai 
Church, would not be good; ſecus if the Modus were in Con- 
ſideration of his repairing the Chancel, or even the Parſon's 
Pew ; but the Pariſhioners leaving the Pariſh would be fo far 
from being a Benefit to the Parſon, that it would turn much to 
his Diſadvantage, by depriving him of the perſonal and ſmall 
Tithes; that every Modus for Tithe,” if good, muſt be ſup- 
poſed to have had a reaſonable Commencement ; but what rea- 
ſonable Cauſe could be aſſigned for the Commencement of this 
Modus, which ſo manifeſtly favoured mere ws and Fo- 
reigners, beyond the Inhabitants of the Place, and which would 
tempt and encourage. every Inhabitant to deſert the Town, for 
the Sake of that prevailing Motive, his own Intereſt, which 
Means the Pariſh might become deſolate, and the Parſon have 
no Pariſhioners left to preach to. Again, every Modus in Lieu 
of Tithes muſt be ſuppoſed to have commenced originally by 
the Agreement and Conſent of Parſon, Patron and Ordinary ; 
but what could be imagined to have induced the yo 
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as by which he be de- 
of all his Pariſhioners, n ion 
Payment of Tithes ? Alfo every Modus which 


5 ſee Degg's Parſons Counſellor 308. 


6 ap. 16. where it is ſaid the Law ſo much abhors Fraud in this 
509 Ripe 


pect, as to allow of nothing which may introduce it, In x 
Leo. 99. Stebbs verſus Grodlack, the Parſon of Lercume in Berks 
libelled in the Spiritual Court againſt the Defendant for Tithes 
of Corn; the Defendant ſhewed a Cuſtom in Letcome, that 
the Farſon, as a Modus for the Tithe of Corn, ſhould have the 
tenth Land ſown with Corn, and ſhould begin his Reckoning at 
the Land which was next the Church, and ſo the next Year 
at the next Land, Gc. and inſiſted on this Cuſtom : The 
Parſon thereupon ſhewed, that the Defendant the Farmer by 
Fraud and Covin, every Year ſowed the tenth Land very thin 
with Corn, and never dung'd or manured it, ſo that the other 
nine Lands, each brought forth every Year thrice as much as 
the Parſon's Land ; w ; in Regard the Defendant had 
abuſed the Cuſtom, the Parſon ſued for Tithes in Kind. The 
Farmer at firſt got a Prohibition on Account of the Cuſtom, 
but the Parſon afterwards had a Conſultation, Wray Chief 
Juſtice ſaying this Cuſtom was againſt common Reaſon, Now 
if this were ſo, that a Modus conducing to Fraud was ill, how 
can any Modus be a greater Inlet to Fraud, or more produc- 
tive of it than this, where ſome of the Pariſhioners would be 
continually leaving the Pariſh, and taking Lodgings in the next, 
to avoid paying Tithes in Kind, and thoſe who ſtaid behind, 
would be continuall —_— g on the Parſon by threatning to 
leave the Pariſh, if he of half his Dues? Betis, 
every Modus in Lieu of Tithes ought to be certain and 
nent; in Salk, 656. Archbiſhop 0 Tork verſus Duke of — 
caſtle, it is ſaid b the Judges (tho in other Matters they dif- 
fered) that a Moda muſt be an annua] Profit both certain and 
permanent; and the Words in Deg. 308. are, That * 
« Modus muſt. have Continuance, and cannot be good at 
Time, and ſleep at another.“ That as Reaſon was - op a- 
gainſt the Cuſtom, ſo there were two expreſs Authorities, 
(viz.) 1 Lev. 116, and 1 Keb. 602. and tho' the Reaſon in 
1 Lev. might go a little too far, in ſaying the Cuſtom ou — 


rather to favour the Pariſhioners than Foreigners, by R 


that the Pariſhioners were at the Charge 2 — repairing the Church, 
whereas even Foreigners were liable to be taxed that Pur- 


poſe if they occupied Lands within the Pariſh ; yet ſo far it 


might be u Favour of Inhabitants F 

that they gel in to burdenſome Offices, _ — 
and Overſeers, who by the Stat. of 43 Eliz. are directed to be 
choſen yearly out of the principal Inhabitants; or if an Oc- 
cupier of Lands only was an Inhabitant to all PA Pur- 


dee. dt” Ma, TIE "PSY „ 1 — a FIR 


* x , W& : 5 * 7 2 15 # \ 
— is = - cit 4. — 3 


* . OO OO . ˙ *» — ęũ AK 7˙·˙ 


NL i 


— —— ——— 


poſes, then there would be no Ground for the Cnſtom to male 
4 Diſünction; that the Cuſtom: ſaxing ann P cop 
Lands, and not an Inhabitant, - fiibuld be intitled to- the 
of the Mydys) was uncerram, as it did not ſay for Bow long 
Time ſuch Perſon hond not have inhabited within the Parigh, - - 
whether for a Weck of a Month, Ger Alb as every Perſon © 
occupying Lande, who wis not an Inhabitunt ought'to(qay 44 
an Acre, and ſo in Proportion” for any leſſer Quantity; this (it 
was obſerved) was one Parthi 5 for every ſixteenth Part of 
Acre; but if it ſhould be but à ſeventeenth- Part, then ir would 
” ral gen 


amount to a Cuſtom in non dłcimundpvv . 
Attornty General contra As this Mudus has been unintertupt 
ed Time out of Mind, ſo there may have been a Purchaſer of 
Part of chis Land, who has . for 1 
pendance upon the Modus, and conſequently, by ſetting aſide 
| ths Modes, the Purchaſer would be injured.” Tbere iu fo Ne 
codeſſſity that the Modus ſhould be I in Godb.: 194. 
Brown's Caſe, a Man had a Modus decimandi for Hay in Blk 571. 
acre, he ſowed the ſaid Acre ſeven Years together with Com, 
yet this was held not to deſtroy the Modus, but that the fame 
ſhould continue, when the Acre was made into Hay; alſo it is 
there faid,-that if the Vicar be endowed of Tithes of Hay, the 
fame Cloſe, when kept as Meadow and ' mowed,” ſhall pay 
Tithes to the Vicar, and when ſown with Corn, ſhall pay 
Tithes of Corn to the Parſon; by which Caſe it appears not to 
be neceſſary, chat che ſame Land ſhould always pay a Modus, 
but may ſometimes pay Tithes in Kind, and ſometimes a Modus, 
and yet the Modus ſubſiſt. With regard to the Fraud objected, 
as incident to the Modus in the principal Caſe, that which every 
Thing is liable to, cannot be a good Objection againſt any parti- 
cular Thing ; for this Fraud oy be ſuggeſted in all Modus's; 
particularly in the Caſe in Godbolt, the Land-owner might ſa 
to tlie Parſon, if you will compound with me for Tithes, l will 
ſow the Land, elſe I will mow it and uſe it for Meadow, and 
then you (the Parſon) will not have the Tithes, but the Vicar. 
In the Caſe of 'Coltford verſus Peaſe, Co. Elix. 136. a Cuſtom 
was, that Time out of Mind every Inhabitant of Sale; who oc- 
cupied Paſture Lands in Dale, paid Tithes for theſe Paſture 
Lands to the Vicar of Sale, and that the Vicar paid 2 d. for 
every Acre to the Parſon of Dale; the Court held this a good 
Cuſtom, though it depended on the Uncertaincy of an Inhabi- 
tancy, and that the Vicar of Sales paying 2 d. per Acre to the 
Farin of the other Patiſh for this Paſture, was the fame Thing 
as if this Compoſition were paid by the Occupier of the 
itſelf, being equally beneficial to the Parſon. Then as to the 
Commencement of this Modus, the ſame may have been a rea- 
ſonable one, fince this Pariſh of Burgh, having a great Tract of 
Land, it might be for the Good of the Land and of the Parfon 
to incourage Foreigners ta come, take and manure * 


JN 


De Term. S. III. 1729. 


exempting them from paying of Tithes in Kind, but Mill 
572 Yes © 
the 


were to pay 4 the Parſon, which was for 
Patſon's Benefit, as it might be ſuppoſed, that otherwiſe the 
Land would have lain waſte; uncultivated, and yield no Profit, 
conſequently no Tithes at all. 8 | 
Tbe Lord Chancellor and the two Judges held this a good M. Every Me- 
dus; they admitted, that every Madus muſt be certain, and if it 8 
was uncertain, no Length of Time would make it good; and elſe iris void, 
as to a Modus being void for Uncertainty, Mr, Juſtice F- and no 
teſeue cited 2 Rol. Abr. 265. where a Preſcription to pay a 22 
Penny or thereabouts for every Acre of arable Land, was held make it 
void for the Uncertainty ; but he alſo cited a Caſe in the Ex- good. Thus 
chequer in 1726. where there was a Modus to pay 12 d. an Acre wy ons 
for Up-Land and 64. for Marſh-Land, and held good. But 5 J. 0. 
they all thought the Modus in the preſent Caſe certain, 4 d. per thereabouts 
Acre for every Acre of Paſture and Meadow Ground ied - every 
by thoſe that were not Inhabitants within the Pariſh ; in which 5 — 
Caſe the Parſon had no Reaſon to object that the Modus was not pay 12 4. per 
more extenſive, that it did not extend to all the Land in the Acreforeve- - 
Pariſh, whether occupied by Inhabitants, or by ſuch as were Gg Tang 
not Inhabitants; for that had been more to the Prejudice of the and 64. for 
Parſon, who, in the preſent Caſe, had Tithes in Kind of the every Acre 
Inhabitants for their Land ; and as the Modus for paying 4 d. per Land 1054 
Acre for all the Land in the Pariſh, (whether occupied by the 
= 


Inhabitants or not) had been good, 4 ors this was 
becauſe more beneficial to the = one vn, 
certain, becauſe the Parſon was always ſure of having either 
4d. per Acre, or what was better, his Tithes in Kind 
the cited from Gadbolt, it a not to be neceſſary, 25 while the 
that the Modus ſhould every Year take place; and here, wben- Religious 
ever it ſhould happen that the Paſture or Meadow Land were the Lands in 
occupied by Foreigners, then the Modus would certainly ariſe ; their own 


w 6 


which notwithſtanding has been always adjudged a good Cuſ- 
tom; the like Anſwer might be given to the Objection to that 
Part of the Cuſtom, where the Occupier of this Land was not 
to be an Inhabitant either of Burgh or Winthorp ; for if he were 
an Inhabitant of either of thoſe two Pariſhes, he was to 
Tithes in Kind, which was ſtill in Favour of the Parſon. The 
Court admitted, that every Modus muſt be ſuppoſed to have had Not necef- 
a reaſBnable Commencement ; but as to the Neceſſity of ſhew. J few 
ing now that the Modus is reaſonable, that ſeemed not to be fo 4 Wb 
clear; for theſe Modus's having been from Time immemorial, Commence- 
Vol. II. 1 none 


not now capable of being thewn at this great 


| | 
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ſon, Patron 
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Parſons, and 

though the 

Inſtrument 


of the KA- 


greement be 
le the 
Meats wi 
be good. 


none can know but that there were ſuch Circurriſtaness in - 


ancient Times, as might have made ſuch a Compoſition Yeaſt | 


able, tho' at preſent they may not be diſeoverubſe; that It way 
enough to ſatisfy us at this Time of Day, that the Parſon,” Pa. 
tron and Ordinary, before the reſtrictive Statutes, might bind 
the Revenues of the Parſon, and that all theſe Modws's' muſt 
have had their Commencement from an Inſtrument figfitd: by 
the Parſon, Patron and Ordinary; but there could be n Cs: 
lour to ſay, that becauſe ſuch Inſtrument in fo gre ary 
of Time had been loſt, therefore the Modus ſhould be loſt ao 
indeed fo far the Law went in Favour of the Church, as that 
if the Inſtrument which the Parſon, Patton and Ordinary, bad 
given to a Layman, Owner of ſuch a Farm, to diſch the 
Farm of all Tithes, (though this would be good while the In: 
ſtrument could be ſhewn) ſhould be once lock this being a Pri. 
vilege in non decimandb, the Privilege would be loſt by the Loſs 
of the Deed; but that in the preſent Cafe, there was fi 
Ground to inſiſt on the Cuftom's being unreaſonable; for the 
Tithes are the Reward for the Trouble and Cate which the Par- 


ſon takes of the Souls of his Patiſhioners, in which Caſe the 
Labourer is worthy of his Hire; but then, as the Parſon is got 


bound to go out of his Pariſh to viſit thoſe who 1 
Land within the Pariſh, fo it is but reaſonable; that they 

have not the Benefit of the Parſon's Cate, ſhould anſwer the 
leis Duty to him, and may well be excuſed for a Modus of 44. 
an Acre, which the Parſon cannot ſay is too little, efpecially in 


this Caſe, when Part of his Proof is, that a whole Acre was 


let for 12 d. or 8 d. an Acre in the Times of Edward the Firſt 


and Second, a Reaſon for avoiding this Modus, as being origi- 


nally too much. As to the Caſe in Levinz, that wi obſerved 
to be a ſudden Opinion of the Judges, upon à Motion only, and 


_ (perhaps) only the Counſel that made the Motion wis | 


d, kee of the other Side; neither is the Caſe men · 
tioned in er coternporary Reports; as Raymond, Sider in, 
&c. Alſo Mr. Juſtice Reywolds aſſeing, with regard to the Pa- 
riſn called Skegneſs, (concerning the Tithes and Modus whereof 
this Motion was made in Lev.) how the Practice had been; and 
whether Tithes in Kind; or a Modus had been ſince paid'? it 
was, anſwered, that notwithſtanding that Opinion, t 
Modus had been obſerved, and Tithes in Kind not paid, whi 
ſhewed, that no Regard was had to the Opinion, and that the 
Parſon was not adviſed to rely upon it. Laſtly, the (Bugrelhi 
and Judges laid great Weight on four Precedents in the' Ex- 
chequer, cited by the: Counſel for the Pariſhioners, Where that 


Court reſolued ſuch a Cuſtom and Modus" to be good, and in 
ſome of theſe Caſes condemned the Parſon in Colts; for coo- 57 


teſting the Modus, particularly Brown's Entries, 194, 199. = 
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with a Prohibition granted 
Wherefore the whole Court aoning the Abu to be good, 
Time was given to the Biſhbp till next Day to give his An- 
_ whether he would tiy the which the Biſhop 


ETAL the Modus, and diſmiſs 
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Term. S. Trinitatis, 


Caſe 188. Middleton Walker, Plaintiff * 
Ifrael Moollaſton, Defendant. 


An Admi- {HIS was a Judgment given in the Common Pleas, 
niſtrator 


wherein the now Defendant was Plaintiff, in an 4/- 


pendenie lite I. ſumgſit on a promiſſory Note brought by the then Plain- 
Will. ye tiff Woollaſton, as Adminiſtrator de 1 Nathanael 


maintain Clerk, nom Adminiſtrat by Frances his late Wife and Executrix, 
Actions for pendente lite in the Spiritual Court touching the Will of the ſaid 
Dede dus Frances, in which Suit in the Spiritual Court Woollafton the 
to the De- Executor named in the Will of Frances was Plaintiff, againſt 
ceaſed. 


the Nephews and Nieces of Frances Clerk : The Plaintiff in the 


Court below recovered Judgment, and 52. Damages, upon 
which the Defendant below (Walker) bringing a Writ of Error, 
and aſſigning the general Errors: 


The Queſtion was, Whether an Adminiſtrator pendente lite, 


where the Suit in the Spiritual Court is touching the Executor- 
ſhip, may maintain an Action for recovering the Debts due to 
the Deceaſed ? 
And to ſhew that he.might, I argued as follows : 
1/, What I ſhall il 


240, I ſhall mention ſuch Authorities as are in my Favour, 
zaly, The great Inconveniencies that would enſue if the Law 
were againſt me in this Point, And, 
In the laſt Place ſhall endeavour to give an Anſwer to thoſe 
|. Caſes which have been cited on the other Side. 


Firſt, 


' $76 


upon will be the Reaſon of the 577 
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ted. I ſhall inſtance in the common Caſe, where an Infant 
er the Age of ſeventeen Years) is made Executor; here, 
F 
Vears, is ime incapable of acting as Executor, 
r . 
2 Minority of the Infant (until his Age of feventeen) 
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verſus Haſlerig; and indeed ſuch Suits. are really ad I 
the they are brought in Order 


he. is ſo far. privy; to this Judgrt 
facias he (the Executor) may 


s Caſe, ſo as the Adminiſtrator wn 
251. Carver 
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4. a 


ec̃̃aeutorſhip may, if he makes a 
Caſe was, H. being an Adminiſtra 


— 


dente lite, (tho touching the Executorſhip) be allowed to an- 


tain an Action alſo, ſince both are but temporary Adminiſtrati. 


ons ? one determining on the Infant's coming to ſeventeen, and 
the other with the End of the Suit in the Spiritual Court ; why 
ſhould not theſe temporary Adminiſtrations equally impower 
each Adminiſtrator to ſue ? or rather, do not all the Authorities 
warranting an Adminiſtrator during Minority, &c. to ſue, 
prove ſtrong for us in the preſent Caſe? I own, it has been a 
Queſtion, Whether the Ordinary could grant Adminiſtration 
durante abſentid of the next of Kin beyond the Seas. 1 Lutw. 
42. and 4 Mod. 14. Clare verſus Hodge. And I find in a 
uſcript Report which I have, that the- late Chief Juſtice 
Pratt of Counſel in that Cauſe, objected it was a void Admini- 


ſtration, as it might end ſoon after granted, and yet neither the 
Adminiſtrator himſelf, nor any of the Debtors to the Eſtate of 


the Deceaſed know when it ended; becauſe the next of Kin 
might return from beyond Sea, and the Adminiſtrator, or the 
Debtors of the Deceaſed, know nothing of it; that by this Means 
the Debtors of the Deceaſed would be drawn in to make Pay- 
ments to the Adminiſtrator, after the next of Kin's Return, 


quently after the Adminiſtration was determined, and that ſuch © © 


an Adminiſtrator durante abſentid, Sc. might be 3 
from bringing wy Actions againſt the Debtors of the Deceaſed, 
foraſmuch as ſuch Action muſt abate by the Return of the next 


of Kin from beyond Sea before the Judgment, and the Admi- 


niſtrator loſe his Coſts. But notwithſtanding theſe Objections 


' (which were really made, tho' not reported in the Books) the 


Court adjudged ſuch an Adminiſtration granted durante abſentid, 
Ge. to be good; and the very Reaſon given, as reported in 
Lutw. is, © to prevent the grand Inconvenience that would 


* enſue, if the Debts of the Deceaſed could not be recovered 


during the Abſence of the Executor beyond Sea.” The 
Court farther ſaid, that if any of the Debtors of the Deceaſed 
paid his Debt to ſuch an Adminiſtrator durante abſentid, &c. 
tho” it was after the Return of the Executor; yet if the Debtor 
who paid the Money had no Notice of ſuch Return, it would 
be a good Payment. Now this Caſe proves, not only that an 
Adminiſtration durante abſentid, &c. is good, but that the chief 
Reaſon inducing the Court to be of that Opinion was, that by 
the Adminiſtrator's being 
Deceaſed, the grand Inconvenience which otherwiſe might +4 
pen would be prevented; and if an Adminiſtrator durante ab- 
ſentid, &c, may ſue, within the ſame Reaſon ought an Admi- 
niſtrator pendente lite. The Caſe in 1 Salk. 42. 5 0 

ſus May, not only proves that an Adminiſtrator durante abſentid 


may bring an Action, but alſo is an expreſs Authority in this 


very Point, that an Adminiſtrator pendente lite touching the Ex- 
Averment, That 
ante abſentid of J. 8. 

R 


. 


enabled to get in the Debts due to the 


laughter ver- 


J79 


5 


58 
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an Executor, brought an Action of Debt on a Bond, but did 
not aver that J. S. the Executor was then abſent, or where he 
was; upon which the Court ſaid, it was but reaſonable the Or- 
dinary ſhould have Power to grant Adminiſtration” dufing 
Abſence, as well as during Minority; or pendente lite, and that 
ſuch Adminiſtrator is accountable to the Executor, whoſe Ab- 
ſence muſt be intended an Abſence beyond Sea ; but the Plain- 
tiff ought to aver him to be abſent, Now in this Caſe it ap- 
pears the Court put theſe three temporary Adminiſtrators 
upon the fame Footing ; and I believe, in all Books, where 
named, they are conſidered as on the Level, and if fo, no Rea- 
ſon can be given why an Adminiſtrator pendente lite touching an 
Executorſhip ſhould not bring an Action, as well as an Admi- 
niſtrator during Minority, or during Abſence ; nay, the allow. 
ing the Adminiſtrator durante abſentid to bring an Action ig a 
ſtronger Caſe than the preſent ; becauſe there the Adminiſtration 
may determine, and yet neither the Plaintiff the Adminiſtrator, 
nor the Defendant the Debtor, know any Thing of, nor have 
any Poſſibility to diſcover it; alſo in that Caſe there is all the 

Time a good Executor capable of acting, who may prove the 
Will by Commiſſion, or fue by Letter of Attorney ; whereas 
the End of a Suit during the Pendency whereof Adminiſtration 


is to continue, may be ſeen by any one at any Time reſorting 
to the Proceedings in the Court where the Litigation touching 
the Executorſhip depended : Therefore all theſe Authorities 
which warrant Actions to be brought 2 an Adminiſtrator 
during the Abſence of an Executor, are j 
ties for me ; and the Caſe of Slaughter verſus May mentioning 
that of an Adminiſtrator pendente lite touching an Executor, is 


ſo many Authori- 


an Authority in the very Point. In Gibſon's Codex Furis Ex- 
clefiaſtici Anglicant ¶ Page $744 theſe three temporary Admi- 
niſtrations are taken Notice of, 1 the ſame Footing; 
beſides which, is added, That though there be no Suit or 


Controverſy depending touching the Executorſhip, and tho 
there be an Executor, yet if he does not come in the Ordi- 


” may grant a temporary Adminiſtration until the Exe- 
. — ewes in and the Will.“ Alſo it is held, that 
if an Executor becomes Lunatick, and diſ- 
abled from acting, there, for Neceſſity's Sake, the Ordinary 
may grant a tem Adminiſtration with the Will annexed ; 
this I remember was faid by Holt Chief Juſtice, in the Caſe of 
Hills verſus Milli, 4 ro ſhort in 1 Salk, 36. but that 
otherwiſe it was if an Executor became a Bankrupt,” becauſe 
there being no Diſability in ſuch Caſe, no tem Admini- 
ſtration be granted : But of very little Uſe would all theſe 
temporary Adminiſtrations be, if by Virtue of them the Debts 
of the Deceaſed could not be recover d. wt 9113 


582 It is objected that no Adminiſtrator before the Statute of 31 


Edw. 3. cap. 11. could bring an Action, and that the Statute 


p unn 


impowering an Adminiſtrator to ſue, does not extend to one 

Reſp. All theſe temporary Adminiſtrators are equally out of 
* and in ſuch Adminiſtrations the 2 is not 
bound to grant them to the next of Kin, as was held Hab. 2 50. 
Bryers verius Goddard, and 1 Vent. 2 19. Thomas verſus Butler , 
but if an Adminiſtrator during the Minority or Abſence of an 
Executor may fue, tho out of the Statute, why may not an 
Adminiſtrator pendente lite ſue alſo? I take all theſe temporary 
Adminiſtrators to be within the Reaſon and Equity of the Sta- 
tute of Edw. 3. as they are deputed by the Ordinary, which are 
the very Words; and ſince in all thoſe Caſes the Deceaſed dies 
for the Time, and to ſome Purpoſes, inteſtate, there is then no 
Perſon to act as Executor. | 


| Suppoſe theſe conſiſted only, or chiefly, in outſtanding Debs, 
owing on hazardous Securities, or from Perſons in doubtful 
Circumſtances, in apparent Danger of being loſt, if not ſued 
for in Time; wok] in ne an irreparable Loſs to the E- 
tate, and to the Creditors of the Deceaſed, if for Want of 
a Power given by Law to the Adminiſtrator pendente lite, 
all thoſe Debts ſhould be loſt ? Suppoſe the chief Part of the E- 


f 


ſtate conſiſted of Debts in Trade, as Book-Debts, which are 
e Contract and liable to be barred by the Statute of Limi- 
ions, and that the ſix Years have begun to incur in the Life- 

the Deccaſed, and conſequently muſt run on; would 


110 


| 
F 
f 


to ſue for theſe Book- in. 
t them from being barred by the Statute, and 
te of the Deceaſed, and perhaps fave 

itors from being ruined ? The other Side, in this 
are endeavouring to ea very nice Difference, where 
is none, berwixs/ an Adminiſtrator pendente te 
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and whatever ſuch Adminiſtrator does receive of the Eſtate of 
DRE, he muſt be accountable for to the Executor when 
he ſhall have proved the Will. Beſides, as this Adminiſtrator 
is allowed to be ſued, why ſhould he not alſo be allowed to ſue, 
why ſhould it not be mutual, eſpecially ſince the allowing him 
0 {us is the only Way to enable to anſwer the Suits 
brought againſt him? I muſt own, that an Executor de ſon tor: 
may be ſued, and yet cannot fue ; for as he comes in entirely 
by rong, and as a Tort-feaſor, he ſhall have none of the Pri- 
* Sela e but in the preſent Caſe, our Ad- 
e lite cannot be ſaid to come in by Wrong, 
A melee wotiop the Act of the Court, of that Court 
too, which has a proper Juriſdition in granting Adminiſtrati- 


2 It will be itted, that an Adminiſtrator durante minore 


(I prefiine) be allowed an Adminiſtrator e 


why is this, when ſuch Adminiſtrators can | e 
Surel for the Sake of Neceſlity, and to prevent theſe bone per. 


; and is there not the ſame Neceſſity 


of Adeninifiration 74 lie, to no 
Clligendum bona; Ce. 
And now, as to the Authorities which have * Gted on 


the other Side; tho' I here beg Leave to x 
leſs than ſolemn Reſolutions, ſuch as are 
ſon, ought to be ſufficient to introduce ſo — an veni- 
= whereas (as I take it) all the Authorities cited a- 
gainſt us, there is not one Caſe adjudged in the Point. | 
As to Moor 636. Robin's Caſe, (Trin. 43. Elia.) it was thus: 
Two Executors conteſt in the Spiritual Court, whereupon the 


the Court (ſemble ſays the ) that be could not do. 
Vor. II, 5 G 
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no Judgment, nor any Reaſon given in Support of the Opi- 
Pl and to 9 this Authority, I would quote 25 
it the Caſe of Slaughter verſus May in Salk. 42. and the Rea- 
ſon giyen in 1 Lutw. 242. for the Reſolution in Clare yerſys 
Hedge; here are two Authorities to one which ſay it is à great 
Inconyenience where none can ſue for the Debts of the De- 
ceaſed ; and as they are the latter, fo are they the better Autho- 
rities. As to Carthew's Rep. 1 53. Frederick verſus Hook, that 
was an Action of Debt on a Bond brought by the Plaintiff Fe. 
derick, on a ſpecial nn N the Bond, pendente lite 
concerning the laſt Will of the Lady Frederick ; the Defendant 
pleaded in Abatement, that the Lady Frederick made her Vill, 
and thereby conſtituted the Plaintiff her Executor, and that 
the Plaintiff ſaſcepit Jiper ſe onus executtonts teſtament! preditf, 
and prayed the Judgment of the Court, for that the Plaintiff 
brought his Action as Adminiſtrator and not as Executor; upon 
which the Plaintiff demurred ; the Court held that the Admini- 
ſtration granted pendente lite in the Spiritual Court concern- 
ing a Will was utterly void, and that the Difference was, 
where there is a Controverſy in, the Spiritual Court concernin 
a Right of Adminiſtration, and where it is concerning a wil 
as in that Caſe; that in the firſt the Adminiſtration, granted 
pendente lite is „but otherwiſe where the Controverſy is 
concerning a Will, for he who comes in under a Will ſhall avoid 5 86 
all which an Adminiſtrator can do, and then it is ſaid in the 
End of tlie Caſe, that the Plaintiff proceeded no farther in that 
Action: Now it is plain upon the Words of the Book, that this 
Caſe was never adjudged, but the ObjeAion ſtarted upon the 
Demurrer; and at that Time the Court held the Adminiſtration 
granted pendente lite touching the Will void, whereupon. it is 
ſaid, that the Plaintiff p no farther in that Action; and 
| | poſſibly he had no Occaſion ; the Defendant in ſo plain a Caſe as 
| / that of Debt on Bond, having gained ſome Time by his Plea, 
; | probably paid the Money, or it may be, the Will of Lady Fre- 
derick was ſoon afterwards proved, and ſo the Objection re- 
| moved; but this is not mentioned, only ſo far appears, that no 
| | Judgment was given in the Caſe. In the next place it is ob- 
ſervable, that this very Authority allows an Adminiſtration 
| | granted pendente lite touching an Adminiſtration to be good; 
whereas this Temporary one is as much out of the Statutes ena- 
= bling the Ordinary to grant Adminiſtration, as any other Tem- 
| porary Adminiſtration whatever, and ſo this very Caſe cited on 
4 the other Side, anſwers one of the Objections which they 
| | make : But the Reaſon is very flight which is given by the 
| Book to make a Difference betwixt an Adminiſtration granted 
ßbendente lite touching an Adminiſtration, viz. that this is good; 
| but that an Adminiſtration granted pendente lite concerning a 
| | Will is void; why? Becauſe he that comes in under the Will 
E - ſhall avoid all that an Adminiſtrator pendente lite can do; "his 
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this un le A i is but this 
that an Executor ſhall avoid any Grant, Aſſignment, or Re- 
leaſe made by an Adminiſtrator e lite of any Part of che 
Deceaſed's Eſtate, if made to his Prejudice; but the Admini- 
ſtrator's ſuing for Debts due to the Deceaſed, and preventing 
587 their being loſt by the Debtor s becoming inſolvent, or. from be- | 
ing barred by the Statute ef Limitation, is a Service-and can be | 
no Prejudice to the Executor. The Adminiſtrator pendente lite, 
as ſoon as +: receives a Debt, is accountable for it and _ 1 
it over to the Executor; it cannot ſurely be intended; b 
Reaſon of the Executor's. ayoiding all Acts of the 22 
ſtrator pendente lite, that if ſuch Aitwiniſtrator recovers Judg- 
ment againſt a Debtor of the Deceaſed for a Debt due to him, 
and takes out Execution, that the Executor ſhall avoid all this, | 
and make the Debtor pay the Debt over again, which he was 
before compelled to. pay by Courſe of Law, and which the 
Executor is at liberty to receive at his Pleaſure from the Admi- 
niſtrator ary lite; this would be doing a great Hardſhip 
without the leaſt Occaſion. 
Or, putting this Caſe farther ; ſuppoſe the Adminiſtrator pen- 
dente lite had got Judgment againſt a Debtor of the Deceaſed, 
and had — — the Debt, but before any Execution 
ſued the Executor had proved the Will, whereby Admini- 
ſtration pendente lite had « determined, could this any ways preju- 
dice the Executor? No; ſo far from it, that (as I take Lo 
Executor, when he: has on roved/ the Will, may take Advantage 
of this Judgment, and bring a ſpecial Scire facias in order to 
ſue out Execution on it in the ſame Manner as an Infant Execu- 
tor, having attained ſeventeen, may ſue out a ſpecial Scire fa- 
cias upon « Judgment recovered by an Adminiſtrator during the 
Minority the Executor, which has been adjudged ; ſo that 
the Reaſon giyen why the Executor ſhall avoid any Act done 
by the Adminiſtrator pendente lite, can only relate to Grants, Aſ- 
ſignments or Releaſes made by ſuch an Adminiſtrator to the Pre- 
judice of the Executor; whereas all thoſe which are done for-his 
Benefit ſhall ſtand, 
588 The other Caſe is that of Smith verſus Smith, cited by Ser- 
jeant Cartberw, in his Report of the former of Frederick verſus 
Hook, from 3 Keb. 54. and this I admit to have been adjudged ; 
but however, it will not (as I N 3 to be material 
to the preſent Queſtion ; there Plaintiff brought Frover as 
Executor for the Converſion. of ſome Goods; and on Not guilty 
pleaded, the Jury found a ſpecial Verdict, that the Plaintiff was 
the Executor named in the Will of J. S. that the Goods in 
Queſtion were the, Goods of J. S. and that the Defendant in 
the Action of Trover had Adminiſtration granted to him of the 
Goods of J. S. pendente lite touching the Will; adjudged for 
the Plaintiff in Trover, becauſe the Adminiſtration was merely 
void ; and the. Book fays, that this Judgment was alſo given 
| - Upon 
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ment was very right and juſt I freely allow ; but that the ſame 
was given upon the Diſtinction berwixt an Adminiſtration pendente 
kte touching a Will, and an Adminiſtration pendente Hite touch - 
ing an Adminiſtration, I can hardly think ; all determined in 
this Caſe is, that the Property of the Goods of the Deceaſed 
Was in the Executor, arid not in the Adminiſtrator peridente lite, 
which I admit: For ſo in the Caſe where an Adminiſtration is 
granted durante minore ætate of an Executor, the Pr of 
the Goods is in ſuch Infant Executor; and therefore an 
niſtrator during Minority cannot ſell any of the Goods, which 
he neceſſarily might do, if he had the Property. But it is plain, 
that an Adminiſtrator durante minore ætatè may ſue for the 
due to the Deceaſed, tho he cannot aſſign or ſell any of his Goods; 
and therefore this Caſe only ſhews, that an Adminiſtrator pendente 
lite is upon the Level with an Adminiſtrator during the Mino- 
rity of an Infant Executor, which I do not controvert. So 
that upon the whole, as the principal Caſe in Serjeant Cartheu's 589 
Reports of Frederick verſus Hook is not adjudged ; and as the 
Reaſon given for the Opinion of the Court rather weakens its 
Authority, and that cited there and reported in Keble, of Smith 
| verſus Smith, though adjudged, is not to the Purpoſe ;- I hum- 
| bly apprehend, that from the Reaſon of the Caſe now in Que- 
ſtion, which' is ſtrong for us, from the very great Miſchief and 
Inconvenience that would follow, if an Adminiſtrator e 
lite could not ſue and recover Debts due to the Deceaſed, to the 
reat- Loſs of his Creditors, and perhaps to the Ruin of the 
te; as there is not one adjudged Caſe againſt us, and on the 
other Hand ſeveral in our Favour determining that a Temporary 
Adminiſtrator may ſue; and in the laſt place, as there are 
others that put all theſe T y Adminiſtrators upon a Ba- 
lance, or upon the ſame Footing, I am to pray that the Judg- 
ment given in C. B. may be now affirmed. ns 
Whereupon the Lord Raymond Thief Juſtice, Page and Pro- 
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the Debts of the Deceaſed; — Kite. there ing 00. 

Executor that can ſue, ſuch Caſe is within the ſame Miſchief, 

which would:be attended with very great Inconveniencies, for 

the Reaſons that had been given; that the Caſe of an Admini- 

ſtrator during the Abſence of the Executor was ſtronger, there 

being an Executor capable of acting, who might by Commiſ- 

ſion prove the Will, and ſue by Attorney; that all theſe Tem- 
Adminiſtrations, tho out of the Statutes of Edw. 3. 

and Hen, 8, were yet allowed to be within the Equity of thoſe 590 


*» Gan” 0" 94 th 
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_ . Statutes for the Eaſe and Convenience of the Subject, which 
- -- .ought to be conſidered; that in the Caſes cited from Moor and 
Carthew there was no judgment; and the Reaſon given in the 
latter of thoſe Books, did not maintain the Opinion. 

But Lee Juſtice doubted ; for he ſaid, an Adminiſtration fes 
dente lite touching the Executorſhip ſcemed to differ from Ad- 
miniſtrations durante minore ætate, or durante abſentid of an 
3 becauſe in the two laſt Caſes the Adminiſtrations 

cum teftamento annexo, which cannot be done when 
the the Wil is in ' Controverſy; & adjorn. But 3 * was 


afterwards affirmed with the Concurrence of Mir. Juſtice 
Lee. 
1 * : 4; | ob. _ Caſe 189. 
Ex parte Aiſcough. - Pr 
. cellor King. 


PON: a Petition for a Writ de Ventre ierten, the Caſe Writ 4. Ven- 
was: Sir John Chaplyn Bart. a young Gentleman of 7 «qr 

about the Age of nineteen, ſeiſed of a great real Eſtate in Lin: 

colnſhire; was drawn in by one Morris a Bailiff, who lived in 

Clare- Market, to marry his Daughter, an Infant about ſixteen, 

and after the Marriage Sir John was prevailed upon to make his 

Will, and thereby to deviſe all his perſonal Eſtate to his Wife; 

within two Months after the Marriage Sir Jobn died, leaving 

thres Siſters, Dan, Heirs at AW, in Caſe of no Iflue 


Widow 9 ing, to be wich Child; the three Siſters 
— for a Writ de Ventre inppiciendo, inſiſting by their 
| | tr this wa a. Writ at Common Law, a Matter of 
 . Right, and ef proper in the preſent Caſe, where the Pe- 
titioners Family d be erden th poſed upon already, firſt ;/ 
te improvidert and unequal Marriage, and afterwards by the Es 
Will, which gave all: the Teſtator's perſonal Eſtate to this new 
| Wife, from whence there was Room to ſuſpect another 

Fraud might be put upon the Family by a falſe and ſuppoſiti- 
tious Child, and flee, and or thi Parpoſe , their 
pogo 


* « Bill 1 


Land quity, — 
a > 


Charity on the Death of 4. without Iſſue, A. dying and leg « Widow of 


a 
ll Fame, who pretended to be with Child. 
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Land and ſettled on A. (who was an extravagant Perſon): for 
Life, Remainder to his firſt, &c. Son in Tail Male, Remainder 392 
to his Daughters in Tail general, Remainder to a Charity: A. 
married a Woman of an ill Reputation, and dying ſoon after, 
the Wife pretended to be with Child; whereupon the er 
of the Rolls, in order to preſerve the Charity from any 
and ſuppoſititious Child, decreed the Maſter to int two 
Midwives, who ſhould reſort to the Widow, ſearch her, and 
ſee whether ſhe was with Child or not, and attend at the Birth; 
and that afterwards, there being an Attendance on the Maſter in 
Relation to this Cauſe, the Widow perceiving the Matter 
would be diſcovered, voluntarily came before the Maſter, and 
declared that ſhe was not with Child ; by which Means the 
Right to the Money was preſerved for the Charity. | 
The Petitioners in the principal Caſe farther prayed, that 
whereas the Widow was now at her late Husband's Seat in 
(a) Vide Lincolnſhire, this might be as her (a) Caſtle, wherein ſhe 
1 Inſt. 8. b. ſhould be confined and continue until the Time of her Deli- 
very, and that ſome Woman might be always reſident with her 
both before and at the Birth. Ty 8 
Againſt which it was urged, that here was no Crime in Sir 
Jobn the Infant's marrying Morris's Daughter, or in her being 
married to Sir Joby, who was of Age to chuſe a Wife for 
himſelf, and who might think Beauty and Virtue a ſufficient 
Portion; eſpecially when his Fortune had put him above the 
Want of Money; that here was not the leaſt Imputation on 


the Lady's Character ; that as it had-not appeared any Fraud or 
Colluſion was intended, it was very un e to ſuſpect 
ſhe would be guilty of impoſing a falſe Child on the Family; 

alſo, that the other Side ought to have proved Sir Fobn died 
ide ſeiſed of ſome Lands in () Fee- ſimple, whereas it was te- 59 
nſt. ubi ported that by a Family Settlement the Eſtate was intailed ; 
ſopra. that it would be an Hardſhip on a Lady of fo tender Years to 
ſend a Jury of Matrons to inſpect her; and ſhe being now 
with Child, S Giyguooue Danſoquence, and occaſion 
a Miſcarriage, a Thing poſſibly wiſhed for by the other Side ; 
however. it was hoped the Court would not grant this Writ un- 
o 02; then. wh * 
ing at t in Lencolnſhire, it was repreſented to be an 
Houſe much out of Repair, and that ſhe having no Friend 
or Relations in that Neighbourhood, it would be cruel to force 
| her to continue there; alſo Affidavits were read, proving ſbe 

| was with Child, which Fact was not diſputed. 
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ſbiciendo iſſue at Michaelmas, 


Lord Chancellor : I take this Writ de Ventre inſpiciendo to 
be of common Right, it is in the Regi/ter, though not in 
F. N. B. and is for the Security of the next Heir, to guard 
him or her againſt fraudulent or ſuppoſititious Births ; as to 
what is objected, that the Petitioners are intitled only to an 


ogy 
been but in March laſt; conſequently no probability of her 


ſents that ſhe ſhall be in Town before Michaelmas, and reſide 
in St. James's Pariſh in wigs let the Writ de Ventre in- 
to the Sheriff of Mid- 
dleſex; in the mean while the preſent Heirs may ſend two 
Women at ſeaſonable Times, to ſee whether ſhe is with Child, 
they giving reaſonable Notice before Hand, ſo that this may be 
att 
Lady. 


o 


Wot iſſuing out of C. B 
(where the firſt is returnable) to a Caſtle w 


principal Caſe, the Lord Chancellor ſaid, there was no Occafion 


to execute the Writ in that ſtrict Manner, OG 
, ight be 


Skill had from Time to Time free Acceſs to 
preſent at the Birth. IAN 


George 


the Sheriff is 
| to keep her ſafely; wide Cro. Fac. 685, 686. But in the 


Held to be a 
Writ of 
Rioht, being 
ight, bei 
to ſecure = 
next Heir 


being brought to Bed before Chri/tmas, and as her Father con- 9 


ſtate-tail was 
a Fee- ſimple 
conditional. 


A Widow 
being ad- 
mitted to be 
with Child, 


with as little Inconyenience as poſſible to the young * 
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Lord Chas: jr Charles Vernon Kut. 
cellor King. 


Cale 190. George Vernon "Eſq; and = 


younger Sons of Sir Tho- 
mas . deceaſed) and'| 
Charles Vernon and he: + Plamtiffe ; 
mas Vernon 1nfants, t 
two Sons of the ſaid 57 AN 
Charles Vernon, by their 
Father and next Friend, { 


= Fane Vernon Widew, Exe-" 
cutrix of Thomas Vernon 
1 fs decea ſells” who was 
eldeſt ſurvivin oP, | 

be, the. l Sir. Tho 
ernon, und was E 1 
tor of his eldeſt Brother 


— — 


— 
— 


* 


Y 
. 


0 Nena Vernon deceaſed. | 
Covenant in « HIS Bill 3 2 ſpecific aalen of 
Conſidera- Articles, whereby 'Thomas . Verm the Defendant's 5 


— 1 l Husband and Teſtator covenanted inter al to purchaſe Lands 


ne Lands of of 350. per Annum, and ſettle them on himſelf for Life, 
* Remainder-to his Wite the Defendant for Life, Remainder to 
—_—_— 7 a their firſt, Sc. Son in Tail Male, Remainder to the Heirs 
Wife and the Male of the Body of the ſaid Thomas Vernon by any other 
Iſſue Male Wife, Remainder to his Brother the Plaintiff George Vernon 
of the Mar- for Life, Remainder to his firſt, Cc. Son in Tail Male, Re- 
3 mainder to the Plaintiff Sir Charles in like Manner, Remainder 
the Brothers to himſelf 1 in Fee. 


of the p 
Husband; E n e 1 an Execution of this Covenant, and not put the Party to 
an Action of Truſtee's Name. 


The Bill ſet forth, that the Vernon, eldeſt Brother of 
the ſaid Thomas, having acquired a conſiderable perſonal Eſtate 
in Turkey, by his Will, after ſome Legacies, deviſed the Reſi- 
due, being ahout 10,0061. to his Brother the ſaid Thomas Vernon, 
and in Cale he died without Heirs Male of his Body, then P 


© Defendant 


1 


97 


| 


9) 


590 


97 
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his two Brothers, the Plaintiffs George and Sir Charles Vernon, 
to be equally divided between them; ſoon after which the Teſ- 
tator Henry died a Batchelor. 

That afterwards the ſaid Thomas Vernon, the next Brother 
of the Teſtator Henry, intermarried with the Defendant Jane, 
and by Articles made before Marriage dated the 6th of Septem- 
ber 1695, it was agreed, that the ſaid Jane (then Fane Stile) 
ſhould convey her Inheritance in or near Crawley and Chobham 
in Surrey, to the Uſe of him the faid Thomas her intended 
Huſband for his Life, Remainder to herſelf for Life, Re- 
mainder to their firſt and every other Son in Tail Male, Remain- 
der to their Daughters in Tail general, Remainder to Thomas 
Vernon in Fee; in Conſideration whereof, and of the ſaid Mar- 
riage, as alſo of 1500/, in Money, Thomas Vernon covenanted 
to purchaſe Lands of 3 50. per Annum and ſettle them on 
himſelf and his Wife Jane for their Lives, Remainder to 
their firſt and every other Son in Tail Male, Remainder to the 
Heirs Male of the Body of Thomas Vernon, Remainder to the 
Plaintiff George Vernon for Life, Remainder to his firſt and 
every other Son in Tail Male, Remainder to the Plaintiff Sir 
Charles Vernon for Life, Remainder to his firſt and every other 
Son in Tail Male, Remainder to Thomas Vernon in Fee; to 
which Article Sir Thomas Vernon the Father was a Party, but 
neither gave, nor covenanted to pay or ſettle any Thing upon 
the Marriage. | 

Soon after the Marriage was ſolemnized, and Thomas Vernon 
having omitted to ſettle any Lands to ſuch Uſes as were agreed 
to be limited by the Articles, deviſed all his real and perſonal 
Eſtate to the Defendant Jane his Wife and Executrix, 1 
with Portions for his three Daughters, and in Auguſt 1726 died 
without Iſſue Male: Whereupon 

His two Brothers the Plaintiffs now brought their Bill for a 
ſpecific Performance of theſe Articles, (viz.) that Lands of 
3501, a Year ſhould be purchaſed and ſettled agreeable thereto. 

For the Plaintiffs it was inſiſted, that Thomas Vernon having 
ſolemnly on his Marriage covenanted to make this Settlement to 
his own Brothers, and upon that Inducement the Father having 
come into the Articles, and as it was a reaſonable Covenant in 
it ſelf, ſo it was juſt Mr. Vernon ſhould be compelled to make it 
good, and ſettle Lands in Manner as aforeſaid ; that it was to 

p 


reſumed Mr. Vernon, the Defendant's late Husband and 
Teſtator, entered the more readily into the Agreement, in or- 
der to make ſome Satisfaction for the Advanta ing to 
him by the void Deviſe over of his Brother —— onal 
Eſtate, in Caſe of Failure of Iſſue Male of his Body, to his 
two Brothers the Plaintiffs e and Sir Charles Vernon; alſo 
— Pn — On 

O '« Dear! od to  Marri * 

in N and ſettling Lands accordingly; and ſeveral Caſes 

oL, II. 1 were 


„ 
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(a) Ante were cited in Behalf of the Plaintiffs, particularly that of (a) 
245. Oſgood and Strode, determined firſt by Lord Macclesfield, and 
| afterwards affirmed on a Re-hearing by Lord King, where a 
Covenant for ſettling Lands on a Nephew, in Default of the 
Son's dying without Iſſue Male, was decreed to be carried into 
Execution. | A | 
For the Defendant it was urged, that the Covenant, as to 
the Plaintiffs the Brothers of Thomas Vernon, was merely vo- 
luntary, not within any of the Conſiderations expreſſed in the 
Articles, which were that of Marriage, of the Wife's cove- 
nanting to ſettle her Inheritance, and the pecuniary Portion of 
I cool. which ſhe brought, and that theſe being all expres 
Confiderations, no other could be intended, exprefſio unius eſt 
excluſio alterius ; that in Bedell's Caſe, 7 Co. 40. it is ſaid, if 
the Father, in Conſideration of 100 J. paid by his Son, cove- 
nants to ſtand ſeiſed to the Uſe of the Son, this Deed mult ope- 
rate as a Bargain and Sale, and be inrolled, though in Caſe of 
a San, by Reaſon of the expreſs Conſideration; and ſo here no 
Conſideration could be intended but what appeared, which 
Caſe was the ſtronger, as the uſual Clauſes (vi2z.) and for divers 
other Cauſes and Confiderations, is omitted in the Deed : That 
if by a different Deed, and not by theſe Articles, Thomas Ver- 
non had covenanted to ſettle Lands of 3501. per Annum, with- 
out any Conſideration, Equity would not have compelled him 
to perform it; and as a Nudum pactum would not bind at Law, 
ſo neither would a Covenant if voluntary, and without a Conſi- 
deration, oblige in Equity; beſides, this Remainder to the Plain- 
tiff's Brothers was not only voluntary but intirely precarious, in 
the Power of Thomas Vernon to have barred at his Pleaſure, by a 
Common Recovery, as ſoon as made; and it muſt have been 59% 
intended that he ſhould never be ſued for a Performance of it, 
ſince the very Suit would be a Provocation to him to bar the 
Remainder when ſettled. 'That as to Sir Thomas Vernon's — 
made Party to the Articles, it could not be material, beca 
nothing moved from him, nor did he undertake to pay or 
ſettle any Thing; and if it was an Objection againſt the De- 
fendant, that Sir Thomas Vernon was a Par „it was ſurely as 
material an one againſt the Plaintiffs, that they were nat Parties 
to the Articles. That the Plaintiffs ſeemed conſcious a Conſi- 
deration was neceſſary, by their endeavouring to boulſter up 
this Covenant, and make it as a Conſideration, that it was done 
by Mr. Vernon with Deſign to make Satisfaction for the per- 
ſonal Eſtate ſettled! by Henry Vernon's Will on the Plaintiffs, 
in. caſe. he (Thomas Vernon) ſhould die without Iſſue Male, 
which from the Remoteneſs of the Limitation veſted abſo- 
lutely in him; whereas the Anfwer' to this was cafy, (vi2-) 
that ſuch Will was either good, in which Caſe the Plaintiffs 
might take Advantage and mak the: beſt of it; or avoid; — 


5 


99 
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then it was out of the Caſe. That as to the Letters ſent by 
the Defendant Jane juſt after the Death of her Huſband, when 
over-whelmed with Grief, and at beſt not knowing the Law, 
theſe were ſaid to be explained by the Evidence of her Brother 
Hornby, to mean no more than that if ſhe was obliged by Law 
to do this, ſhe would not put her Huſband's Brothers to the 
Expence of a Suit, but that ſhe had been fince adviſed the Co- 
venant, being voluntary as to them, was not binding; that as 
to the Caſe of Oſgood and Strode, cited on the other Side, where 
there was a Covenant for ſettling Lands on a Nephew in De- 
fault of the Son's dying without Iſſue Male, that could not be 
called a voluntary Covenant, the Father who joined in the Set- 
tlement having an equitable Intereſt in Part of the Lands ſet- 
tled, and it might well be preſumed he would not have joined, 
unleſs a Remainder had been limited over to the Son of his ſe- 
cond Son, which was the very Reaſon (a) given by the Lord 
Macclesfield in pronouncing that Decree ; whereas there was no 
ſuch Ingredient to be found in the prefent Caſe, the Father, 
though Party to the Articles, contributing nothing on the 
Marriage ; wherefore all that Equity could do, would be to 
decree that the Plaintiffs ſhould have Liberty to bring an 
Action of Covenant in the Truſtees Names the De- 
fendant the Executrix of Thomas Vernon, in o to recover 


Lord Chancellor : As to what has been ſaid of putting the 
Plaintiffs to ſue — * in the 2 of the Truſtees in 
the Marriage Articles for the Recovery of Damages, I do not 
think it wg uate Remedy ; the Party who would be intitled 
to the greateſt Share of the Damages, would (in caſe any ſuch 
were living) be the Plaintiff George Vernon's Son, as having 
the firſt Eſtate-tail ; but there being as yet no ſuch Son, I do 


not ſee how he would have any Part of the age given in 
alſo Si 


the Action of Covenant, were it to be brought; r Charles 
Vernon's eldeſt Son may die without Iſſue, and then the 2 


(a) Ante 
256. 


* 
why u 
— noe” 
t the Pa 
an ſue the 7 
Covenant at 
Law in an 
Action 
brought in 
the Truſtees 
Names. 


Son may be entitled to che firſt, Eſtate of Inheritance in che 


Premiſſes to be purchaſed, who yet. cannot come in for any 
Part of the Damages retovered in the Covenant: But if I decree 
a ſpecific Performance, and a Settlement to be made accord; 
to the Agreement, then each Patty,;/intitled, or to be — 6 
will have Right and Juſtice done them, if not before barred b. 
a legal Conveyance, (viz.) by a Common Recovery. Wi 
Regard to what has been mentioned of Mrs. #ernon's' Letters, 
it is true theſe ought not to bind her, if not bound before by 
the Articles; ſhe might well be under an Apprehenſion of be- 
ing liable by Means , and therefore write ſuch Letters; 
but that would be no Reaſon for her being concluded by her 
Miſapprehenſion. There is no Pretence of any Fraud or Impo- 
fition on Mr, Vernon in the obtaining this Covenant from him, 
* _ 
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(a) In March 
1731-2. 


Caſe 191. 


Lord Chan- 
cellor King. 


* — 


on the contrary, it appears to have been made upon the moſt 
ſolemn Occaſion, that of his Marriage; and to be an Agree- 
ment, which not only his own but alſo his Wife's Relations 
came into ; wherefore as he has in ſo ſolemn a Manner entered 
into it, I do not think he himſelf could have been admitted to 
fay Iwill not perform it, and if fo, his Executrix, who ſtands 
in his Place, cannot be more favoured. - 

Mr. Vernon might be induced to come into this Covenant, 
in order to make ſome Recompence for what was intended the 
Plaintiffs by their elder Brother Henry's Will, I mean the De- 
viſe over of the perſonal Eſtate to them in caſe their Brother 
Thomas ſhould die without Iſſue Male, which has happened; 
he probably did not at firſt know ſuch Deviſe over to be void in 
Law ; indeed none but a Lawyer could know it ; and though 
he might afterwards be adviſed it was void, yet as this was the 
Intention of his Brother expreſſed in his laſt Will, he may have 


thought himſelf in Conſcience bound to make ſome Satisfacti- 


on ; and for this, or ſome other good Reaſon, as for the Sup- 
port of his Name, have entered into the Covenant. Farther, 
no Creditor can here be hurt by a ſpecific Performance of this 
Agreement; wherefore as the Defendant has admitted Aſſets, 
let her purchaſe and make a Settlement of Lands of 3 50 J. per 
Annum purſuant to the Articles, and the Maſter ſettle the Con- 
veyance if the Parties differ. 


As to Coſts, it ſeems this was ſo doubtful a Caſe, that they 601 
were not ſo much as aſked for the Plaintiffs*, 


Upon Appeal to the Lords this Decree was (a) affirmed, 


Duke of Chandos verſus Talbot. 


IR Thomas Doleman the Father, upon a Settlement made 
on his Marriage, had a Power to charge the Manor of 
Shaws in Berks with 1000 J. and in caſe of Non · payment, the 
ſaid Manor and Premiſſes were limited to the Uſe of Truſtees 
and their Heirs, until this 1000 /. and Intereſt ſhould be paid, 
ſubje& to which Charge the Manor, &c. were by that Settle- 
_ limited to the firſt, &c, Sons of Sir Thomas in Tail 
ale. - 
Sir Thomas Doleman made an Appointment of the 1000/. 
unto J. S. under whom the three Children of Lewis Dole- 


man, ſecond Son of Sir Thomas, (viz.) Thomas- Humphrey 
 Doleman, Lewis and Dorothy Doleman, became intitled to 


400 J. 


„This and the Caſe are miſplaced in Point of Time, one hav- 
ing —ů n — 1730, the other in Paſcbæ = 


03 


a 


602 — Pr 


03 derjeant Webb) go 


nuities, Par —— Annum to one Elizabeth S 
for Life, alſo — Legacies, as 500 /. to his Nephew, Lewis 

at hi of twenty-five; 1000 J. to his 

twenty-five ; and devi- 


under the Will is Age of twenty. 
five; and that the Truſtees ſhould out of the Profits pay 30 J. 
fer Annum to Thomas- Humphrey Doleman, and 20 J. per Annum 


twenty-five Years; alſo, that his 
mas- H ſhould attain his Age of twenty-five, the 
miſſes. ſhould be to the Uſe of him and the Heirs Male 
Body, Remainder to Lewis Doleman and the Hei 
Body, Remainder'to Dorothy in like Manner, with 2 
mainders over; and having made his Truſtees Dean, Smit 
2 Executars, the Teftator died the 30th: of {194k | 
ey Dolemar died the 3oth of 1 1712. 
— "acid: without — —-—-— 
pew da hs 9 16. an Infant about ſtæteen Years 
old, havin 2 left bi Mother Mary Webb, who was the Widow 
of Lewis — the Father, (and afterwards Wiſt of Mr. 
o Auguft 1716, Dorothy Dalaman 
intermarried with Jahn: Talbot, who afterwards together with 
his Wife then an Infant afligned over the 10000 
her by her ſaid Uncle Sir Thomas Dolemen's Will ta- Wilbraham 
tor 7 500. Hillary 1719 Talbot and his Wiſe; ſhe having attain · 
ed her Age of twenty-one, levied a Fine to Richard Combs, and 
in Eafter Term then next ſuffered a „and by Deed of 
Leaſe and Releaſe, dated the ad and 3d of March- 1719, de- 
8 the Intent that Nabard 
ee 


Vo T. II. 


given to 


— 


2 


| 
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Combs ſhould have an Annuity or Rent-Charge of 100 /. 
Annum in Fee, in Conſideration of the great and ſignal Services 
done to Mr. Talbot and his Wife, by the ſaid Richard Combs, and 
of 900 /. by him paid or ſecured to be paid to them, the Pre- 
miſſes thus charged to be to the Uſe of Talbot and his Wife for 
their Lives, without Waſte, Remainder to the Uſe of ſuch Per- 
ſons, and for ſuch Intents and Purpoſes, as the Huſband and 
Wife, or the Survivor of them, by Writing under the Hands 
and Seals of them, or the Survivor of them; atteſted by two 
Witneſſes, ſhould appoint, and for Want of ſuch Appointment, 
to Dorothy the Wife in Fee. | 
28th of May 1720, John Talbot articled to ſell the Premiſſes 
to the Duke of Chandos for 207181. the Coppice and Timber 
to be valued and paid for by the Duke; beſides the Purchaſe 
Money; the 3 iſt of January 1722, Dorothy the Wife attained 
ber Age of twenty-five; and on the 17th of December follow- 
ing the Duke of Chandos brought his Bill againſt John Talbot 
and Dorothy his Wife, and others, to have a ſpecific Perfot- 
mance of the Articles; the ſaid Dorothy at the ſame Time bring- 
in beg Croſs Bill to ſet aſide the Fine and Recovery and Deed 
of Ules. . | ; 
The 27th of Fuly 1727, the Cauſes were heard, when fo 604 


6 


r 


much of the Croſs Bill as ſought to ſet aſide the Fine, Recovery 

and Deed of Uſes, was diſmiſſed, the Duke's Articles eſtabliſh- 

ed and decreed to be performed, and the Timber ordered to be 

| valued by two indifferent Perſons to be appointed by the Maſter, 

: who was to ſee what Money his Grace had paid in Satisfaction 
of Incumbrances affecting the Eſtate. \ 


| n The Maſter made his Report, and on Exceptions taken 
2 the Cauſe being again brought on, Points a- 
roſe : 


J, As to two Sums of 133/. 6s. 8 d. and 1331. 6s. 8. 
which were ſaid to be Part of the ſaid 400 J. charged on the Pre- 
miſſes, and which had been aſſigned to Lewis Doleman and 
Dorothy Doleman reſpectively, it was inſiſted that Lewis Doleman 
ſurviving his elder Brother Thomas- Humphrey Doleman, became 
Tenant in Tail of the Eſtate charged with this 133 J. 6s. 8 d. 
which was aſſigned to him, and as an Eſtate-tail was deviſed to 
him by his Uncle Sir Thomas Doleman's Will, this was an Inhe- 
ritance which might endure for ever, and therefore did merge 
the Charge of 1334. 6s. 8d. ay «ne lay him. 
e icol. Sed per Cur : Here can be no Merger, becauſe by the Settle- 
on dc ment made by Sir Thomas Doleman the Father, the Manor and 


tate, which Premiſſes were veſted in Truſtees until Payment of the 400/. 
Eſtate itſelf | which 
comes to the 

Perſon in- 


titled to the Money; if in Fee, the Charge is merged; but where the 1001. charged is ſe- 


* cured by a Term or other legal Eſtate in a third Perſon, there the Charge is not merged, 
| — if the Eſtate which comes to the Perſon intitled to the Money 


— ñ — — —— 
» — — 2 - 
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which legal Eſtate yet continued in them, and which being a 

Fee- ſimple makes it a ſtronger Caſe than that of Thomas and 

Kemyſb, 2 Vern. 348. where there was a Term of 500 Vears 

in Truſtees io ſecure a Daughter's Portion payable at eighteen 

or Marriage, the Fee deſcended to the Daughter, who after- 

wards died unmarried and an Infant about eighteen, having firſt 

made a nuncupative Will, and thereby deviſed all in her Row | 

to her Mother; whereupon it was decreed by the Lord Sommers, 

and affirmed by the Houſe of Lords, . that this Portion was not 

„but ſhould go to her Mother, who had Adminiſtration 

with the Will annexed. Indeed had this been a mere equitable 

Charge upon the Land, and a Fee-ſimple, not an Eſtate-tail 

only, had come to Lewis Doleman the Son, it might then have 

been a Merger. 

2dly, As to the 133 J. 6s. 8 d. aſſigned to Dorothy, it was One having- 
_ urged, that ſhe having joined in a Fine and Recovery of the 2 Sum of 
Premiſſes, this would extinguiſh all her Right to any Thing iſ- _ * 
ſuing out of or charged upon them, either preſent or future, and — le- 
cConſequently barred her Right to the 133 J. 6s. 8 d. to which cured by a 
Opinion the Lord Chancellor at firſt inclined. 8 


third Perſon, 
| levies a Fine 
of the Land; this extinguiſhes his Right to the Charge; ſo if he ſuffers à Recovery. 


But it afterwards * on the Reading of the Will which 
gave the 400 J. to theſe Children of Lewis Doleman the ſecond 
Son, that it was only a at and not any Part of the 
Money ſecured by . N ich Sir Thomas Doleman the 
Father had made upon the Eſtate ; wherefore this Exception to 
the Maſter's Report was waved. 

Another Exception was concerning the Valuation of the 
Timber, and what was Timber ; for the Maſter by his Report 
had charged the Duke with the Valuation of young Sun, 
eſtimated but at 12 d. or 18 d. a-piece, which being ſeveral 
Thouſands amounted to above 400 J. as alſo of Pollards, ſome 
of which were rotten, or contained no Timber; the ſame of 
Walnut-Trees, which were not Timber, 1 ſome of them 
were worth 20 J. and others 40 J. a Tree; alſo Yew, Cherry, 
Crab, Lime and Horſe-Cheſnut Trees were valued as Timber 
in the Maſter's Report. | 
Lord Chancellor : It is the Cuſtom of the Country that makes Ina Porchaſe 
ſome Trees Timber, which in their Nature, generally ſpeaking, where Tim- 
are not fo, as Horſe-Cheſnut and Lime-Trees, fo of Birch: — _ 
Beech and Aſp, and as to Pollards, notwithſtanding what is ſaid de — — 
in Plowd. 470. in the Caſe of Soby verſus Molyns, that theſe are of the Coun- 
not Timber, and that Tithes are to W 22 

mY | | which 28 


Timber, 
which in 


AND Birch, Brock, oc; Pollaed Trans, tO the Batkes ten fanngy to be val as 


. 
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hick could not be if Pollardb were: Timber) yet; if the Blality 

of them be ſound and good; I incline ta think: them Timbers. 

ſerus if not ſound} they being itr ſurl Caſe fit fore nothing bus 
8 | | | 

With regard to the Walnut=Trees: itiwasdaid,. that: tho" theſw 

might be valuable in themſelves, yet ſihoe the Duke by the Ars. 

ticles was only to pay for the Timber, (by which could be meant 

only ſuch Trees as were fit to be uſed in building and repairing 

Houſes) therefore Walnut- Trees being no Ways Fame 

Uſes, were not to be valued; which Rule would: alſo extend to 

young Saplings or Trees called Titlers, tho all: theſes might in 

Time come to be Timber; however, not being ſt wher the Ar- 

ticles were executed or Decree pronounced, the Duke was. not 

to pay for them. | | ; 

Walnut- Lord Chantellor e If a Timber-Tree which may-not/be.wetth 

Trees, where 3 J. or 4 J. ſhall be valued or paid for in the Patchaſe; why not 

of confider- Walnut- Trees, ſome of which may be worth roll. 20 J. or even 

to be eſtimd- 50 l. a- piece? However as theſe Trees ſeem” to be of conſider- 

ted as Tim · able Value, unleſs the Parties can agree amongſt themſelves to 
Tr 8 lump the Valuation, and as it is the Cuſtom. of. the Coun 

Value. and which aſcertains what are Timber-Trees, making ſome to be 

the Parties eſteemed ſuch: which: in their Nature, generally. ſpeaking; are 

cannot agree not, eſpecially in Countries where Timber is ſcarce, I 
oe Ve direct am Iſſue to try whether any, and which of theſs Trees are 


tion of them 


as Timber, by the Cuſtom. of the Country to. be accounted Timber. | 
e Court | 

will ſend it to be tried whether by the Cuſtom of the Country any, and which of theſe are 
Timber-Trees. 3 5 i 


the BEE * — My, 


2 


Then a Queſtion aroſe, ; whether the 10001. I given b 
Sir 7. ay, <a the Son's Will, to Hun OI at x4 
Age of twenty-five Years, and aſſigned by her Huſhand Mr. 
albot and Her before ſhe came to Age, and for the Sum of 
7501. only, was a good Aſſignment; and though Mr. Talbot 
and his Wife did join in a Fine and Recovery of the Premiſſes 
therewith, yet if it were well aſſigned to Wilbraham: 


before the Fine, the ſubſequent Fine could not hurt it; to which. 


the Court agreed. 
And here it was objected, that the Wife being then an In- 
kant, the Aſſignment was void as to her; that it was a Choſe en 
Action in its Nature unaſſignable, and wholly in Contingency 
until Dorothy ſhould attain her Age of twenty-five, before 
which Time if ſhe had died, being a Charge upon the Land, it 
would have ſunk: Alſo this 1000 J. was inſiſted on to be 
merged, becauſe Dorothy living to twenty- five, the Eſtate-Tail 
| becanie compleatly veſted in her, and ſuch Eſtate turned after- 
. wards into a Fee- ſimple by a Recovery; conſequently when the 
Charge upon the Land, and the Land itſelf came to the ſame 


* 
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more than what he had actually laid down, agreea 


feld, affirmed aft 
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Perſon, there muſt be a Merger; that the Iſſue of Dorothy 
could not be charged therewith at the Suit of her Adminiſtra- 
tor, wherefore it could not be faid to ſubſiſt nor be aſſignable; 
but ſuppoſing this 1000 J. to be aſſignable, yet as it was afſſign- 
ed for leſs Money than was really due, (via.) for 750/. inſtead 
of 1000/. the Aſſignee Wilbraham ſhould only have the Money 
he actually paid, and not the whole 1000/1.” which though as 
againſt the Aſſignor he might be intitled to, yet as _ a 
Mortgagee or Creditor of the Aſſignor, he could claim no 
ble to the 
Diſtinction taken in the Caſe of Williams verſus Spring field, 
1 Vern, 476. | - 

To which it was anſwered, that though a Choſe en Action, as 
a Bond, &c, was not in Strictneſs of Law _— yet in 
Equity it was, as every Day's Experience ſhewed ; that though 
the Wife was an Infant when the Aſſignment was made, yet 


that could not be material; for if ſhe had been of Age and 
joined, the Deed as to her would have heen void, and ſhe might 


have pleaded non of factum, but being a perſonal Thing the 
Huſband alone might aſſign it; and with regard to its being a 
Contingency until the Wite Dorothy ſhould come to her Age of 
twenty-five, it had been determined that the Poſſibility of a 
Term, (viz.) where a Term was deviſed to A. for Life, Re- 
mainder to B. for the Reſidue thereof, ſuch Poſſibility might 
be aſſigned even by the Huſband alone, as appears from the Caſe 
of Theobald verſus ay, decreed _—— Lord Maccleſ- 

by the preſent llor, and laſt of 
all by the Houſe of Lords. But were it not in Strictneſs to 
operate by Way of « 46, ee yet it would be good as an 
Agreement, eſpecially when made for a valuable Confideration ; 
that in the Caſe of Beckley (a) and Newland, where two, 
whoſe Wives were Coheireſſes to one Mr. Turgis, and in Ex- 
pectation of gaining conſiderably by him, agreed in Mr. Tur- 
gri's Life-time to divide between them what ſhould come to 
cither of them by Virtue of his Will; this was an ment 
concerning a much more remote Poſſibility than that in the pre- 


A Choſe en 
Action, tho“ 
not aſſign- 
able at Law, 
yet is ſo in E- 
quity, where 
the Husband 
may aſſigu it 
alone, as he 
may any 
other Part of 
the Wife's 
Perſonal 
Eſtate. So 
may a con- 
tingent In- 
tereſt which 
the Husband 
has in Right 
of his Wite, 
5 a 2 
ty ot a 
Term, 
which tho” 


not good 
ſtrictly by 
Way of AG 
ſignment, 
yer will ope· 
rate as an 
Agreement, 
where for a 


ſent Caſe, and yet was eſtabliſhed by a Decree of this Court. „aluable 
| | Conſidera- 
tion. (e) Ante 182. 


Then as to che Obje&tion of the Afſignment's being made for 
7501. inſtead of 1000 J.; the Intereſt of the 7 50 J. from the 


Time of making the Aſſignment to that of Dorothy's attaining 


twenty-five would amount to near 1000 J. and conſidering the 


Chance the Aſſignee run of Dorethy's dying before her Age of 
twenty-five, the very Inſuring of her Life would come to fo 


large a Sum of Money as to make it a dear in. That it 


would be ſtill more unreaſonable, ſhould Mr. Talbot be con- 


ſtrued 


Vor. II. 5 L 
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ſtrued to have deſtroyed his own Aſſignment of this 1000 J. 
Legacy by his own ſubſequent Fine, that he, againſt his own 
Aſſignment, after having received a valuable Conſideration for 
the ſame, nay the full Value, conſidering. the Remoteneſs of 


the Time of Payment, and the Hazard of the Legacies fink= 


ing in the mean while, ſhould have the Legacy again; and 

with Regard to any Judgment or other Creditors of Mr. Talbot, 
as they claimed under him, and had no ſpecific Lien on the 
Legacy, they could not. be in a better Condition than he him- 
ſelf was; for which Reaſons the Lord Chancellor decreed this 

Aſſignment of the 1000/. Legacy to Wilbraham to be good, 
and that he was intitled thereto with Intereſt from the Time 
Dorothy came to the Age of twenty-five, _. | 
The Jaſt Queſtion was touching the Legacy of 500 J. which 
by the firſt Part of the Will of Sir Thomas Doleman was given 
to his Nephew Lewis Doleman to be paid at his Age of twenty 


nty- 
five, and ſo a veſted Legacy as to the perſorial Eſtate, after 


which the Teſtator's real Eſtate was charged therewith ; and in 

Regard Leis Doleman died an Infant of about the Age of 

fifteen, and before the Time appointed for the Payment, it was 

inſiſted that this being a Legacy charged upon Land, did fink 

for the Benefit of the Hæres factus or hatus; that here the 

Premiſſes chargeable with this Legacy, amongſt other Parts of 

the real Eſtate of the Teſtator, were deviſed to. Truſtees and 

Fr their Heirs, npon the Truſts and to the Uſes herein before men- 
A; Legacy tioned ; it was true in Caſe of a of any Sum of Money 
nl Eine out of a perſonal Eſtate to one, 10 be paid at his Age of twen. 
yable to an ty-One or twenty-five, if the Legatee dies before the Time of 
Infant at Payment, it becomes, notwithſtanding, a veſted Legacy tranſ- 
ago wh miſſible to Executors or Adminiſtrators ; but w ſuch 
cher before Legacy is deviſed out of a real Eſtate, and the Legatee dies 
twenty-one, before the Time appointed for Payment, there the Legacy 
His Admin ſhall fink into the Land; becauſe Equity will not load an 
— Heir for the Benefit of an Executor or Adminiſtrator. One 
if the Legacy of the firſt. Caſes of which Nature was that of Paulett and 
is charged Paulett, 1 Vern. 204, 321, where a Portion was charged upon 
Hine. real a Term for Years raiſed out of an Inheritance for that Purpoſe, 


payable to a Daughter at twenty-one or Marriage ; the Daugh- 


ter died before twenty-one unmarried, and her Adminiſtratrix 

ſuing in Equity for this Portion, the Court decreed it ſhould 

fink into the Land, _ 7 
1 ee Caſes ha where Lands were by ae 
wheren + or” charged with Portions for Children, payable at their Ages 0 
82d by Wil eighteen or twenty-one ; and on ihe Child's dying 
upon Land, | | | 
and whereby _ 


Deed pay- 
able to an Infant at 
it Guks into the 


twenty-one; for in both Caſes, if the Infant dies Before twenty-one, 
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ſuch Time, it was objected, that though it had been determi- 


ned, where by Deed or Settlement, Lands were charged with 
Portions for younger Children payable at certain Times, this be- 
ing upon a Marriage Treaty where the Parties contracted and 

i for particular Purpoſes (as the Advancement of Daugh- 


611 ters in Marriage) and when the Fact ſo happened that the 
Daugh 


ters died before they had any Occaſion for their Portions, 
theſe were dectced to fink: Yet a Legacy given by a Will, 


was to be looked upon as a Bounty, and not as ariſing upon any 


Treaty, Contract or Stipulation between the Parties, for which 
Reaſon it ſhould not here fink as in Caſe of a Settlement. 

Notwi ing which, ſuch Diſtinction has been difallow- 
ed, and the Rule in Equity ſettled to the contrary, as appeai 
from the Caſe of Smith and Smith, 2 Vern. ga. where a Porti- 
on charged upon Land by a Will payable at a future Day, on 
the Child's dying before the Day, was determined to fink in 
the Land, to which Purpoſe I cited the Caſe of Jutes and Ferti- 


place, 2 Vern, 416. as in Point, where a Legacy was given out 


of a — — and EPI —_ 1 
ſubject) at a future Day, e which Day egatee 
2 — not only the Difference before —2 
tween a Settlement and a Will was inſiſted upon, but likewiſe 
another Diſtinction attempted to be made, (via.) where a Le- 
gacy was charged hoth upon a Real and Perſonal Eſtate, and 
where upon Lands only : Yet was it decreed the I 
ſhould - 1 7h _— en 
nings verſus Loolles ( | — 5 Rolls and 
Mc. Baron cite when Lords _ the Great 
Seal, in wi. e a Legacy was given to a Child, at 
twenty-one, out of the Perſonal Eſtate, which if — 
the real Eſtate to be liable; and in that Caſe the above-mention- 
ed Divetſity between a Portion ſecured by a Deed and a Will 
was inſiſted on; nevertheleſs this Diſtinction was over-ruled, 
and it was held that tho if the Adminiſtrator of the 

who died before twenty-one, could get all or any Part of the 
Legacy out of the Perſonal Eſtate, he was at Liberty fo to do; 
yet with Reſpect to the Land, he ſhould recover no Part from 


012 In Answer to all which it was urged, that. there was 2 nas- 


terial Difference between a Portion contracted for by Stipulation 
of the Parties before Marriage, or ſecured by a Marriage Settle- 
ment, and Legacies charged upon Land by Will, which is a 
mere Bounty ; as alſo between a Portion to a Child for whom 
the Father is bound to provide, and a Legacy to a Nephew or 
remote Kinſman, for. whom the Teſtator is not obliged to make 
any Provifion. That in the principal Caſe the 500 J. being 

ven firſt as a Legacy out of the Perſonal Eſtate, it would not 
but ſubſiſt, though the Child ſhould have died before the 


Day of Payment ; and when by the latter Part of the Will the 


So where a 
Portion is 
given out of 
a Perſonal 
Eſtate, pay- 
able at a fu- 
ture Day, 
and if that 
not ſuffici- 
ent, then 
out of the 
Real Eſtate ; 
ſince if the 
Perſon to 
whom it is 
iven, dies 
ore the 

Portion is 
payable, it 
ſinks as to 
the Land. 
(5) Ante 
276. 


De Term. 5. Trin. 1731. 


Land came to be charged, this was only a Security in Aid, but 
ſtill for the Payment of what was before given out of the Per- 
ſonal Eſtate, juſt as if a ſubſequent Mortgage had been made 
for the Payment of the Legacy, the Nature thereof or it's Sub- 
ſiſtence would not thereby have been altered, but it would ſtill 
continue a Legacy. ; | | 
At another Day, this Cauſe having been adjourned in order to 
ſearch Precedents, the Lord Chancellor faid he had looked into 
the Caſe of Yates and Fettiplace in 2 Vern. and alſo that of Fen- 
nings and Lookes, both which came fully up to the preſent Caſe, 
(vix. ) that where the perſonal Eſtate was not ſufficient, and 
the Real Eſtate in 8 — thereof — na thorny 2 anſwer 
the cies, in Caſe of the tee's dyin ore 
IND the Cha — the 8 Je 11 
ſeemed but a very * ſlight and ſuperficial Diverſity between a 
y given af twenty-one, and payable at twenty-one ; and 
tho it had been eſtabliſhed in the Spiritual Court, as to Legacies 
given out of a perſonal Eſtate, it did not deſerve to be favoured 
or countenanced, where the Legacy is charged upon Land, and 
the Infant Legatee dies before twenty-one, or before the Time 
when the Legacy is made payable ; that there was not any the 
leaſt Difference between a Sum of Money charged by a Will on 
Land, payable to an Infant at twenty-one, and where ſuch 
Charge ariſes by a Deed, That the Authorities before menti- 
© oned ſhew there is no Difference where the Real as well as the 
Perſonal Eſtate: is charged, for in ſuch Caſe, as far as the 
Executor or Adminiſtrator claims out of the latter, he ſhall 
ſucceed according to the Rule of that Court where theſe 
Things are determinable, even though the Infant Legatee 
dies before the Time of Payment ; but as far as the Legacy 
is charged upon the Land, fo far ſhall it, on the Legatee's 
dying before the Legacy becomes payable, fink ; and this being 
the Rule which has of late univerſally prevailed, be the Lega- 
tee a Child or a Stranger, it would be of the moſt dangerous 
Conſequence, and diſturb a great deal of Property for him to 
break into it. e ee / 11 
WMberefore ght that the 500 J. Legacy e to 
Lewis Doleman at twenty-five, on his dying before ther Time, 


—— much thereof as was payable out of the Land, mult 


— 


ference. 


* Of this Opinion was the Lord-Keeper Iii, who in the - Caſe of 
Yates verſus Fertiplace, 2 Vern. 417. enk it Dede without 6 Dif- 
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ene verſus Nnte. or Eaſtwood Caſe '192. 
_ Verſus Hr. „ 


N this Caſe one of the Points was, where « Sen died lh A Father or 
1 in Fee of Land without Iſſue, Brother, or Siſter, but Mother may 
ſeaving two Couſins his Heirs at Law, one of 'whom was his de Couſin to 


own Mother, * the Mother could "0 0, to, her Ab 
_ ? * | | I , herit 2 * 
_— the Retaron Fane, of 


n The Father or Mother; Grandfather Onde 0 
cannot take as Heir to their Son or Grandſon ; they may, it is 
true, inherit by (a) Circui , as thus : The Uncle may take as () Vide 
Heir to the Son, after che Father or Mother may take as Lie. Sect. 3. 
Heir to the Uncle, but the Father or Mother cannot, as in the 
preſent Caſe, ſucceed immediately and 1 in the firſt Tnftanc to 
the Inheritance of -the Son. 

On the other Side it was ſaid, RR e 
the Rolls; that though a Father or Mother could not 41 — 
or Mother een immmedincly afer the Son; yet if che Caſe 
ſhould ſo happen, 'that the ther or Mother were Cy to the 
Son, and as ſuch his Heir, they might take notwi 
and that here, though the Heir was alſo Mother, 6+ "he did 100 
hinder her from taking in the Ca See or Rel 6 CE | 
His Honour farther obſerved; that the other Gab 
half an Heir could not take the whole, neither could 
go to the Lord by Eſcheat, for as long as there is any Hel. 1 
cannot take; dat 5 Couſin could take but a 
Moiety et her bein * of an Heir would prevent the 

Lord's Tale e by Ef that notwithſtanding ths 5's 
e be took it tbedg oe * I 

Another Point was, A Man on the N of his One © gives a 
gave a Bond to her Truſtee, in — IY 14 oo. conditis 11 
oned that if he at any Time with * ſhould ſettle 3 
and aſſure Prechold: Lands of the yearly * of 100/. on his in __ 
Wife for her I „or if his Heirs, Executors or Adniniſtrators Mo 
ſhould wi the Space of four Months after his Death pay e 
unto his faid' Wife 2000 J. then the Bond to be void: 
Husband ſoon after the Marriage made his Will; deviſin 13 8 
by Freehold and Copyhold Lands 1 intermixed in 2 5 Hetes —_ 
of the yearly Valne of 881 to his Wife and her cutors, &. 
having ſurrendered all his Copytiold: 18 to the Uſe of his Will. — 22 

Vor. IL 5M and 2000 * 


his Death; Hasband aſter this Deviſes to his Wife Lands of 881; per Aenaw; this hall 
not be in Part of the 100 l. per Annan, but only as a Benevolence 


. 
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and died within four Months after the Marriage. Whereupon 
the Wife now inſiſted to retain theſe Lands of 88 J. per Annum, 
and that in Regard her Husband had not ſettled the ro. per 
Annum for her Life, ſhe was alſo at Liberty to ele& the 2000). 
out of his Aſſets, | E 

Againſt which Demand it was urged, that this Deviſe of 
Lands of 88 J. per Annum was a Satisfaction of the Bond, be- 
cauſe Lands of 88 J. per Annum in Fee-fimple, were greater in 
Point of Value, and might be ſold for more than would pur- 
chaſe 100 /. per Annum for her Life, nay, might in a Day's 
Time be turned into ati Ahnuity of 100. per Annum ; but 
taking it that this Deviſe was not to go in Satisfaction, yet it 
ought at leaſt to go towards it ; and therefore all that the 
Executors of the Husband had to do, would be to make up 
the 88]. per Annum, lool. per Annum; that if the Husband 
in his Life-time had ſettled Lands of 88 J. per Annum on her, 
ſuppoſing it were for Life only, this had been a Performance in 
Part of his Bond, and he would have been bound only to make 
it up 100 J. per Annum ; for which Purpoſe the Caſe of Wilcox 
and Wilcox, 2 Vern. 5 58. was cited, where one bound to ſettle upon 
his Son Lands of 100 J. per Annum, left an Eſtate of 100/. per 
Annum to deſcend to ſuch Son, though the Lands agreed to be 
ſettled were to be intailed, and thoſe that deſcended a Fee- 
ſimple, and ſo of a different Nature, yet were theſe latter con- 
| ſtrued a Satisfaction. That if in that Caſe the Lands deſcended 
had been but 880. 0 Annum, all that his Executors by Virtue 
of the Covenant had been bound to do, would have been to 

make the Lands deſcended of 88 J. amount to 1001. 
Annum; ſo here the Lands deviſed were to be made up but 
Iool, per Annum; and 2 Vern. 498. Brown verſus Dawſon 
was cited, where A. on his Wife's joining in a Sale of Part of 
her Jointure, gave her a Note to pay her 71. 10s. per Annum 
for her Life, and afterwards on Sale of a farther Part, gave 
her a Bond to pay her 6/. 10s. per Annum for her Life, and 
by Will, without taking Notice of the Note or Bond, gave her 
141. per Annum for her Life; the Deviſe was held to be a 
Satisfaction of the Bond and Note. So if a Child has a Portion 
ſecured to her by a Settlement, and afterwards has the like or 
a greater Portion given her hy the Will of the ſame Parent who 
"Os made the Settlement, the Legacy ſhall be taken in (a) Lieu of 
91 + 280 the Portion by the Settlement, and the Child n e both. | 

"Of 1. 299* It was farther obſerved, that the Election was in the Huſ- 

band to ſettle Lands of 100). per Annum on the Wife for her Life, 
within four Months after the Marriage, or that his Heirs, Ex- 
| ecutors or Adminiſtrators ſhould pay the Wife 2000/. and 
| here the Husband dying within four Months after the Marriage, 
| the Election which he had ſhould go to his Heirs, Executors 


— — — —— TS IE — 
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| | or Adminiſtrators, which Election was conſiderable, ſince the 
E Land to be ſettled was but 100 /. per Anum for her Life, but 
55 N in 
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in Default thereof the Money to be paid her was near double 
4 , d int Link 

Maſter of the : and Lands are Things of | 
- a different Nature, the one hull parks taken in Satisfaction of — 
the other. Whatever is given by a Will is prim4 facie to be in- Things of a 
tended a Bounty and Benevolence; and it is remarkable, that 7 
in the preſent Caſe the Deviſe is to his loving Wife, which is one, tho of 
a Word of Affection. I look upon it to have been a Stretch, er Va- 


that where a Man has owed F. S. 100/. and afterwards given due, fallnes ,- 


ver de taken 


him a Legacy of 100 J. this latter has been taken in Satisfaction in Satisfac- 
of the former, ſince at that Rate nothing is given; but though tion of the 
the Court has gone ſo far, it never conſtrued a Deviſe of 22 uren 
Land to be a Satisfaction for a Debt of Money, much leſs has it Wirberar , 
(17 decreed that a Legacy of a lefs Sum than the Debt ſhould be n by « 
deemed a Satisfaction pro tanto; the Deviſe of ſuch of the Will is 
Land as is Copyhold cannot poſſibly go towards Satisfaction of 0 be ow 
the 100 J. per Amum, which was to be Freehold ; nay, ſup- tended a Be- 
poſing the whole 88 J. per Annum were Freehold, it would not nevolence. 
go towards Satisfaction of the 100/. per Annum, not being fo 
expreſſed ; but if there be not enough to anſwer the reſt of the 
Charges laid upon the Land, or the Bond Creditors who may 
come upon the Land, then indeed ſo much of the 887. per An- 
num deviſed, as is Freehold, might be taken Satiſ- 
faction, becauſe otherwiſe the Teſtator's Will would be difap- 
inted ; though ſuppoſing there are Aſſets to pay all the Bond- 
and likewiſe the laid by the Will upon the Land 
(which was afterwards admitted) in ſuch Caſe the 88/7. per An- 
num ſhall be enjoyed as a Bounty and Benevolence; vide 4 Co; 


 FVernon's Caſe, and alſo that of (a) Lawrence verſus Lawrence: (a) 2 Ven. 


As to the Objection, that the Heirs or the Executors of the 365. 
Teſtator ought to have their Election either to ſettle Lands or A. bound 
the Money, the Husband, it is true, had this Election in —.— 
im, which was to continue four Months after the Marriage, — 
but he dying within the four Months, though the Time ex- ſettle 
ired afterwards, yet where, upon the Death of the Teſtator 0 
tters are for ſome Time in Confuſion, nothing is more uſual 
than for the Court to {b) enlarge the Time, or to relieve againſt 
any Lapſe thereof; wherefore let 2 
the incurring Profits of the 100 /. per Amun, from the Death 4% nn 
of the Husband, to the Wife, and ſettle upon her the 100 J. the four 
fer Annum, they not being bound to pay the 2000 J. to her, Months, af- 
the 88]. per Annum deviſed ſhall not be taken as Part of the four Rice 
1001. per Annvm agreed to be ſettled “. paſs; his Ex- 


ecutors ſhall 
elect, whether to pay the 1001. per Annam or the 20001, () Vie ante 68. 


* 


8 Nets 
s Decree was on an Appeal Paſche 1732 affirmed by the Lora Chanceller. 
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| Caſe 193. North verſus Anſell. 


At the Rolls. 


Onein Con- was to have in Money and Goods with 


is Wife, and in 


ſideration of Conſideration of the Marriage, made a Settlement before Mar- 
Marriot 1. Tiage of Land to the Uſe of himſelf for Life, Remainder to 


Portion Truſtees for 200 Years, Remainder to the Wife for Life, Re- 
which he mainder to himſelf in Fee; the Truſt of the 200 Years Term 


is = - i was to raiſe 200 J. to be paid as the Wife by her Will or any 
Wite, by Writing ſhould direct; the Husband and Wife having lived 


Settlement together about fifteen Years, ſhe made a Will, appointing the 


impowers Payment of the 200 J. and died before her Husband. On the 
the Wife to 


diſpoſe of Appointees 9 8 wy Bill for the raiſing of this 200 J. the Wi 


2001. by her Husband in never received above 300 J. as a Mar- 


Will; they riage Portion with his Wife, and that his having 500 J. was as 
w_ a Condition precedent, and the Conſideration for Power of 


Years, and diſpoſing of 200 J. and to be underſtood thus, 200 J. out of ber 
the Wife cool. or as if the Words had been, that upon Condition the Huf 


_ — ſhould receive 500 I. with his Wife, he would then allow 
by her Will; her to diſpoſe of 200 /. out of it. | A 
the Husband | & 5 F 
a this Diſtance of Time ſhall not be admitted to ſay he had not 50ol. with his Wife, 
but ſhall pay the Money, | 


© Maſter of the Rolls: The Conſideration of this Power to 


diſpoſe, is not only the Wife's Portion but the age, 


which laſt alone, without any Portion had been a good 
ration, both for the Power and alſo the Jointure; the Quantum 
of the Portion feems rather a Computation than otherwile, and 
it is not to be imagined but that the Husband would and did look 
into ſuch Quantum before the Marriage, and was ſatisfied there- 
with; nor is there the leaſt Evidence of any Fraud: The Rea- 
{on why this Court does not relieve againſt iage Contracts 


ASettlement for Settlements, Jointures or other Proviſions, though they may 61 


or Jointure de very unequal, and in Favour of the Wife, is, becauſe it can- 
— not ſet the Wife in flatu quo, or unmarry the Parties, as was 
. po. in the _ of Wicherly and Wicherly, ww the 3 
* 5 r-man brought a Bill to be relieved againſt a Jointure 

and in F — by the Tenant for Life, even upon his Death-Bed, in Confide- 
Wife, will ration of and previous to his iage, by Vertue of a Power 
dc er Be reſerved to him; in which Caſe the Lord Parker, aſſiſted by 
Sky, as chat the Lord Chief Juſtice Prat and myſelf, denied Relief. More- 


e. © Over the Anſwer of the Husband in this Caſe is very tender, de- 
quo, 


nying that for rhe Marriage ' Portion he received above 300 /. 
whereas he might receive more afterwards, and it would be ex- 
tremely hard and unreaſonable, to put the Legatees of the Wife, 
who may be Strangers to all theſe Matters, at the Diſtance of fif- 


teen Yeats, after Go un Acquielcence of the Huaband, toſhew 


Man, in Conſideration of a Portion 1 which he 618 


92 


nn. n 
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he received a Portion — with the Wife, which, had the 
1 ſoon after eaſily havebeen made 
to appear a — ion that the Huſband 
e ook II —— docd to be raiſed with In- 


tereſt from dhe End of the Year after the Wife's Death, and 
with Colts. | 


* & ab verſus Earl of Darnley. Cute 194. 
At the Rolls. 
HE late Earl of D che Defendant's Father, ſeiſed * 
in Fee of a great real Eftate both in land and Ireland, * 
poſſeſſed of a ſehold in Scotland, and likewiſe of a con- 
2 perſonal Eſtate, having two Sons and three Dau ters, 
by his Will deviſed 8000 a- piece Ew two , and 
6000 J. to his youngeſt Daughter, chargin real Eſtate with 
the Payment thereof. Afterwards by a 12 he bequeathed 
020 ſeveral pecuniary Legacies of conſiderable Value to his ſeveral 
Brothers and Siſters (the Plaintiffs) without charging his real E- 
ſtate with the Payment of theſe latter Legacies. Subſ bow to 
which he entered into a Contract before the Maſter for 
ment of 17000 7. for a third Part of the Manor of Cobham- Hoo 
in Kent, he having two Thirds of the ſaid Manor before. The 
Maſter reported him the beſt Purchaſer, and before his Death, 
rg TER ot the Report was abſolutely confirm- 


The Lord: Doraly's perſonal Elamy before his entering imo 
the Contract for the Putchaſe of this Eſtate, was ſufficient for 


Mr. Hornby, who 8 Owner of the third Part of the (I 


at which Time the now ——— the 
diſters of the late Earl, brought their 
Will, and that ſeveral 

out of the perſonal Eſtate in 


* wages 
ill, ſetting forth 
had been given them ſonal 


* 
* 


the above mentioned Legacies | ſufficient o 
and that the Teſtator, fince the L wa 
- — Contract for the Purchaſe of the Cobham ſtate, ed o 


W * 
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ont of the Land for their Legacies as theſe had exhauſted out of 
the 


was due by a Decree, a Contract made with the Intervention of 


[ 


Oneallowed 
the beſt Pur- 
chaſer under 


a Decree is 
ordered to 


coders 
tion; but 
ſuch Sequef- 
tration abates 


* 
% 


Appears 
ing and abating by the Death of the Party; on the other Hand, 


affected but a Moiety of the Land, as a Judgment does; where- 
that if a Decree for a Debt ſhould be obtained, and the Defen- 


ies paid out of the real Eſtate; or if already! recovered. out 
of ihe perſonal, then that the Plaintiffs the Brothers and Sifters 
might ſtand in the Place of the ers, and take ſo much 


perſonal Eſtate: Which the Court decreed: as reafonable; 

and within the common Rule of marſhalling Aſſets. 621 
But then it was farther preſſed by Mr. Attorney General, that 

the Debt contracted for this Purchaſe by the late Earl of Darnley 


and confirmed by the Court, which had ordered the late Earl to 
pay it, and taking it to be a Debt due by a Decree, it was then 
in Nature of a judgment, which would bind the real Afers in 
the Hands of the Heir; and if ſo, then ſince the Land agreed 
to be purchaſed was real Aſſets, tly even That, and 
more plainly the other real Eſtate deviſed or deſcended to the 
Defendant the Infant Earl, was Aſſets liable to the Decree, and 
the Purchaſe Money contracted to be paid for Cobbam Manor 
ought to come out of the real Eſtate, by which Means there 
would be perſonal Eſtate ſufficient left for Payment of the pe» 


cuniary Legacies given to the Plaintiffs. | | 
But the Maſter of the Rolls was very clear in his Opinion a- 
gainſt the Plaintiffs, as to this laſt Point, ing it not to be a 


Debt due by a Decree, but only by an Order of Court againſt 
the late Earl, for the Payment of the Purchaſe — who 
not being Party to the original Cauſe, but coming in before the 
Maſter, it could not be ſaid there was a Decree againſt him 
but ſuppoſing there was a Decree, yet where it is ſaid a Decree - 
— ern or to be paid next thereto, this. muſt 
be intended only out of the perſonal Eſtate ; whereas a Decree 
for a Debt does not bind the real Eſtate, acting only in per/onam, 
not in rem, and the Remedy upon a Decree to affect the:Lens 
is only for a Contempt, whereupon the Party proceeds to a Se- 21 
2 which Proceſs is not of a very long Standing; and 
t a Sequeſtration is but a perſonal Proceſs by its fall- 


an Extent upon a Judgment does not ſo abate. That Judg- 
ments did not affect the Land until the Statute of Weſtm. 2. 
(13 E. 1. cap. 18.) which can hardly be thought to have inclu- 
ded a Decree ; nay plainly it does not, for if ſo, it would have 


as upon a Sequeſtration the Plaintiff takes the whole Profits ; 
dant die, leaving no „but a conſiderable real Eſtate in 
Fee, the latter . by: ths Wegns gin 20 

Las. . 


Hands of the Heir, as it would in caſe of a judgment; 
C W 


were this otherwiſe, ſurely after fo many thouſand Decrees and 


by the Death of the Party, which an Extent does not. 
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for ſuch Debts in the Heir's Hands, but no Precedent of this 

n meme as Land thus contract 

to be purchaſed mu taken as Land, deſcendible - 

and deviſable as ſuch, aun ie db Habt ass 7 
However, the Plaintiffs hoping that the perſonal Aſſets would Whether a 

be ſufficient to anſwer not only all the Legacies, but alſo this Leaſehold 

Contract for the Purchaſe, when the Daughters Legacies werd Eftare in 


| Scotland can 
placed the Land, the Court dan Account to be de valued 
awake tr perfonal Eftate, doubting at the ſame Time doe 2 


whether the Leaſhold in Scorlond could fo looked upon as per- ſonal Aﬀſes, 
ä land ; though a Leaſehold Eſtate in Ireland hol 1 1 


Ire- 


nal A ee eee eee may. 
was left at Liberty to report any Thing ſpecially. 


Cot ter verſus Layer. Caſe 195. 
Lier Chan 
HE Bill was to a ſpecific Performance of an A- % King. 


2 eme on her Marriage with her ſe- Epi aides 
Huſband, on this : The 2oth of Neu 1 1711. Chrifto- Execute 

er and Eliz. his Wife were adinlined to Fat ow of a Power, 
Premiffes in Queſtion, to hold to them two and to the cirs ner a valy- 
of the Huſband ; the 1ſt of $ or mam, 1717, Layer and his 22 
Wife ſurrendered theſe Copyhold Premiſſes to the 1. 055 of the and this a- 
Wife for Life, and rm to ſuch Uſes as ſhe by any Wri- gaioſt a Re- 
ting, orb her laſt Will atteſted by three Witneſſes, ſhould ap- _— 


int ; who accordingly by a Writing purporting to' be her = not claiming 
lt, and ſigned by 22 in the Preſence of three —_— en under the 
deviſed, limited and appointed the Premiſſes to her Da * | 


Blizabeth er in Tail, Remainder to her Brother ( (one E 

in Fee. Afterwards Elizabeth Layer ſurviving her Fun 

Chr; 8 (he being attainted of Treaſon and executed) did 
Deed or Writing atteſted only by wo Witneſſes, upon a Mar- 

riage agreed to be had between her and the Plaintiff Corter, co- 

venant to ſurrender the Premiſſes to the Uſe of her intended | 

Huſband Cotter and herſelf, and the Heirs of Cotter, who cove- 

nanted on his Part within twelve Months to ſettle an Annuity 

or Rent-charge of 30 J. per Annum on the ſaid Elizabeth his in- 


tended Wife for Life, The Marriags ens. and ſhe died 


within the Year, 

The Huſband ar Bl e the Bei be Ates, 
beth, the Infant Daughter of his late Wife by Chriſtopher Layer, 
to compel ber to, perform this Covenant of her Mother's. 

24 Objected %, This Decd or Writing of the Wife's, 

tated by den Wigan in's mn See the Ds | 
an end) Rarentiont of the Heres which monks nas — 
be altered; and that it muſt not operate as a Will, but by 


way 


at- 


—— — 


—— —_ 


8 — 0. A 
—— 2 — 
. . — 
*—— — 


— 
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way of Writing declaring the Uſe of the Copyhold, becauſe a 
| Feme Covert cannot make a Will. . 5 

(a) Vide Sed per Cur : Though in fa Strictneſs a Feme Covert 
Salk. 313. cannot make a Will, yet where ſhe is impowered to make a 
Shardelow Writing in Nature od a Will, the Writing will operate as 
45 2dly, Objected, Suppoſing this to be a Writing in Nature of 
a Will, yet the Agreement made by Elizabeth Layer upon her 

ſecona Marriage, being but a Covenant, cannot amount to a 

| Revocation of a Will, (vide 1 Roll. Abr. 615. ſaid to have been 
ſo agreed in the Caſe of Montague and Feffreys) for the Cove- 
nantor may at his Election break or perform his Covenant, and 

| therefore a bare Covenant cannot revoke-a Will. 1728 75 

One deviſes Cur': Tho' a Covenant or Articles do not at Law revcke a 
e 1 Will, yet if entered into for a valuable Conſideration, amount- 
articles for a ing in this Court to a ( Conveyance, they muſt conſequently 
valuable be an equitable Revocation of a Will, or of any Writing in Na- 
Confidera® ture thereof; and it is plain, in the preſent Caſe, that the Wri- 
— 2 — ting was intended as a Will, and not to deveſt Elizabeth Layer 
Premiſſes; ' of her Eſtate during her Life, as it muſt have done, were it an 
this in Equi- Appointment of an Uſe to take Effect in preſent ; nay, a Wo- 

3 hero. man's Marriage (c) is alone a Revocation of her Will. 5 

he Will. | ; 8 

( See the very ſame ſaid and reſolved in- the Caſe of Sir Barnbam Ryder verſus Sit 
arles Wager, ante 332. (e) 4 Rep. 66. 


4 


the = Premiſſes on her ſecond Huſband, were atteſted 


by two Witneſſes only, fo not purſuant to the Power, and con- 
ſequently void, | 


Where there Cyr”: Theſe Articles being for a valuable Conſideration, (viz.) 
r Marriage, though not in Strictneſs purſuant to the 
Uſe by a Power, 1 ſhall ſupply the Want of Circumſtances in the ſame 
Writing at- Manner as I would the Want of a Surrender; otherwiſe had the 
nem Agreement been voluntary. 

neſſes, and 4 | ; | 

ſuch Uſe is declared by a Writing only atteſted by two; if for a valuable Conſideration, 


Equity will help it. 
way l. £65 


athly, Objected, The Defendant the Daughter claims as 
Heir of Chriſtopher Layer her Father, and not of Elizabeth her 
Mother who made this Covenant; and tho' the Mother's Cove- 
nant may hind her own Heirs, yet can it not affe& the Heirs 
of her Huſband any more than any —_— whatſoever. 


| (4) Ante Cu: The Caſe of The Counteſi of (d verſus The 
2 "Revo tone” ta 4. ney owe the late 


on ON ew rh nts kn 2 et er 


* 


3dy, Objected, Theſe Articles by Elizabeth Layer, to ſettle 62 


89 aca „ 
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| A e 6 Mins — cats La 
of 500 l. 1 — purſuant to a Power, and 
dying before che Jointure — — — 
ſent Earl, though claiming err Ve 
— ͤ— —— 
make ointure; w Caſe on ſolemn 
Debate, and with the Aſſiſtance of lems 5 Authori- 
„ 
whatever is in the Power of the Perſon. covenanting to do, 
provided: the Covenant be for a valuable Conſideration, Equity 
ought to look upon as done, and ſi ly the Want of Circum- 
ſtances againſt a Remainder- man, — pari ratione againſt the 
Heir of the Huſband, whether ſuch Heir Denis ces 
The Caſe where the: Iſſue in Tail was held not to be bound by 
Articles entered into by Tenant in Tail, and a Decree obtained 
inſt him to perform ſuch Articles, is not parallel; ſince the 
| Ike claims paramount his Anceſtor, and by Virtue of the Sta- 
tute of Weſtm.'2./ in Contradiction to which Equi ity cannot aſ- 
fiſt, but here no Act of Parliament interferes. Let the Plain- 
tiff hold and enjoy, and the Defendant Elizabeth Layer (now 
an Infant) when ſhe comes to Age muſt convey, unleſs ſhe 
ſhews Cauſe to the contrary within fix Months ar 


twenty-one. 


Peyton verſus Bury. 

NE by Will: 4 che Refidusi of his perſonal 
Les Styles, provided ſhe married with 
Conſent of A. — — 2 ry 


— . after which — Styles, whhont 
of the ſurviving 'Executor, wag 0 


become and ſhe — 
| br ys can a) impoflible, my; grey 


Infiſted for the Plaine Bat dil war's 8 
which was not to veſt any thing in Tane Styles until Mar- 
rage with the Confent of both the Executors, and ſhe, I 
ving married with fuch Conſent, was not intitled to the Refi 
_ uently the ſame was well deviſed over to the 

= to be a Condition ſabſequent, ſtil Fane Seger 


1 wh 8 as near as might be to the 
01. II. Intent 


- e 
— of 3 * "IF? 8 4a * A 
% 4 # 
9 N. 71 * 8 
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f erm. " hag * 1 * 
2 A * I 2 Ja 1 5 4 1 5 4 nne 


Intent of the Condition, by having the Conſent of the ſurviving 6 
Executor. That it would be hard, if there were five or-fix O27 
Executors, that the Death of any one of them ſhould diſcharge 
the Condition; and it was compared to the Caſe in Litt. Se. 
352. If a Feoffment be made upon Condition to reinfeoff 
the Feoffor and his Wife, and the Heirs of their two Bodies, 
and for Default of ſuch Iſſue, the Remainder to the right 
Heirs of the Feoffor ; if the Huſband dies living the Wife, 
hefore any Eſtate in Tail made to them, then ought the Feoffee 
by the Law to make an Eſtate to the Wife as near the Con- 
dition as poſſible,” (viz,) to the Wife for Life, without Im- 
peachment of Waſte, Remainder to the Heirs of the Body of 
the Huſband on her begotten, Remainder to the right Heirs of 
the Huſband ; ſo here, though F axe Styles could not have the 
Aſſiſtance and Advice of both the Executors (one 5 
yet ought ſhe to have taken the Advice of him Who was 
living. | Nn | | | 
Maſter of the Rolls: It is very clear, that the Plaintiff the 
Deviſee over has no Title to the Reſauum: 1, In the Nature 
of the Thing, and according to the Intention of the Teſtator, 
this could not be a Condition precedent, for at that Rate the 
Right of the Refduum might not have veſted in any Perſon 
whatever for twenty or thirty Years after the Teſtator's Death; 
fince both the Executors might have lived, and Fane Styles 
continued ſo long unmarried, * all which Time the Right 
to the Neſiduum could not be ſaid to be in the Executors, 
they being expreſly mentioned to be but Executors in Truſt. 
Beſides, * Bequeſt of the Refiduum is firſt to Fane, which, if 
the Will had ſtopped there, would have been an abſolute De- 
++, , viſe, ſo that the following Condition annexed muſt be a ſubſe- 
(a) Vide quent, not a precedent one, Now the (a) Rule of Law is, 
1 luſt, 206. t if there be a ſubſequent Condition which becomes impoſ- 
ſible by the Act of God, this excuſes and diſcharges the Gran« 628 
tee from the Condition; Lex non - cogit ad impoſſibilia, which 
| Conſtruction ought the rather to prevail, with regard to a Con- 
| dition fo odious as that in the preſent Caſe is, which reſtrains the 
(5) Vide Freedom of Marriage, and is (5) void by the Civil Law, when 
ante 528, | annexed to a perſonal Legacy. The Plaintiff by his Bill comes 
531. to eſtabliſh a Forfeiture, and would have the Court add thoſe 
Words to the Will which the Teſtator might, but did not think 
fit to inſiſt upon, that Fane Styles ſhould not marry without 
the e of the Executors or of the Survivor of them, and 
whic Teſtator might omit Reaſon ; as intending 
that both the n ſhould 2 the 


about the Mar- 
iage of Jane Styles, in order that the one by / ents mi 
1 Dt Man, vi 


convince the other touching the Suitableneſs 
cannot now be done when only one is left. 


His 


—B en 


—— 


— 


His Honour farther obſerved, that he had known the Caſe Where there 
happen, where the Conſent of both the Executors being re- is a Condi- 
quired by the Will, one, on a proper Match being propoſed, did 3 
conſent, but the other was obſtinate and would not; which bes marry with 
ing laid before the Court, and the Diſſent of the Executor ap- the Conſent 
paaring to be without a juſt Cauſe, the Want of ſuch Conſent oda Fr. 
was ſupplied. That this was not like the Caſe put out of one without 
| Littleton, of the Feoffment which ought to be made cy pres, Reaſon is 
&c. becauſe there the firſt Feoffee was not intended to keep the _=__ _ 
Eſtate to his own Uſe, but only as an Inſtrument or Conduit- — 
4 conveying it back to the Feoffor and his Family, of diſpenſe 
which, whilſt any. were. left, the Reinfeoffment ought to be _— 
made as near the Intent of the Condition as might be ; but to 
the preſent Cale, Joe Styles was to take the Deviſe of the Sur- 
pins GO ſe. Moreover, this Conſent directed to be lu what 
being like a bare (a) Authority, and ſo different from that Caſes a Con- 
which is coupled with an Intereſt, could. not ſurvive, without den lata be 


| expreſs Words for that Purpoſe. 25 8 


ante Mr. Juſtice Eyre verſus Conmteſi of Shaftsbury. 


Wherefore thinking this a frivolous Bill, His Honour dif 
miſſed it with Cos. "os 


Lang ford verſus Pitt, Cake 197. 


Ai the Rolls. 


PON « Bong bene Fn ooo One articles 

7 Pu r ˖ * —_ 
Lang ford, Vicar of Axminſter in Devon, did by Attorney enter be x 
into Articles with Governor Pitt for the Sale 7 Lands in Corn- — ons 
wall, The Articles were dated November 1725, whereby the — — 
Plaintiff agreed to convey the Premiſſes to the Governor and ee mn 4 W 
his Heirs, on or before Lady-day then next, at the . Coſts and deviſed all 
Charges of the Governor, and as Counſel ſhould adviſe; upon Þis real and 


the . of which Conveyance the Governor to tr 
pay 1500 J. to the Plaintiff. raves Bo ugh 


ticled to pur- 
chaſe Lands, and then died, the Heir at Law was held to be entitled to this Eſtate, as 


not paſſin the Will; ſec#s had the Articles for the Purchaſe been before the ; 
r | | * ; 


Governor Pitt lived until after Lady-dey, but in 1722, long 
before the ing of theſe Articles, made his Will, by whi 

he deviſed all his Eſtate to hi Robert Pitt for Life, Re- 
mainder to his eldeſt Son John Pitt for Life, Remainder to hi 
firſt, &c, Son in Tail Male ſucoeſſively, with ſeveral 
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tant on the Death of Nobert Pitt the Son. 


and againſt John the Grandſon, to be paid the 1 500 J. Purchaſe 
own Witneſs, that in 1728 the Plaintiff had paid to his eldeſt 


Title at the Time of exechting the Agreement. In the Caſe of 
Tord Stourton verſus Sir Thomas Meers, the Lord Stourton at 
was pronounced, could not make a Title, the Reverſion in Fee 
being in the Crown; and yet the Court indulged him with 


at length procured, and Sir Thomas Meers decreed to be the 
. Purchaſer. Indeed it would be attended with great Inconve- 


© be-inveſted in Lands and ſettled as above; and dying Toon after 
— ag deſcending to him, and made bis Will, wherein 


to be paid by tho Execators of Governor Fit. 


„ * 


ders over, bequeathitig all his perſonal” Eſtate to Truſtecs, to 
1726, his ſaid eldeſt Son and Heir laid claim to the 


by expreſs Words he deviſed the Premiſſes thus articled to be 
| to his Wife and others, in Truſt to pay his Debts, 
Sc. and ſoon afterwards died, leaving 1225 Pitt his Son and 630 
Heir, to whom the Governor had deviled'all his Eftate expec- 


The Plaintiff Lang ford brought his Bill againſt the Execu- 
tors of the Governor, the Executors of Robert Pitt the Son, 


Money; and though it appeared in the Cauſe by the Plaintiff's 


Brother's Daughter (being the Heir general of the Family) 
750 J. for her joining with her Huſband in a Deed and Fine to 
the Uſe of the Plaintiff and his Heirs, (Nor; the Witneſs faid, 
this was rather to clear up the Title than that it was — 
from whence the Defendant's Counſel urged it to be evident, 
even by the Plaintiff's own ſhewing, that he had not at the 
Time of entering into the Articles a good Title- to the Pre- 


"- 1 ne a 

Yet, by the Maſter of the Rolls, it is ſufficient if the Party 
entering into Articles to ſell has a good Title at the Time of the 
Decree, the Direction of the Court being in all theſe Caſes to 


enquire whether the Seller can, not whether he could make a 
the Time of the Articles for a Sale, or even when the Decree 


Time more than once for the getting in this Title from the 
Crown, which could not be ed without an Act of Parlia- 
ment to be obtained in the following Seſſions; however it was 


niencies, were Degrees to direct an Enquiry, whether the Con- 
tractor to ſell had at the Time of entering into ſuch Contract a 63 
Title; for thus all Incumbrances and Defes muſt be raked 

into ; wherefore it has been thought ſufficient to anſwer the 
End, if at the Time of the Decree or Report the Seller can 
make a Title, and accordingly it is uſual for the 
1 that if ſuch a third Perſon joins, the Title will be 
Then the Queſtiori was between the Defendants, whether the 
Deviſces of Nobert Pitt the Son, or the Grandſon, under the 
Will of the Governor, were intitled to the Lands thus articled 
to be purchaſed, for it was agreed that the Purchaſe Money was 


And 


n 
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| And for the latter it was objected by the Attorney and Solici- 
tor General, that when the Governor by his Will deviſed all his 
real, and alſo his perſonal Eſtate to be laid out in Land, and all 


this to be for the Benefit of his Grandſon Joln, after the Death 


of his Son Robert Pitt, either in one Shape or other, theſe 
Lands thus agreed to be purchaſed by the Governor ſhould paſs; 
that nothing could be plainer than his Intention to diſpoſe of all 


his Eſtate both refl and perſonal ; and Mr. Solicitor cited the 


Caſe of Greenhill verſus Greenhill, 2 Vern. 679. by which it is 
decreed, that where a Man articles to buy Land, this gives the 
Party contracting an equitable Intereſt in ſuch Land, which he 
may<deviſe, though before the Day on which the Conveyance 
is to be made, 9 

Mafter of the Rolls : 1 admit the Caſe of (a) Greenbill and 
Greenhill, in which I myſelf was of Counſel, to have been fo 


determined; but this material Difference is obſervable between 


the two Caſes : There the Articles for the Purchaſe were en- 
tered into by the Teſtator before he made his Will, and fo the 


612 equitable Intereſt which he gained thereby was well deviſcable ; 
; bat in the preſent Caſe Governor Pitts Will was made p 


rior 
to the Articles for this Purchaſe, before he had any equitable In- 
tereſt in the Land, conſequently when he no Kind of 
Title, he could deviſe nothing; fo that this In in the 
Premiſſes gained by the Governor's Articles muſt have de- 
ſcended to his Son Robert Pitt as Heir at Law, who might 
well deviſe the ſame; and though it may at firſt look ſtrange, 
that when the Governor deviſed all his real and perſonal Eſtate, 
theſe Words ſhould not carry all, yet it will not ſeem ſtrange, 
when it is conſidered that an Eſtate | after the Will 
cannot paſs thereby ; now theſe Articles are as a Purchaſe ſub- 
ſequent, and though the Governor's Executors are to pay for 
ſuch Purchaſe, they cannot have the Benefit of it, being to 
advance the Money only as a Debt due from their Teſtator. 


_— * — — 


— — 


One articles 
to buy Lands 
and dies; 
his Execu- 
tors ſhall pay 


the M 
but the Heir ſhall have the Land.” 


Decree the Maſter to enquire, whether the Plaintiff can 
make a Title, if he can, the Purchaſe Money to be paid by 
the Governor's Executors out of his Aſſets; the Maſter to ſee 
who has been in Poſſeſſion ſince Lady-day 1726, at which Time 
the Purchaſe Money was to be paid and the Conveyance com- 
pleated ; Intereſt and Coſts to be reſervedꝰ. 


Vol. II. INF | Blackbourn 


* On Appeal to the Lord Chanceller this Decree was affirmed. 


building a Poor to work, a Veſtry was called and held the 4th 
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Caſe 198. Blackbourn verſus Webſter && at . 


At the Rolls. 
Vat n PHE Inhabitants of the Pariſh of Horn-Church in Bſex 


made for being minded to build a Work-houſe for ſetting che 


Work-houſ of 
in 2 Pariſh, 1720, when it was agreed to build the Work-houſe, and to lay 


and that in out a Sum not g 300. in Building the fame; that the 
was 


— one Money ſhould be borrowed, and that whoever bound for 
down the it ſhould be indemnified by the Pariſh. And by another Order 
en of Veſtry made the 8th of the ſame Month the firſt Order was 
Pariſh — confirmed, both being figned by the Vicar, and 
— 1. tants of the Pariſh. | 35 
cree a Pariſh- 


Rate to be made to reimburſe the Party who lays down this Money” 


In Parſuance of theſe Orders, 2001. 


8 dead inſolvent) became bound for the 
| f, with Intereſt; The zool. and more was in bui 
ing the Wotk-houſe, which became benefical to the Pariſh, 
the Poor's Rates being leſſened. Several Orders of 
Veſtry were afterwards obtained for making Rates for Relief of 
che Poor, which were coſlected, but no Part of the Debt paid, 
by Reaſon that fome Perſons who came into the Pariſh after 
the Work-houſe was built, i 
ticular, when an Order of V 
for relieving the Poor and Payment of this Debt, „on an 
Appeal to the Quarter-Seffions, got the Order which 
made below to be 
Thomas Webſter put ; 
r rr to pay the Money, brought this Bill againſt ſuch 
of inſt the preſent Vicar, 
oor of the ſaid Pariſh, 
to be relieved and re- imburſed what Money he had paid, with 
Intereſt and Coſts, and to be indemnified. | 
The Defendants admitted the Order, the Borrowing the 
zool. and the Building of the Work-houſe, ſaying they were 
willing to come into any lawful Means within their Power for 
the Payment of this Debt, but that it had been oppoſed by 
ſome in the Pariſh, who gave out that no Rate could by Law 
be made to pay the Debts of the Pariſh, 


Mafeer 
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Maſter of the Rolls : The Plaintiff has a very juſt 
and it was an unconſcionable Thing in thoſe who 
the Seſſions. Suppoſing —_ could by Virtue 
Eliz. be made Payment. of E Par Dae, de Find 
ought not however, in a Caſe of this Nature, to be without 2 
Remedy. Wherefore decree him his » Intereſt, and 
Coſts at Law and in this Court g and that the Defendants the 
Vicar, Church-wardens and Overſeers of the Poor of the Pa- 
riſh, do call a Veſtry to make a Rate for the Payraent thereof ; 
and in caſe an . 
t 


De toy hf Rates; but if thoſe who had 


to the Quarter-Seſſions had 6 they 
have paid all the Coſts. 


DE 


IR — Winne —_ 
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Ex parte Ludlow. 


R. Ludlow, late a Bencher of the Temple, having a 
Daughter Elizabeth, who was found a Lunatick, and 
being ſeiſed of a real Eſtate of near 500 J. per Am. 
and ed of a perſonal Eſtate amounting to about 

6001. by Will made his Siſter Mrs. Bathurff Executrix and 

Reſiduary , In caſe his Daughter ſhould not recover from 

her Lunacy ; but if ſhe did, then the Daughter to be Executrix 


and Reſiduary Legatee, and to remain under the Care of Mrs. 


Bathurſt during the Continuance of her Inſanity of Mind, Af- 
terwards Mrs, Bathurff made her Will, appointing thereby one 
Robert Bog of Doctors Commons her Executor and Reſiduary 
Legatee, and deviſed, as far as in her lay, the Cuſtody of her 
Niece the Lunatick to the ſaid Mr. Bog, who having prov'd the 
Will, and under Colour thereof the Lunatick under his 


Care, petitioned the Court for the y of the Perſon, 


On the other Hand, Henry. Strangeways, who was Couſin 


of the Lunatick, viz. the Lunatick's Grandfather's Siſter's ſe- 


cond Grandſon, petitioned for the Cuſtody of the Perſon, as 
did alſo Mrs. Rachael ers, who was another ſecond Couſin 
of the Lunatick, via. Lunatick's Grandfather's youngeſt 
Siſter's Grand-daughter, and Siſter of Sir Harcourt Maſters. 
Ia, For Mr. Bog it was inſiſted, that though the Deviſe of 
Mrs. Bathurſt the Aunt was not good in Law, yet it might a- 
mount to a Recommendation of him to the Court by one who, 
as ſhe was a near Relation, and herſelf intruſted with the Care 
of the Lunatick by her own Father, muſt be ſuppoſed belt 
to know the Lunatick, and ſuch Recommendation _ 
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be of Weight with the Court. That Mrs. Barburſt, being 
the Father's Executrix, ſtood in his Place, nently it was 
as the Father's own Appointment; more eſpeci 22 
other two Competitors were not unexceptionable ; for as it was 
an Exception to the Heir that he ſhould not be entruſted with 
the Cuſtody of the Perſon, ſince he was to be a Gainer of the 
real Eſtate by the Death of the Lunatick, ſo theſe two Com- 
petitors, being two of the next of Kin, would, on her Death, 
come in for a Share of _— Eſtate, under the Statute 
of Diſtribution, the Value of which might happen to be more 
than that of the Land ; or at leaſt, ſuppoſing the perſonal E- 
ſtate were to increaſe by the Continuance of the Lunatick's 
Life, it was their Intereſt however that her Lunacy ſhould conti- 
nue, and ſhe remain incapable of making a Will. | 
209; For Mr. Strangeways it was , that he was an 
Houſe-keeper, a Perſon of a very fair , and ſeveral - 
Affidavits were read proving 3 
which the Lunatick took to her Strangeways, and the 
t Diſlike and Averſion ſhe had to Mrs. Mafters, which aroſe 


Sea, where a great Part of it was loſt; and that thereupon it 
bad been the uſaal Expreſſion of the Father, that Sir Harcourt 
Maſters had drawn him into a Secret. 8 


make theſe unfortunate Perſons as eaſy as poſſible. 
Affidavits were read, ing, that whenever Mr. 


79 


that the Lunatick's Expreſſions of Averſion to the Fac 
the ers's were only in raving Fits, at which 
age abt ions alike ill. 15 
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have 
| _ ge” ur all Probability will — — the C —— the 
perſonal E- tick's Life, conſequently it 122 be Fares Advantage! of the 
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Father or Laird Chancelhræ As to the Will of Mrs. ade en 


eviſing 
1 the Cuſtody of her Niece to Mr. Bag, it is abſolutely void; the 638 


tody ofa Lu- Father = could not d. n tho he might 
natiek Son diſpoſe o Guardianſhip'o wenty- one, yet 
or Nephew r cn eyes . the N — he 2 vo ſuch 


3 the Cuſtody of the Perſe, ler wr tg ee 

he Court It is true, when the Party ſeeking yo Lane: 
ore tick's Perſon has been Heir at Law, or next entitled to the real 
Cuſtody of Eſtate after the Lunatick's Death, this has prevailed as an Ob- 
the Luna. jection, tho much more conſiderable formerly than (ay): of late: 
nick's korb But the being neut of kin, ſo as to be — the 


Heir; but perſonal Eſtate of the Lunatick, i = #6) no Objection, nor do 
the being en- Iremeinber it ever to 


f 


Luna- 


ſtate by the Committee to preſerve ſuch Life, andito be more cateful and 
Bien, tender of ir. in the preſent Cafe the Degree af -Relation-is 
is no Objec- equal, which may — botli the Competitors: But 
tion. as I have found by Experience, that granting the Commitment 
1 l to two has been attended with Inconveniencies, by occaſioning 
fencing Caſe, Suits, and putting the Eſtate to great Expence; and ſince Mrs. 
ante 2 64. Maſters, being of the ſame Sex, may probably better knom ho- 
oy cas to take Care of the Lunatick, and in this Reſpe be more ten- 

ante der of her; let the Cuſtody of the Lunatick's Perſon be granted 


3 to her ond Oouſin Mrs; Maſters in ei to ay other 


- 4 5 ſecond Gooding Ar. n 4" 


of a pb nd 
tick to two. 


SO e Inner verſus Culmer. 

Lord Cha- 5 

cellor King. L 

Hubans © HE ' Defendant Chlmer was prong . aid 
marries an I Family, and a thriving Tradeſman and Freeman of Lon- 
Infant ena The Plaintiff's late Huſband Mr, Mzlner was a very rich 


tled to a 


great perſo- d. Merchant; a Freeman of London, and died inteſtate, leaving 


nal Eſtate, the Plaintiff his Widow and ſeveral Children. There had been 


pending 2 for ſome" Time a Suit depending in Court, wherein an Ac- 
. count was decreed to be taken of Mr. "Milner's perſonal Eftate, 
ſuch Eſtate, one Third of which, according to the Cuſtom, was decreed to 
and applies the Wife, the other two" Thirds to the Children. And the 


A ur Defendant Colmer having, without the Conſent of the Court, 


Wife's Pot- of of the Mother, married one of the Infant Daughters of Mr. 
8 Milner, whoſe Portion was 14000 J. and applying to the _ 


to make his „ . N N 
Propoſals at 5 


before the Maſter; the Court accept Propoſals nnn icatie 
Fortune on the Wife and her Illue. 
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for his Wife's bund be wan int: to a Wenn 
as to the Settlement which he was willing to make on his 
ife z. whereupon. Mr, Colmer offered to ſettle 4000 J. Part of 
his Wife's .own Fortune, on him and her and her Iſſue; and 
further to be bound, in Caſe his elder. Brother, who had then 
no Iſſue, | ſhould die without Iſſue Male in bis the Defendant 
Colmer's Life-time, to. ſettle 500 l. Ann. of the Family E- 
ſtate upon his ſaid Wife for her Join 
being a Freeman of London, the Cuſtom of the City was alone 
a Proviſion for his Iſſue. 

The Matter coming on upon this Report, it was infiſted on 
for the-Defendant,, that this Portion of the Wife's being perſo- 
nal Eſtate, the Right thereto by Law veſted in the Huſband, 
Rae ya Rr for a Court of Equity 
8 meddle where the Law gives a plain Title to 

eſpecially where the Huſband was a Perſon in 

0 Nate a thriving Man, of a good Family, and propoſed to 

ſettle ſome Part of the Money, ſo far as to ſecure againſt Want 

both the Wife and Children; that the reſt would probably turn 

to better Account in the way of Trade, even we Ws a 
2 : | T 


„ had no Child as yet, nor was liket to bare any by is 
„ho did not live with him; abithen 5001. 
r Ann, Jointure would be made, r Eſtate, 
ich was 10004. per Ann. in Warwickſhire, would come to 
the Defendant Caliner and his Children (if Sons) by this Wiſe. 
a That the: —-— — 2 — of London has been —— 


. —— . 
Eſtate in Land, yet Tradeſmen are not apt to take their 
out of Trade, wich generally yields greater Profit,” and 
to inveſt it in Land. where the annual Income is frequently 
. e in Amme af the Profit by 
Ties zf the ſole reafonable- Occaion. of. the Interpolition/ of 
the Court in T0 
Infant, ſhe was now, Court, v to 
pre ve her Conſent that wing chen ſhould have the Reſidue of 

Poctiva;z which Conſent of hers befote a Judge, upon a 
Fins, wouldodeveſt her of any rea Eſtate, 4 fortiori would 
ch Oonſent when, given by ber before :the. Lord Chancellor 
1 himſelf, be ſufficient to put an End to ſuch Intexpoſition 
— Le ory gegen.” - 
% an ©: 1) by Cee 


ture, alledging tas. he 


(a) See the 
Caſe of F. 
derich verſus 
Frederick, 
Vol. I. 
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Tho' where 


the Huſ- 
band has 2 
legal Title 
to his Wife's 
perſonal E- 
ſtate, Equity 
will not in- 
terpoſe in 


Prejudice of 


ſach Right; 
yet wherehe 
cannot get 
at it without 
the Aſſiſt- 
ance of this 
Court, it 
will put 
Terms upon 
him, 


ſonal Eſtate, contract Debts, might miſcarry in the World, or 


ject to very great Accidents ;\ for which Reaſons it was hoped 
it than had been offered by the Huſband, ſhould be inveſted in 


ctive what by Law he was before entitled to, the perſonal E- 
ſtate. Rn 


the Parent or Guardian of the | 
her Guardian, and in loco parentis; and it would hardly have 
been thought a reaſonable Propoſal, had the Huſband offered 
to ſettle not above a third Part of his Wife's own Portion; that 
the Covenant to ſettle a Jointure of 500. per Ann. Part of the 
Family Eſtate, when in Poſſeſſion, was entirely precacious; the 
Brother might have Iflue by this or by another Wife, or might 
ſurvive the Defendant ; in any of which Caſes, the Defendant's 
Power of making a Jointure, being to take Effect only when in 
Poſſeſſion, his Covenant for that Purpoſe would be of no Sig- 
nification. Alſo as to the Cuſtom of Landon, that was ſaid 
to be as precarious, the Freeman might diſpoſe of his per- 


realize his Effects; in any of which Caſes the Cuſtom would 
not take Place; and tho' the Gains in Trade might ſometimes 
be conſiderable, yet Money employed in Trade was alſo ſub- 


that the Portion which the Wife ht, or at leaſt more of 


Lands or ſettled, 7 
Lord Chancellor | ſaid, he thought it inary that this 
Court ſhould interpoſe againſt Huſband in Caſes where 

Tile to the Wife's perſonal Eſtate ; 
and doubted Experience had ſhewn, that ſuch - Interpoſition, 


at ” ls re 


De Term. &. D 1731. 


* 3 —— —— — — ͤE—— 


= 


out «more Tronkly he might. here the Benglader of her Por- 
tion, 2 ere oo 2 pl 
Then Lordſhip fecommended it to usband to add i 
but he anſwering, that he could not conve- — 
niently do 1 and 4 
Fr en wn 
zer Amen when in Poſſeſlion of the Family Eſtate, though 
contingent, was yet to be conſidered and valued; and thefe- 
fore directed CIR the Defendant giving ſuch Covenant, the Re- 
ſidue of the Portion, deducting the Sum propoſed to be in- 
reed in Land ad el bo, iheold be Wee 00 e N 


ERS mt dc 


Hobart verſus Abbot 
Ne forecloſe . n hs A. made a gg 


for a Term of 500 Years by, Seven 3.0% and An old 
to B, who ſo long n gned the Term to C. r my 


deemable 3 e bNDE ps 
brought a 0 . or be forecloſed; and deb 
hats de Moro Jer hedid not make the _ 


though 
e the original Mortgagee Parties. Mo Oy 
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F Bennet verſus Whitehead. jr: DEAN "I 
Lord Chan- h ; Mt O 44 
3 HE King under the Duchy Seal granted to Mr. Ser- 
Account of 1 jeant Bennet Kingſand Park in Hampſhire for twenty-one 
Profits from Years, which expired at Mrchgelmas 1728, Serjeant Bernet by his 
what Time, Will deviſcd the Leaſehold Premiſſes to his younger Son Thomas 
the Time of Bennet (the Maſter jn Chancery) and made his eldeſt 8on 

the Ticleac- Jalm Bennet (another Maſter) his Executor, and died 23 Dec. 
. 1723. Thomas Bennet, the younger Son and Deviſce of the 
{2k fling Leaſehold, in 1728 brought his Bill againſt the Defendant (inter 
the Bill. 4) for the meſne Profits of: Part of the Premiſſes, having him- 
. ſelf been in Poſſeſſion of the other Part from his Father's 
Death; and it appearing, that a Counterpart of a Leaſe was 
delivered by one who had been the Defendant's Agent to the 
Plaintiff Bennet, by which the Premiſſes in Queſtion were for- 
merly leaſed by the Crown under the Duchy Seal to the De- 
fendant Whitebead, which Counterpart was executed by the 
Defendant himſelf, . and now produced; and the Lands therein 
. mentioned being the ſame as were granted by the latter Leaſe 
be to Mr. Serjeant Bennet: This ſatisfied the Court of the 
ti - Plaintiff's Right; wherefore the . Defendant, (who pretended 
to the Inheritance of the Premiſſes) was decreed to account with 
the Plaintiff for the Profits, 
But then the Queſtion was, from what Time this Account 
Thould be taken, whether from the filing of the Bill only, or 
from the Death of the Plaintiff's Father, at which Time the 

PlaintifPs Title accrued ? © e DUNDEE 2) 

And it was objected, that the-bringing of the Bill was to be 
looked upon as an Entry of the Plaintiff upon the Premiſſes, 64 
from which Time only he ſhould be entitled to the Profits. 
One in Por: Indeed in Caſe of a third Perſon's entering upon the Lands of 
ſefion of an Infant, ſuch Infant, when he comes Age, ſhall by a Bill 
Lands be- in = 8 recover the Profits from the Time of the firſt Entry; 
* _ but the Reaſon is, becauſe where one enters on an Infant he is 
if 'the Infant reable as Bailiff or Guardian, and no Laches ſhall be im- 
when of Age puted to the Infant; wherefore it will be conſtrued as if he had 
3 4 99 entered as ſoon as his Right accrued ; whereas it might rea- 
ſhall recover ſonably be imputed as Laches to the Plaintiff Mr. Bennet, that 
the Profits in he did not bring his Bill before; that as the Court might go 
Equity from back five Years before the bringing of the Bill, by the fame 
erving of his Reaſon it might go back twenty · five or fifty Years; beſides the 
Title, and Account ought not to be decreed without an Iflue firſt directed 
313 to try, whether the Premiſſes in Quęſtion were Part of the Pre- 
11 only. . at compriſed in the Leaſe under the Duchy Seal, (via. Part 
of King/and Park, in Regard the ſubſequent Leaſe made 
Serjeant 


- 
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ends Devin Go he Hom tons WW 
ſon bind the Premiſſes; and the Defendant pretended to an 
Inheritance therein, which ought not to be without a 


Trial. Farther, the Plaintiff claimed Title to the Leaſehold 


Premiſſes without ſhewing an Aſſent to the Deviſe thereof by 


the Executor of Sexjeant Bennet, which..he: ought e 
done. 


Lord Ghancelher : The Names vf theſe Meadows being expreſly The Defen- 
mentioned i in this Leaſe from the Duchy, and being the ſame dant ſhall 
which the Defendant owns he has been in Poſſeſſion of, they fegt for 
muſt be intended the ſame Lands, for no one will preſume, the Time the 
unleſs it be proved, that there ate two Meadows of the ſame Plaintiffs 
Name; then as the Plaintiff's Right accrued upon his Father's "Cx" 
Death by Virtue of the Will, he muſt from that Time be en- from the 
titled to the Rents and Profits of the Premiſſes; and the ra- Time of fi- 
againſt the Defendant, as he had the Deed and-Counger- 18 f e 
e he Lu in is Pali which made out the Plaintiff's Dei2adane 
and it was the Defendant's, Agent who delivered the has conceal- 
Deed to the Plaintiff 3 it is ſoften clear, that the-Lands we nds, 
in Controverſy are the compriſed in the Duchy makin 
Leaſe; the Defendant hoy uv Anceſtors having accepted the theP1 tes 


all which. is made more evident by the Defendant, who now 


claims the Premiſſes as a — not being able to ſhave 


that the Plaintiff claims Title to the Leaſchold without ſhew- 
ing an Aſſent to the Deviſe thereof by the Executor of his 
Father; it appears the Plaintiff was in Poſſeſſion of Part of 
the Premiſſes, which is a ſufficient Proof of the Executor's 
Conſent, eſpecially when the Executor does not appear to have 
made any Claim himſelf thereto, 
Decree the 12 to account with the Plaintiff for the. 
Rents and Profits of the Leaſchold Premiſſes from the Death 
of his Father Serjeant Bennet, from which Time his Titk 
e — 


Griells verſus Ganſell. 


Petition to amend a Depoſition of a Witmeſs (one er King: 


* Dubourdieu a Clergyman, who! had been examined in A Pops 
this Cute, the Witneſs was ordered to attend, as was alſo the Wh 6- 
Examiner, the latter of whom, being examined /by the Lord mended oher 
Chancellor, ſwore 
itneſs, to whom 


tin&tly read, and then the Witneſs ſubſcribed his Name. 


2 
F. 
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The Witneſs being examined did not ſwear poſitively that the 
Examiner had Glen tis Depolition falle, ba has "hs was in- 
duced to believe he did not expreſs himſelf in the Manner the 
Depoſition was taken, and was poſitive, he did not intend or 
mean to ſwear as the Examiner had taken it, but that he- really 
intended to ſwear in the Manner as the Amendment wasdefired; 
and that the ſame was what he had before declared in Conver- 
ation; as alſo what another Wintieſs in the Cauſe had poſitively 
_ The Counſel on — Se infiſted; that though there 
At were — — where-a — Anſyer lad _ — 
| a) no Precedent could be u amending a Depo- 
Gua, Rel ker Publication; or at leaſt if the Court ws inclined 
25-. d amend, this-would be better deferred to the H Hearing, When 
55 it would be more fully 1 of che whole Matter ( 
Lord Chancellor: Where it a to the Court, chat either 
the Examiner is miſtaken: in taking the Depoſition, or the Wit- 
neſs in making it, I think it for the Advancemerit of Truth and 
Juſtice; that the Miſtake ſhould be amended and the ſooner 
| this is done the better, in Regard the Witneſs may de be dead, or 
. in remote Parts, before the Heating; it wotild'be hard and un- 
juſt to pin in a Witneſs down to What is a Miſtake; by denying to 
* it. As to what has been obhected of the Inconvenienoe 
g of amending the Depoſition after Publication, it was imm ble 
ö to know i until Publication ;© wherefore let the 1 be 
6 amended; as defired, and the Wha Fed re 
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648 Lady Jane Holt, Widow f 
John Holt, E 5 WH0 Was % . 
Nephew and Heir of the niff; 
Lord Chief Juſtice Holt, 
Rowland Holt ſen. the next 
Brother and Heir of the 


ſaid John Holt, and hi: Defendants. 
eldeſt Son Rowland Holt, | 


Thomas Gibſon Eſq: and 


72 


others, Creditors of thep Plaintiffs ; | 
ſaid John Holt, | 
Lady Fane Holt; Defendant. | 


HE Bill of the Lady Fa Holt was chiefly to have an Tenant for 

additional Jointure to her, purſuant to a Power Lie, with 
created by the Will of the Lord Chief Juſtice Holt; the Bill of rates Join 
the Creditors of John Holt was to be paid their Debts out of ture of 100 . 
his Aſſets. The Caſe, as to the Power of making a Jointure, Per An. for 


(and which was the chief Qugſtion) was thus: 1988 


| with his 
Wife, may make ſeveral Jointures for every 10001. which he receives with his Wife; and 
if ſuch Tenant for Life has received any Portion for which he has made no Join the 
Remainder-man, on his Death, will be compellable to make the Jointurez but the 
will not compel the Remainder-man to make a Jointure where the Portion depends upon 
a Contingency, or it is doubtful whether it will ever be pad. | 


The late Lord Chief Juſtice Halt being ſeiſed in Fee of a 
eat real Eſtate, made his Will 4 Sept. 1708, and having no 
ue, deviſed his Lands to his Brother Row/and Holt for Life, 
with Remainder to John Holt, eldeſt Son of the ſaid Rowland, 
for Life, Remainder to Truſtees during the Life of Fobn, to 
pport contingent Remainders, with Remainder to the firſt, 
&c, Sons of the ſaid John in Tail Male ſucceſſively, with Re- 
40 mainder to the Defendant Rowland, younger Son of che id 
Rowland the Father, for Life, with Remainder to his firſt, Te. 
Sons in Tail Male ſucceflively, with divers Remainders over, 
Vor. II. | 38 with 


1 


. 

\ 
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with a Power to every Tenant for Life of the Premiſſes when 
in Poſſeſſion, to make a Jointure to any Wife whom he ſhould 
marry, ſo as ſuch Jointure ſhould not exceed 1004. per Ann. 
for every 1000/7. which any Wife they ſhould reſpeCtively marry, 
| ſhould bring as a Marriage Portion, and fo for more, more, &c, 
The Jointure to be for the Wife's Life, and to commence and 
take Effect from the Death of the Huſband. 3 
The Chief Juſtice died, Rowland Holt the Father died, and 
Jobn Holt the Son being in Poſſeſſion, and a Marriage being 
_ upon betwixt him and the Plaintiff the Lady Fane, one 
of the Daughters of the late Marquis of Wharton, the faid 
Joln and Lady Jane executed Marriage Articles, dated the 
25th of. May. 1723, which Articles recited the e by 
the C. J. Holt's Will, and thereby, in Conſideration of 8000 J. 
left Lady Fane by her Father's Will, Jahn Holt covenanted to 
ſettle within a Month after the Marriage 800 J. per Am. Join- 
ture on Lady Jane for her Life, and alſo to make her an addi- 
tional Jointure of 100 J. per Ann. for every 10001. which he 
ſhould receive or be intitled to by Virtue of Lady Janes Father 
or Mother's Will, and ſo in Proportion for any leſſer Sum than 
1000 J. Lady Jane being then an Infant, the Articles were 
ſigned by her and her Guardians. There was alſo a Proviſion 
therein, that the Reſidue of the perſonal Eſtate which Lady 
Jane was intitled to by her Father's and Mother's Will ſhould 
go firſt towards Payment of Jon Holt's Debts, and afterwards 
to the ſaid Yohn Holt. The Marriage was ſoon after ſolem- 
nized, and within a Month a Jointure of 800 J. per Ann. ws 650 
| ſettled on Lady Fane for her Life. | | 
. , Afterwards John Holt raiſed 15001. upon a Mortgage which 
he made to ſome of the Plaintiffs of ſome other Part of the 
Portion he was intitled to in Right of Lady Fane his Wife, 
giving his Bond for the Repayment of it; and thereupon he 
made an additional Jointure upon Lady Fane his Wife of Lands 
of 1501. per Ann. by Virtue of the Power. , 3 
5 Jan. 1728, Jabn Holt died without Iſſue, and the De- 
fendant Rowland his Brother entered upon ſuch Part of the late 
| Chief Juſtice's Eſtate as was not comprehended in the Jointure. 
: Lady Jane being by the Will of her Father the late Marquis 
of ton, intitled, together with her Siſter Lady Lacy, 
te lus of his p« Eſtate; and likewiſe 
by the Will of her Mother the Lady Marchioneſs, having a 
Right to ſame Lands in Fee-ſimple in the County of Tipperary 
in Jreland, and John Holt dying much indebted, it was prayed 


6! 


kr 


by the Creditors Bill that they might have the Benefit of 
Lady Fane's Share of her Father's and Mother's Eſtate 


| in Lieu and Recompence thereof ſhe might have an 
for every 1000 J. which they ſhould recover out of her Eſtate 
towards Payment of · their Demand. 1 


'0 
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Lady Jane's Bill was, that ſhe might have ſuch. an additional 
Jointure made to her, purſuant to her, late Huſband's Covenant; 
but in caſe ſhe could not, then that no Part of her Eſtate ſhould 


651 hen 


The only Queſtion o Difficulty ſeemed to be, how far the 
Fort by the C. J. Holt's Will for every Tenant for Liſe 
to make a Jointure, and the Covenant by Fohn Holt the Tenant 
ain he Wi the Lots ow 1001. per Am. for every 1000 J. 
which his Wiſe the Lady d bring, in regard it was 
tengas by. Yale d Lib. Gs could bind the De- 
fendant Rowland the Remainder-man. 

On Behalf of the Plaintiff it was faid, that though the 

being fe Eine of « thind Þ Life to charge the Remainder, 


Eſtate of a third Perſon, was in Law to be taken 
n NN 
Power is a 


Caſes where the Perſon 


atteſted by three Witneſſes, and the Tenant , pre | 
his Marriage, 3 — r 
does by a Deed atteſted by ein E pep a Jointure, 
this, tho' void in Law, Aoi 

2 . Powe and of obn 


faid by the Lord Chief Baron Cthere, and Cn Drs 
Maſter of the Rolls and the Lord Chancellor Macclesfield, that 
this Power of making a Jointure given to a Tenant for Life, is 


52 Part of the old — which the Tenant in Fee had himſelf 
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ment, were conſidered as done and performed, provided he that 
gave the Covenant had a Power to perform it. hes 
One Exception indeed there was (and but one) to this gene- 


ral Rule, which was where a Tenant in Tail covenanted for 
a valuable Conſideration to levy a Fine, or ſuffer a Recovery, 
to the Uſe of the Purchaſer, and died before the Fine levied, 


or Recovery ſuffered ; in which Caſe it was admitted to have 


been held, that the Covenant could not in Equity be made good 
againſt the Iſſue in Tail, or the Remainder-man ; but this was 
for a Reaſon which did no ways hold in the principal Caſe, via. 
on Account of the Statute ds Donis, the expreſs Words where- 
of entitled the Iſſue and the Remainder-man to the entailed 
Premiſſes, from which Act of Parliament nothing could deli- 
ver thoſe Eſtates-tail, but either common Recoveries, which 


were uſefully invented by the Judges to prevent the Inconveni- 


encies introduced by that Act, or by levying of a Fine (a Reme- 
dy provided by ſubſequent Acts of Parliament) to bar the Eſtates- 
tail, though not the Remainders, when limited to third Per- 
ſons. That the Covenant by Jobn Holt, being for a valuable 
Conſideration, and for no more than it was in his Power to 


have performed, ought to be taken as if, performed, and conſe- 


quently bound the Remainder-man in the fame Manner as if 
executed by the Tenant for Life. That it could be no Objec- 
tion that Lady Fane had already had two Jointures made her 
by her ſaid Huſband, fince theſe were a Recompence only for 
ſuch Part of her Portion as had been already raiſed and anſwer- 
ed to her Huſband 3 and there was as much Reaſon (becauſe 
equally within the Intent of the Articles) that ſhe ſhould have 
an additional Jointure. for her additional Portion, as that ſhe 
ſhould have her original Jointure for her original Portion, That 
in the Counteſs of Coventry's Caſe the Matter reſted only upon 


Marriage Articles during the Life-time of the late Earl, no 


Jointure reduced to any Certainty, and yet upon theſe Marri- 
age Articles the Jointreſs was decreed to hold and enjoy her 
Jointure againſt the Remainder-man. It was true in the Caſe 
laſt cited, the Portion of 10000 J. was actually paid before the 
Marriage; whereas in the preſent Caſe, the inty of the 
Refidue of Lady Janes Portion did not as yet appear; where- 
fore all that the Plaintiffs the Creditors now prayed was, that it 
might be referred to the Maſter to aſcertain * Qyantum of the 
Reſidue of ſuch Portion, by which Means the Certainty there- 


of would appear, id certum eft quad certum reddi poteft 3 and that 


the preſent Caſe was the ſtronger, there having been already a 
Decree pronounced, that the Executors of the late Marquis of 
Wharton ſhould account for his Eſtate, which Ac- 
count would probably in a ſhort Time be taken and finiſh- 
ed. In the mean while, it could not with any Colour of Rea- 
ſon be inſiſted upon, that the making this additional Jointure 
upon Lady Jane ſhould be deferred until * 


653 


651 


De Term. & Michaeks, 1731. 


n 


Was 
him; but that it would be ſufficient if the ſame was ſe⸗ 


the other of 1 50 l. per Ann. 3 for 
the Remainder-man to queſtion the Validity of the ſecond Join. 
ture, as for the Lady Fane to aſk a third; in R the 1 500 /. 

which was the Conſideration for ohm Holt's making 


the Repayment whereof he 
and was liable to be ſued for it; wherefore as yet this 1 500 J. 


it would be paid ; | 
touching the Surplus of the late Marquis of Wharton's Eſtate, 
N were * Cauſes in = Court where Accounts have 

depending, ſome twenty, ſome thirty Years, or upwards. 
That were the Rule laid down of id certum eft quod certum red- 


muſt be reduced to a Certainty in the Life- time of the 
who was to make the Jointure ; for it would be a miſerable In- 
cumbrance upon the Eſtate of the ſeveral Remainder-men 
claiming under the late Chief Juſtice's Will, and in no Sort 
within the Intent of the Teſtator, were this Power of making 
a Jointure for the Widow of Fobn Holt to be kept in Suſpence, 
and hovering over their Eſtate for the Space of twenty or thirty 
Years, and might at laſt tend to diſable theſe: Remainder-men 
from making any Jointures, until it ſhould be aſcertained how 
much in the Whole Lady Fane would be entitled to, and whether 
her Jointure, when made, (though perhaps to be made twenty 
Years hence) thould not over-reach the ſubſequent” Jointures to 
be made by any of them, by reaſon of Lady Janes precedent 
Marriage Articles; which might be a great Inconvenience, and 
hinder the iages of the indet- men. That the Inten- 


5 T 


actually paid to her Huſband, or "thoſe claiming 


di poteſt, allowed to take Place in the preſent Caſe, ſtill Things 


P 
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on Lady Jane, was plainly not within the Intention of the 


Power, ſince by Virtue of the Will it was to be made by the 
Huſband, which could not be in the preſent Caſe, he being 
dead; alſo the Jointure to be made purſuant to the Will was 
to take Effect for the Benefit of the Wife upon the Death of 
the Huſband, which was impoſſible to be done here, the Huf- 
band having been already dead above the Space of three Years : 
That ſuppoſe Fohn Holt had by expreſs Words covenanted, that 
in Cenfideration of what farther Monies Lady Jane ſhould 
bring to him in reſpect of the Reſidue of her Portion, Oc, 
Rowland Holt the Remainder-man ſhould make a Jointure to 
her after the Rate of 100/, ee Ann. for every 10001. this 
would certainly be void, as there could be no Pretence that 
Yohn Holt, by any expreſs Words or Covenant, could bind 

the Remainder-man who did not claim under him, and ſurel 
there was as little Reaſon why. he ſhould by any implied Words 
in the Covenant be conſtrued to bind him. Or ſuppoſe Lady 
Jane were entitled to a deſperate or doubtful Debt of 10000 /. 
it would hardly be ſaid that the Aſſignment of ſuch Debt, which 
might never be received, - ſhould be looked upon as a Portion 
of 10000 J. in Recompence for which John Holt ſhould be 
enabled within this Power to ſettle upon his Wife 1000 J. per 
Ann. Wherefore ſince the moſt that Lady Jane had as yet 
brought was but 8000 J. and 1500 J., there was no Reaſon for 
her to aſk a farther or paws” Jointure, res, pwn ap- 

ſhe had brought a farther Portion; conſe | 

far Bill being too early, ought to be diſmiſſed. x ig 
Lord Chancellor : The Intention of this Power is to enable 
every Tenant for Life under the Chief Juſtice's Will, to ſettle 
a Jointure after the Rate of 100 J. per Annum for every 1000 J. 
which the Wife of ſuch Tenant in Poſſeſſion ſhould bring; ac- 
cordingly Lady Jane has had a Jointure of 800 J. per Aumum 
for 8000 J. and 150 J. per Annum for her 15001, which ſhe has 
brought ; and it not appearing that ſhe has brought any farther 
Portion to her late Huſband, I do not ſee ſhe can be entitled to 
any additional Jointure. It is not reaſonable that the Life-E- 
ſtate of Rowland Holt the Remainder-man, or of any other of 
the ſubſequent Remainder-men, (who in no Sort claim under 
him) ſhould be bound or affected by Jabn Holt's Covenant for 
making a Jointure, any farther than the original Power war- 
rants, which is to ſettle but 100 J. per Ann. for every 1000 J. 
ſuch Wife ſhould bring to her Huſband. The Eſtate of the Chief 
Juſtice, ſo carefully ſettled, ought not to be incumbered with 
Jointures to take Effect upon remote Contingencies or Poſſibili- 
ties of farther Portions coming in, when it does not appear what 
they are, or when, or whether they will ever come in. On the 
other Hand, I do not think it reaſonable that the Creditors of 
Mr. Holt ſhould have any Benefit of the Reſidue of Lady Jane's 
Fortune, if ever that ſhall be recovered, in regard ſhe _ 
| ve 
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N in FR PE Ry ne” it was agreed 
by the Articles el pare with fe let her therefore 
keep ſuch Overplus of her Eſtate to herſelf, without having any 
additional 1 ee 


3 


ten 


5324 
Fames verſus Phil bps. Q 206. 
N 1716 the Plaintiff brought bis Bill againſt the Defendant 5... 
as Executor of F. S. —_ cy of 300 J. In 1724 he 
8383 paid out of Aſſets, and for the Defen- — 
dant to account for his Teſtator s perſonal Eſtate, In 1729, oh returned, 
the Maſter's reporting that the Defendant had Aſſets, he was on which an 
ordered to bring the Money reported in his Hands into the x no age 
HY foch aluraifie nar complying with which, the Plain- Are is 
out Proceſs of Contempt againſt the Defendant, and grounded, 
ed to take him up in A es (where be lived) by a Ser — n= 
jeant at Arms; but the Proces bin referred for Irregular 4 Regiſter 
the Maſter reported it irregular of the two At Office, elſe 
ments, upon which the * 3 * a Serjeant at Arms was iT*gular. 
grounded, not being entered in the Regiſter's Office. 

Upon this the Plaintiff moved to diſcharge the Maſter's Re- 
port, ſu g that he had done his Part, and left the Attach- 
ments with the Agent of the Regiſter in his Office, where he 
had paid the uſual Fee for entring, but that the Regiſter or his 
Agent had not entred them; all which appearing on Examina- 
tion, the Court ordered the Maſter to tax the Defendant's Coſts 
out of Purſe only, which the Plaintiff, who was reported to 
have been guilty of this cry aug ſhould pay to the Defen- 
dant, but t theſe ſhould be anſwered — Plaintiff by 
the Regiſter. 

After this, Mr. Price the Regiſter died, having left Eliz. ann 
Maddox Executrix ; the Coſts were taxed at 581, and the Mat- „in paid the 
ter coming on _ on Petition, Mr. Mead objected, that here Officer his 
being a perſonal Neglect or Miſhehaviour in the Officer, it died On and the 
with him; that if there ſhould be a Decree for Coſts, and the 4 
Defendant die before Taxation, theſe would be loſt, which was les ed his 
ſtronger than the preſent Caſe, where there was but an Inter- Duty, by 
locutory Order or if the Executrix was liable, the Plaintiff had — 


his Remedy by Action at Law. _ Proces be 
es irre- 
gular, the Suitor is to. pay the Coſts, but he to have them over agaiaſt the Officer; md 
tho* the Officer in incl Caſe die, yet this being a Duty and 2 his 
will be liable. 
To 
the Caſe the Attachments were followed by the uſual Pro- 
Commiſſion of Rebellion; but by the Courſe of the thats iſſues 


—— 
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To which 1 anſwered, and ſo it was held, that this was not 
a bare Miſbehaviour or Neglect in the Officer, but the Plaintiff 
having carried the Attachments to the Office, and paid the Fees 
for entering, the Regiſter by his Acceptance of them had pro- 
miſed and agreed, by Implication of Law, to procure the Re- 
turns to be entered; wherefore the not doing that which he 
took Money for, and engaged to do, was à Breach of his Con- 
tract, and being a Duty, could not die with the Perſon, altho 


nothing had been aſcertained in the Life · time of the Regi 


juſt as if he ſhould have promiſed/to pay io moch bloney as the 
_ - Maſter ſhould tax, this would not die with the Perfon ; that 
_ tho? Coſts, if not aſcertained on the Death of the Party, ate in 
ſome Caſes loſt, - yet here with Reſpect to Mr. Price they were 
to de looked upon as a Duty, and not as Cofts only, which this 
Court would not ſuffer to be examined by any o Court in 
an Action, but determine itſelf, as in all like Caſes, in a Sum- 
mary Way, That the Executrix of Mr, Price ftanding in his 


D n 


Boehm verſus 9585 8 econ. f | Cale 207, 


. 
TRON 4M rage by he lit Gg 2 


- fant Daughters of Gare his Wife, Chaxcellor” 
J for ning thetr Portions Parting of $00 * Abſence. , 


; George Evelyn the Defendant's Father (and Grandfather to 
T OS Gage, ind the Def 
che Father being Tenant for Life, Remain. 
Son Fohn in Tail Male, 38 
1 1698. together with his eldeſt Son 
and Recovery ſettled the Manor of Walkhamſtea 0 
i Parry: to the Uſe of himſelf for Life, ſant Waſte, 
to his eldeſt Son Fohn Evelyn for Life, Remainder to 
ba rſt, Of Son in Tail Male ſucceſſively, Remainder to his 
Evelyn for Life, Remainder” to his firſt and 
WC — Mae bene Remind to his third Son 
the Defocdent Rows Eoehn in Manner, with Truſtees to 
all theſe conti 122 — Remaitider to the Heirs 
of the Body of corge Evelyn the Father, Remainder to 
him in Fee; N 
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14 | or Will, to charge by Leaſe, Mortgage or otherwiſe, the Pre- 
| miſſes to himſelf limited for Life, with raifing or paying any 
| Sum not exceeding 6000/7. alſo with a Power to every of his 
Sons, when in Poſſeſſion, by Deed atteſted by three Witneſles, 
to limit, before or after Marriage, to the Wife of any of the 
ſaid Sons for a Jointure, all or any Part of the Premiſſes, ſo as 
4 ſuch Jointure ſhould not exceed 100 l. per Annum for every 
21 10007. which ſuch Son ſhould have received as the Fortune of 
1. the Wife; with farther Power to his ſaid Sans reſpectively, 
when in Poſſeſſion, by any Deed or Writing under Hand and 
5 Scal, atteſted by three credible Witneſſes, to make any Leaſe 
| or Leaſes for Years, ſans Waſte (but without Prejudice to any 
Jointure which ſhould be made by Virtue of the faid Power) 
for the raiſing of Portions for the Daughters of ſuch Sons, ſo 
as ſuch Portions ſhould not exceed that which ſuch Son making 
ſuch Leaſes ſhould have had with his Wiſe, and ſo as ſuch 
Leaſes ſhould not take Effect, until there ſhould be a Failure 
of Iſſue Male of ſuch Son ſo making ſuch Leaſe ; with the 
uſual Power for George Evelyn the F and his ſaĩd Sons re- 
ſpectively, when in Poſſeſſion, to make Leaſes for twenty-one 
Years at the moſt improved Rent. 

By other Indentures of Leaſe and Releaſe dated the 2ath 
and 2 iſt of Offober 1698. George Evelm the Father, in Con- 
. daderation that his Sen Johm Euelyn had joined with his Father 
in the ſaid Common Recovery and Settlement, did ſettle other 

L—u“⸗ands, (v/z.) the Manor of Tandridge, &c. of which ht was 
+», ſeiſed in Fee, to the ſame Uſes as the ſaid Manor of Walkhbam- 661 
Neu alias Godſtoue was ſettled by the former Decd, with this 
Difference only, (vie.) that as to the Son's Power of Leaſing 
' - , ._ > » for raiſing Daughters Portions, theſe Words were added, [fo 28 
uch Leaſe or Leaſes ſhould'ceafe and determine upon the raiſing 

of ſuch Portions, and Coſts and Charges for raiſing the ſame. 


] 
Upon the 22d of Auguſt 1920, George Evelyn the Father, 
in Purſuance of his Power, mortgaged. Part of the ſaid Land 
for 15,000 J. for the Term of 1000 Years, which Mortgage 
afterwards by meſne Aſſignment became veſted in Sir Thomas 
Pope Blunt, with a Covenant from George Evelyn the Son for 
Payment of the Mortgage-Money, and Sir Thomas the Mort- 
pagee covenanted to reaſſign to | George . Evelyn the Son. In 
une 1699 George Evelyn: the Father died. In Ofaber 170 
obu Evelyn the eldeſt Son died without Iflue, upon which 
George Evelyn the ſecond Son entered upon the Premiſſes com- 
priſed in the Settlement,  Augu/? 22d 1720, upon the Inter- 
marriage of George Evelyn the. Son with the Daughter of Mr. 
Garth, whoſe Portion was agreed to be 8000 J. in Confiders- 
tion of the ſaid then intended Marriage and 8000. Marriage 
Portion, for ſettling a ſuitable Jointure on her, making Provi- 
Hon, for the Iſſue of the Marriage, and that ſhould, 
on Failure of Iſſue Male, be ſecured to the Daughters, and 


reciting 


61 
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Ve iam * ET 1731, 


Evelyn 
appoin faid Mary 
Deans Ir wa a and in Bar 
of Dower, divers 2 and Lands in Godſtone, not ex- 
ceeding the Value of 800 /. per Annum; alſo in Purſuance of 
2 the Power — Ld Se Settlements, or any other the faid 
in Caſe of Failure of Iſſue Male be- 


of the Body of the faid G 11 the Son, upon Truſt, that 
if there ſhould be Failure o of the Body of the 
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500 Years Term ſhould, by an 
ö er re er iſed 
Term, or by Sale, Mortgage or — 2 of any P 
thereof, or by any other Ways or Means as to them in 
P as ſoon as convenientiy 
after the Deceale of the ſaid George Evelyn the Son (or 
Life-time if he ſhould think fit to have the ſame ſooner 
and fo directed) levy and raiſe the Sum of 8000 /, fo the 
tion or Portions of ſuch Daughter or Daughters to be 
her or them, and equally divided amongſt them, if more than 
one, Share and Share ali „ with a Proviſo that the Term ſhould 
not prejudice the Jointure, and that immediately after the raiſ- 
ng (9s, DEP with all Coſts, &c, the ſaid Term ſhould 


2 
The l e ed bes ee un in the Vear 1724 
— Gorge Mpeg en died inteſtate, 2 — 
and only three Daughters, who by their Mother in the 
Year 1 225 brought their Bill agaiaſt Bdward Buche and Fame: 
Bu by cli fn (being the next Remainder-man in Tail) 
preſent Sale of the 500 Years Term to raiſe the 
, the eldeſt Daughter being not above four Years old 
bringing the Bill ; and on the other Hand the 
Dolan Heretic the next Remainder-man 


F. 
333 
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Paying af the We of 15001 —— 
Theſe 
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27 May | Theſe Cauſes coming on at firſt before the Maſter of the Rolls 
1728. in the Abſence of the Chancellor, he was pleaſed to declare, that 
the Powers in the Deeds of the 2oth 2ſt of October 1698 
were well executed, and directed, that it ſnould be referred to 
the Maſter to ſtate the Value of the real, and alſo of the per- 
ſonal Eſtate of George Evehn the late Husband of Mary; 
whereupon the Maſter ſtated the real (beyond the Jointure) 
to be 911. per Annum, the perſonal Eſtate to be about 4000], 
| and the Debts (beſides the Mortgage) to be about 2000/, 
N and afterwards theſe Cauſes being ordered to be ſet down for 
| | hearing before the Lord Chancellor upon the Maſter's Report, 
and for farther Directions, and upon the Petition of Edward Evehn 
dad James Evelyn his Son to his Lordſhip, alledging that 
apprehended themſelves aggrieved by ſuch Part of his Ho- 
nour's Decree, whereby the Powers in the Deeds of the 2oth 
and 21ſt of October 1698 were declared to be well executed, 
in Regard the Petitioners conceived that however the Term 
might be well raiſed, yet that the ſaid Powers touching the 
Truſts were not well declared, nor well executed or war- 
ranted by the above-mentioned Deeds: It was therefore 
ordered that theſe Cauſes ſhould be ſet down to be reheard 
touching the Matters in the Petition mentioned, at the fame 
Time that the Matter of the Maſter's Report was ſet down for 
Hearing. 1 e 
Lord Chan- * FO the Cauſe ſtanding for Judgment in the Paper, 
cellor King, the Lord Chancellor aſſiſted by the Lord Chief Juſtice Ray- 
ice Boy mond and Maſter of the Rolls, delivered the Reſolution of 
mond Ma- Court. 5 
fter of the 
Rolls. 


Where the - 1/, As to the Queſtion, Whether the perſonal Eſtate of 
2 op o George Evelyn the Son ſhould be applied to pay off the 
in Eaſe of Mortgage made by George Evelyn the Father, in Regard the 
the real E- Son covenanted to pay this Mortgage Money, whereupon the 
ua : Mortgage was to be re; aſſigned to him, or as he ſhould di- 
If one mort- It was agreed that the * ng Eſtate of the Son ſhould 
gages Lands not be — to pay this Mortgage made by the Fa- 


and dies, his the fi ch he Cha 
nal g. ther, foraſmuch as t rge was made by George Evelyn 
mp art the Father in Purſuance of his Power to charge the Pre- 
in Eaſe of miſſes 3 and es he had ſuch Power, due "Deſendant 


wok gf muſt be contented to take the Land cum onere ; that this 
ſeiled in 4 85 tha | 
Fee mort- - 
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the Debt not being originally the Debt of B. his Covenant is only a Surety 
Lend the crightsl Dubtdn, which C. hett charetine rio ans thine: : 8 
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nan he Son would be conſider- 
A (6) for the Land; that it was | 
Sir Jam Napier, where Part of · the f Si 
was after his Death ſettled by a 
as a Fund to 


— ae. a betl 
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2 teen ſhould en 


of the Lands, and the perſonal Eſtate of Mr. Freeman the Co- 


venantor not be applied in Exoneration of the Land. So that as 
to that Part of the Croſs Bill, which prayed the Mortgage 


Portions ſe- 
cared by a 
Truſt 
out of — 
| pay able to 
aughters, * 
to be raiſed 
by Rents and 
Profits, and 
no Time 


not by Sale or Mortgage, 


Money ſhould'be paid out of the perſonal Eſtate of George Eve- 
Iyn the Son, the ſame was diſmiſſed wich Coſts. - 
As to the other Point (which was the moſt conſiderable) it 


Vas agreed that this 8000 J. ſhould be raiſed out of the Rents: 


and Profits of the Premiſſes compriſed in the 500 Vears Term, 


and not by any Sale or Mortgage thereof, and that no more. 


than the Sum of 8000 l. in the Whole ſhould be raiſed, and the 
Profits be accounted anne — of ny —— the 
Huſband. Þ” SAAB! Fel ; 


limited for Payment, mall carty ena, and be raiſed W by perception of Profits, 71 


V2 l ' , 
2 
1 


The; Maſter of — Ralls, who delivered his pinion very 
fully. ſaid he would conſider the Nature of ſuch Powers in ge- 
neral, the Words made uſe of in the preſent one, and the Pre- 
cedents in the like Caſes for ſecuring and railing Portions for 
Daughters. 


As to the Nature of ſuch Powers, they were to be taken 


a being to charge, burden and incumber the Eſtate of a 
many Perſon. Vide 6G 3. Fitz-Wilkams's Caſe, alſo 2 Vent. 
Sayl verſus . which Occafion the Lord 
ncellor Nottingham is us is Diſtinction: Where a Man 

has a Power to-make Leaſes or any other Charge which is to in- 


cumber a third Perſon's Eſtate, ſuch Powers are to have a rigid 667 
Conſtruction; but where it is to diſpoſe of his own Eſtate (as 


in that Caſe the Party who had the Power was Tenant in Tail) 
the molt liberal Interpretation is to be made. In 2 Fern. 531, 


542, (Lady Chariot Orby verſus Lord Mobun) the Point then in 
Queſtion 


was no more, than Tenant for Life with Power to 

make Leaſes of Lands uſually. let at the ancient Rent ; the Te- 
nant for Life made a general Leaſe to J. S. of all his Lands 
uſually let, reſerving the ancient Rent, and though this general 
Leaſe followed the Words: of the Power, nevertheleſs fince, if 
good againſt the Remainder-man, it would put a Difficulty 
him in his Suit for the Rent, to ſet out what was the an- 


cient Rent for every particular Parcel of Land, and might en- 


danger his being frequently nonſuited before he could be able to 

recover the Rent from the Leſſee, it was adjudged in Chancery, 

and affirmed in the Houſe of Lords, n 

ee e Power to bind the R 
W 


* Bat in th hat Cue Paret, Lands were ard tbe ſe and. con- 
ſequentiy the Covenant was a Lien upon thoſe Lands. * 
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which ſhews, chit ee binding the Intereſt of Perſons in 
Remainder ought to be taken ſtrictly; and as Powers in Settle- 
ments to Uſes are raiſed by way of Uſe, -which at Common 
Law were Truſts, they were ay cogniſable and deter- 
minable in Courts of Equity. 1 Levi a in 
verſus s (the ſame Caſe alſo in Hardreſs 395. & 1 Chan. 
Caſes 103. "Tenant for Life, Remainder to his eldeſt Son in 
Tail, with Power to charge the Land with 20004, they both 
by Leaſe and Releaſe join in a Mortgage in Fee of the Premiſſes 
to J. S. under Proviſo to be void on Payment of the 2000 l. 
and Intereſt, with a Covenant for farther Aſſurance, but no 
Mention made of the Power; decreed by the Lord Keeper 
Bridgman, that this Morey ſhould not be intended an Exe- 
cution of the Power, but 8 a common Mortgage, and ſo 
the Father and Son bei dead, the Mortgage was not 
binding on the Iſſue of — either in Law or Equity, con- 
ſequently the Money was loſt ; from whence it appears that 
Courts of Equity are not free in extending Powers given to 
Tenant for Lie to bind a Remainder- man. Indeed in 2 Vern. 
379. Lady Clifford verſus Lord Burlington, where the Lord 
Clifford by his Settlement was made Tenant for Life, 
Remainder to his firſt, Sc. Son in Tail, with Power for him 
to make a Jointure not exceeding 10001. per Anmum, and his 
Lordſhip in treating of the . covenanted to ſettle a Join- 
ture of 1000 J. per, Annum, in a Particular of Lands as 
of that Value, and 2 3 the Lands proved to be 
only 600 J. per Annum pon after Lord Clifford's Death, 
a Bill being brought b he Joinrek againſt the Iſſue in Tail, to 
have the Jointure ma purſuant to the Marriage Articles, 
the Decree was, that the? us in Tall mould make up the Join- 
ture 1000 J. per Annum; it is true in that Caſe, Relief was 
ven to a Purchaſer againſt a Purchaſer ; however this is to be 
foked on as a Pies ons where it might be — 1 ſevere 


derable Fortune, 2 e Decree made ( 0 
Defence; belides, it does not appea ve been thought a 


„ of 1000 /. 2 a Covenant, and alſo 
an Intention to execute it; whereas in the preſent Caſe, what 
is aſked for the Daughters ſeems not warranted by the 
Power, which cannot be exceeded by the ſabſequent Settlement 
of the Portion ; ſach-Part therefore of the Deed ſecuring the 
Portion as exceeds the Power, is to be looked upon as 

of no Force; the Sons of Mr, Evelyn the Father, who are Re- 
mainder-men in his Settlement, are at leaſt to be 


a8 
much as an Heir at Law, from whom nothing ſhall taken 
but by neceſſary Implication ; and though George Evelyn the 


r not to have re- 


garded 


3 — —— — 2s * 
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(a) See the 
Caſe of Traf- 
ford verſus 
Aſpton, 
Vol. I. 415, 
K& ante 13, 
the Caſe of 
Fey verſus 
Gilbert. 


been the Intention of the Maker of the 


' — ... —. et 3-100. nine 
ded the cee the Re ern Rr 
1 85 © 5 but hat eHow in the 
Settlement o pi Bu en Fotos the 3 
There are two, Vays Sf wing Ins; the 1} PHAGE 
Mortgage; the 27 By Per Profits: ow. where A 


particular certain Tüte is lined, 1 the Payment of the For- 
tion, there it carries Intereſt from that Time, and may imply 
a Power of (a) Sale; but here no certain Time is limited ? 
Para ent. which very much influences the pteſent .Caſe, an 

ſtinguiſhes it from others. It is not ſaid or itnplied, that the 


8 5 "ſhould be payed or raiſed upon che Neath of = : 


Evelyn the Son without Iſſue Male; though it, i true, th. 
Right thereto did then veſt in the Daughters, ViS. 2 Right 10 
the bare Sum of 89907. to be raiſed. by Perception. of Profits 
and as it were unreaſonable in itſelf to raiſe 1 wt 
Way ſo deſtructive to the Eſtate and KY $6 Hoe wa 
be, it muſt be more particularly hard ny Ay it in che peel 
Cake, when the Daughters, e raiſed, 
of dach tender Vears; and when Tear ques er 
1 
2 he e 18 2 8 his N Fami ly, 3a 
＋ ord [Portion] always im a ee 
440 all at once. fy N 
Reſp. If the Daughters are ſure of their Pe n s, tho'" 
ſameè are not to be raiſed or paid in ſo beneficial 4 Manner ' 
they would have them, it is howeyer ſufficient ; the Writ 4 


& upme' rs e ren never required that "the Childrens, 
227 670 


be paid in a groſs Sum. 
15 is oblervable, that the Power given or reſerved by Eve 
to charge the Land with 6000 J. Kt Lee, Mp ori 
* or ler ui without Reſtriction; but when he comes 
2 of his Fee - ſim ple Land, bis Son's Power 5 


Leaſing for raiſing Daughters Poctions is -reſtrained; / as e 


1 
Lake or Leaſes ſhall bg SOR es + Maney be. 
raiſed. Now this i eng; nable, that, 
Bages Pather did not in e 0; miſſes for the 


raiſing of theſe Portions, but only to do it b Be 
Profits, When even a Leaſe thereof was not to no, 


thoſe ſe Sure” | 
were raiſed, and the Children e Ma the Term Wet 1 qwy,e if 


En nu. 
* th! eat 


2 


92 


De Tom. © Erl gr 


6 


but the greater e er de 1s e thy edu 
man, if the Eſtate (being a Reverſion) ſhould now be ſold; 
whereas if 3 have their Portions of 8000 l. tho 

not paid in ſo beneficial a Manner as they could wiſh, it till is a 
plentiful Proviſion, In the next place, it appears that the Power 


to raiſe the Portions for the Daus ters of uy the Son, was 


ſo as the ſame ſhould not exceed the Portion which their Father 
have with his Wife, which being but 8000 J. is the ſame 
as if it had been expreſſed in the Power, that the Daughters 
Portions ſhould not exceed that Sum ; and this ſhews that Inte- 
reſt for the 8000 /. was not to be raiſed, for that might double 
the Sum, and eat up all the Reverſion. And as to this Point, 
what has been cited from the Caſe of Lord Kilmurry verſus Dr. 
Gery, Salk. 538. is not applicable, the Decree there being 
unded on the particular, Circumſtances of the Caſe : The 
ower aroſe upon a A Senken made with the Approbation of 
Truſtees by a Perſon during his Infancy, and confirmed by A& 
of Parliament; by the Settlement a Power was reſerved of 
charging divers of thoſe Lands at any Time during his Life 
with the Sum of 3000 J. he borrowed this Sum of the Doctor, 
and having executed his Power while an Infant, died ſoon after 


| he came to Age ; the Plaintiff bis Son brought his Bill to re- 


deem on Payment of the principal Sum e but the 
Court then decteed a Redemption upon the common Terms of 
Payment of Principal, Intereſt and Coſts; becauſe here Was a 
Power given to him to raiſe Money, and immediately ns) El 
Security, which was actually done; and altho ( 
he been of Age at that Time, he ſhould tay hon oh ble — 
keep down the Intereſt during n 
the Time intended for the Execution of Pe 25 - wha 
fore not capable of making his Perſon liable, tq any Part of the 
Engagement, the Land muſt, from the Neceflity öf the br] 
have ſtood. engaged for Intereſt as well as Principal, or it 
been impoſſible for Him during his Infancy to have raiſed 
Money at all, which the Nature of the Tranſactions 

Laich, eee Caſes that d been 
took Notice, that the Aa re open Caſes proving 
that when no Time was limited for Co nent of an 
and the Daughters claiming the ſame were of tender Years, tho' 
the Right to the Portions veſted in ſuch infant Daughters, yet 
they were to be raiſed by Rents and Profits: 
Firſt, 2 Vern. 72. Earl of Rivers verſus Earl of Derby, 
, Lands were limited to the Huſband 


Err 


. 1 5 0 
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(a) Ante 13. 


ception of Profits without Intereſt : And bis. Honour 


E uld be no 


mn 


Daughter ſhould receive 10, ooo J. out of the Rents, Revenues 
and Profits thereof, and 100/. per Annum for Maintenance, 
and this 10,000 J. to be for her P , without appointing any 
Time of Payment: There was no n, and but one Daughter, 
who having lived to ſeventeen died unmarried : Decreed that 
the Portion of 10, ooo l. did go to her Executor, and was 
to be "raiſed out of the Profits by the Truſtees; ſo that 


was the Caſe of a Portion veſted, decreed out of 
Profits; and, Which was likewiſe Tn pupyidar 


jeclion, that by the Word [Portion] was to be meant a 2 to 
be paid in Groſs. 

Secondly, That of (a) Toy verſus Gillert, decreed by Lord 
Macclesfield, and affirmed by the Houſe of Lords, where a 
Truſt Term was limited to raiſe 1 500. for Daughters Portions 
by Rents, Iſſues and Profits, or by leaſing for one, two, or three 
Lives at the old Rent; -and decreed that the directing the Por- 
tion to be raiſed in this particular Manner, implied a Negative, 
that it ſhould be raiſed in no other Manner, and therefore not 


by Mortgage or Sale, nor any mote Money be raiſed than the 


1 500 J. without Intereſt; which was exactly the ſame with 
the principal Caſe, an Inſtance of a Portion to be raiſed by 22 
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cluded, that there was not one ſingle Precedent where a 
had been decreed of a, Truſt Term for a Portion appointed 
raiſed by Rents and Profits, and no Time 2 9 
The Lord Raymond. relied much on the Intention of the 
Maker Wk the Settlement, which a peared to be plainly for pre. 
ſerving the Eſtate the Male Line of. the Family ; ſo that 
Bet ſign to extend the 9 for a 705 
tions for Daughters to a Sale or Mortgage; 00g 


Power being neither expreſs or implied, nor 7 
for the Payment of the Portions . it would (he Mord, by; 16 


treme hard for the Court to decree that which would prove the, 
Deſtruction a Eſtate, againſt eee Party *,. 


£2 bis D i 1 {{fnq's __ 


was. 8 appealed wo to the Honſe of Lords, 
nw ad May 1733, the Parties Ke both Sides cms oo to * 8 
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King verſus Cotton. 


HE 600 former Decree . ordered to n 
Prejudice to any Relief which the then Defendant 
We might — he now preferred his Bill 


younger Children of his Wife the 
Cotton, 7 7" 1 5 r Taba band Sir Wa Cotton, ar allo 


againſt the Lady Cotton his Wife, to ſet aſide the ſeveral. Settle. 


ments made by her before her with the Plaintiff, as 


being made without his Privity, and while ſhe appeared the vi- 


ible Owner of the Eſtate, and thereby induced him to 
her; all which. Settlements were made by his Wife in Tru 
for her ſelf unt * ſecond „and afterwards for her 
younger Children reſpectively; but it being now proved that 
theſe Proviſions by Lady Catton for her you} ildren were 
made before her Marriage- Treaty with the hintif King yo 
gun, and in a DR. - abt, that ſhe herſelf defi 

ht be publi that ſhe made an A BLN: 


of er Tenants, whercat being . preſent, ſhe acquainted. them 


75 


her younger Son 4 A7 was to be their Landlord, in Caſe ſhe 
married again, and if ſhe married, her ſecond Husband ſhould. 
marry her for Love ; and it that ſhe had reſerved to 
herſelf out of theſe voluntary Settlements, her original Jointure 
_ by Sir Thomas Cotton (being 420 J. 8 Rent- 14 
ge ;) that ſhe had nine youn — . 
Hades Sir Thomas, who, at 
vided for ; and farther, that the Plaintif Mr. Ki 
married Lady Cotton, was in very mean Ciicun 
Half. pay Lieutenant in Ireland, had two Sons by a former Wife, 


_ Caſe 208. 


(a) Vide ante 
e 103. 

If a Parent 

makes a vo- 

luntary Con- 

veyance in 

Truſt for his 


Hands of his 
Agent, and 
it is gotfrom 
him, this 
- onghe not to 
bind him ; 
— where a 
eme hav 
Ihe by her — 
fit ſt Husband 
makes a ſuit- 
able Proviſi- 
on for them 
before a 
Treaty for 
her _ _ 


— — SCE 
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and that he had a conſiderable Sum of Money with Lady Co- 
ton, as ſhe had been Executrix and reſiduary Legatee of her for- 
mer Husband Sir Thomas ; ſo that it was evident there had 
been no Fraud or Impoſitin on the Plaintiff Mr. King, who 
did not ſo much as pretend he could make any Settlement or 
Jointure on Lady Cotton: | 
For theſe Reaſons the Lord Chancellor diſmiſſed the Phaintiff 
Mr. King's Bill, as to that Part of it which fought to ſet afide 
any of the Settlements made by Lady Cotten in Truſt for her 
younger Children; ſaying it was a very reaſonable Thing for 
a Widow, while it was in her Power, to make a Proviſion for 
her Children by her former Hupband, and this being before her 
Treaty of Marriage with Mr. King, it had been impoſſible 
to have asked him to be a Party thereto, he not being then 
thought of; that though an Aſſignment had been made by the 
Lady Cotton only to a Friend, and not a Child, a meer volun- 
tary Gift before the Marriage-Treaty, in a Caſe ſo circum- 
ſtanced as this was, might be hinding; and as to the South-Sea 
Stock, though there was no actu * by Deed, but 
only a Covenant to transfer, yet this was ſuch an Aſſignment as 
would bind Mr. King; for it was not like a Bond from Lady 
Cotton to pay Money, ſince here Mr. King was to pay none, nor 
to part with any Thing which was his, it was only a Proviſion 
made by Lady Cotton before her Martiage Treaty with the 676 
Plaintiff,” that in Caſe of her Marriage ſuch a Part of her Eſtate 
ſhould go to her Children, . which was but reaſonable ; and yet, 
contrary to this Provifign made for the Children, he himſelf 
had fold this Stock and received the Money, beſides a farther 
Zum of 1000 J. Soffth-Sea, Stock which Lady Cotton had not 
afſigned ; that here the younger Children had the Law on their 
Side, and had recovered ges in an Action of Covenant, 
which Benefit he could not take from them. Notre; They re- 
covered not only the Value of the Stock, but alſo all the Di- 
vidends fince the ſecond Marriage. 
Ing this Cafe one Point aroſe, concerning which the Court 
1 inion; and it was this: Lady Curton a Jointreſs 
or Life of an Eſtate at Eaſper in Surrey, demiſed the ſame to 
Truſtees for ninety-nine Vears, if ſhe ſo long lived, in Truſt 
for herſelf during her Widowhood, and after her Marri 
then in Truſt for one of her younger Soris'Fobn Salisbury Cotton, 
and the Heirs of his Body, and if he died without Iflue, the 
| Remainder in Truſt for her next younger Son the Defendant 
TLinch Salisbury Cotton; Fohn Salisbury Cotton died without 
Iſſue and inteſtate, and the e was, Whether the Truſt 
of this Term ſhould go to his Mother as Adminiſtratrix to him, 
ſiubject to che Statute of Diſtribution, or to the next Son in 
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It was inſiſted for the Lady Coftor, that in the Limitation of 
the Truſt of the Term to Saliſbury Cotton and the Heirs 
of his Body, with Remainder over, fuck Remainder over being 

| rn of a Truſt of a Term. was void.) | 

Sn the other Side it was contended; that the only Reaſon 

6 why the Truſt of a Term could not be limited to one and the 

77 Heirs of his Body, with Remainder over, was, becauſe this 

would make a ity; but here could be no Perpetuity, in 

"regard the whole Term was td determine whenever Lady Cotton 

ſhould die, uſt as if ſhe had made 4 Leaſe of her ee 

Lands to 4 for ninety-nine Tears, if ſhe fo long lived, 

in Tru ker and the Heirs of his Body, but if 4. ſhould di 

without Heirs of his Kegan, 1 95 Cotton to B. this 

had been good. it Fehr hs 1 be a good 

3 ue lden the Nan of the Duke of 

Norfolk's Caſe, and che ſeveral other ſubſequent Reſolutions 
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Cute 2:9: Sir Edward Manſell, Bart. Plaintiff; 


Lord Chan- 


ice Ray- 
| 5 Lord 
Chief Baron 


Truſtees for 


no Diverſity 
whether the 


be voluntary, 


luable Con- Life, enters an 


9 Manſell, Eſ Be Defendants. 


DWARD Vaugban, Eſq; ſeiſed in Fee of Lands in 
Carmarthenſhire of 16301. per Annum, made his Will 

dated the 3oth of November 1683, and deviſed the Pre- 

miſſes to Truſtees (Sir Edward Manſell and Arthur Man- 

ell) and their Heirs, to the Uſe of his Siſter Dorothy Loyd Wi- 
dow for her Life, Remainder to the ſaid Truſtees and their 
Heirs during the Life of Dorothy, in Truſt to preſerve contin- 
gent Remainders, Remainder to the Uſe of the firſt, Cc. Sons 
of Dorothy in Tail Male ſucceſſively, Remainder to the Uſe of 
the Teſtator's Couſin Edward Manſell in Fee; ſoon after which 
the Teſtator auß without Ile, Dorothy Loyd the Deviſee for 
| intermarries with Sir Edward Manſell the 
Plaintiff's Father ; afterwards Sir Edward Manſell and Dorothy 
his Wife, together with Edward Manſell the Remainder-man 
in Fee, join in a Feoffment to Truſtees to the Uſe of Sir Ed- 
ward Manſell the Huſband of Dorothy and his Heirs, and co- 
venant by the ſame Indenture to levy a Fine at the next grand 
Seſſions to be held for the County of Carmarthen, to the ſame 
Truſtees, and to the ſame Uſes, The Truſtees for preſerving the 
contingent Remainders in the Will, by Indentures of Leaſe and 
Releaſe dated the 23d and 24th of Fuly 1686. conveyed the 


Premiſſes to Sir Edward Manſell the Huſband of Dorothy in 


Fee, ſhe at that Time being enfient with a Son. On the 7th 


of Auguſt following, Dame Dorothy had Iflue by Sir i 


Manſell ber Huſhand, a Son, the Plaintiff (now) Sir Edward = 
Manſell, and afterwards ſeveral other Children; ſubſequent to 


Vaughan Eſtate, deviſed all his Lands and Tenemen 

ral Words to his Son the Plaintiff for Life, Remainder to his 

firſt, Cc. Sons in = Male ſucceſſively, Remainder to the ſe- 
Son of Sir E d 1 


CON 


Law of his Remainder in Tail joining of the Truſtees 
before his Birth, broug he Benefit of the 
Will of his Uncle d Vaughen, whereby the Premiſes 
were deviſed to his Mother Dorothy for Life only, Remainder 
to Truſtees during her Life to preſerve contingent Remainders, 
with Remainder to her firſt Son the Plaintiff in Tail; and that 
the Plaintiff might have the Benefit of the Settlement, and be 
1 in the Premiſſes, as if there had been no Breach of 
Truſt. - 


This Point, (viz.) Whether Truſtees far ing contin- 
Remainders joining before the Birth of a Son in 
680 on were guilty of a Breach of Truſt ? being a Matter 


Juſtice of B. R. and the Lord Chief Baron R 
the ſome to be a Breach of Truſt in them. An 
If, It was reſolved, that the Feoffment and Fine by Si 
ward Manſell and Dorothy his Wife did not deſtroy the 
gent Remainders to the firſt, &c, Sons of Dorothy, but t 
the Right to the Freehold in the Truſtees did ſupport them. 
2dly, That when the Truſtees joined in the Leaſe and Releaſe 
to Sir Edward Manſell (the Plaintiff's Father) and his Heirs, - 
this deſtroyed the contingent Remainders. 
3dy, That the joining of the Truſtees ip cone fark Re- 
mainders was a plain Breach of "Truſt; and tho' this had not 
be 
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been before judicially determined, yet it ſeemed, to the Court, 
in common Senſe, Reaſon and Juſtice, to | 
other Conſtruction ; For when Truſtees are 
ſerve an Eſtate in a Family, 1 
inſtead of preſerving it, do a wilful Act with an 
order to deſtroy it, how can this be otherwiſe than a 
of Truſt, or how can it 


pating ihe Caſe? Should 


the .Court ho. It 


* DST $1 as o 
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If the Per- 
ſon claim- 
ing under 
the Breach 
of Truſt 
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of it, then 
they are ſub- 
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ſame Truſt; 
ſo if the 
Conveyance 
be volunta- 
ry, or with- 
out a valu- 
able Conſi- 
deration ; 
but if for a 
valuable 
Conſiderati- 
on, and 
without No- 
tice, the 
Purchaſer 
will hold the 


Land diſ- 


charged, and 
the Truſtees 
muſt buy and 
ſettle other 
Land to the 
ſame Uſes. 


(a) Vol. I. 
28. 


it be a plain Wrong and Tort, in him to do any Act which will 
deftroy thoſe contingent Remainders before the Birth of a Son, 


notwithſtanding his /zgal Power of doing ſo, yet as in this Caſe 
there is no Truſtee, there 'can be no Truſt, nor conſequently 
any Breach of Truſt, and therefore a Court of Equity may have 
no Cognizance of ſuch a Caſe, nor Handle for Relief, the Mat- 


ter being left purely to the Common Law. But to prevent this 


Inconvenience, has the Remedy of appointing Truſtees been in- 
vented, on Purpoſe to diſable the Tenant for Life from doing 
ſuch Injury to his Iſſue, Which is not a very old Invention. 


681 


Now, as it was a Tort in the Tenant for Life, (where there 


were no Truſtees) to deſtroy contingent Remainders, fo muſt it 
more plainly be one in Truſtees to join in the Deſtruction 
of them, being ' contrary to their Truſt, upon which Ac- 
count only is ſuch Act of theirs puniſhable in a Court of E- 


quity. 


Then as to the | Remedy : Had the Premiſſes been conveyed 
to one without Notice and for a valuable Confideration, ſuch 
Purchaſer muſt have held the Lands diſcharged of the Truſt, 


and the Son of the Marriage who was injured by the Breach of 


Truſt, have taken his Remedy againſt the Truſtees only, who 
would have been decreed to purchaſe Lands with their own 
Money, equal in Value to the Lands ſold, and to hold them 
upon the ſame Truſts and Limitations as they held thoſe fold 
by them. But even in Caſe of a Purchaſe, if the Purchaſer 
had Notice of the Truſt which the Truſtees were ſubject to, 
as annexed to their Eftate, ſuch Notice would have made him 
liable to the ſame Truſt ; ſo if there had been a voluntary Con- 
veyance made of this Eſtate, tho without Notice, the volun- 
tary Grantee would have ſtood in the Place of his Grantors, and 


have been liable to the Truſt, in the ſame Manner as the Truſ- . 
tees themſelves were: But in the preſent Caſe it is much ſtrong- 


er ; for here wasnot only Notice of the Truſt, but the Convey- 
ance itſelf voluntary, and made to Sir Edward Manſell 
Plaintiff's Father (who was the Tenant for Life) and was him- 
ſelf Particeps criminis, nay one for whoſe Sake and Intereſt all 
this had been done. So that the Lands conveyed by theſe Truſ- 
tees muſt now remain liable to the ſame Truſts, as they were 
_—_ Truſtees joined in the Conveyance to Sir Edward 

ye to what has been mentioned from Pollexfen's Rep. 2 50. 
© That Truſtees were never puniſhed in Equity when 


© broke their Truſts, that was ſaid by Mr. Pollexfen when of 


Counſel, & arguendo only; and it is obſervable, that till this 
Saying admits it to be a Breach of Truſt, which of Courſe ſeems 
puniſhable in a Court of Equity. However, to outweigh this, 
there is the Caſe of (a) Pye and Gorge reported in Salk. 680. 
which is of greater I the D:#um of Pollexfen as 
Counſel ; it being there ed by Lord Harcourt (tho not 


beld it was not; NN, ae GE GD Equity as Tenant 
in Tail, and he having joined 
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decreed, us the Bock fays) that Truſtees for p contin- 
een Remainders are puniſhable as or « Breach of n T 

join in a Conveyance to deſtroy them: And for Englefield's 
A $45 4G; where was a Deſtruction of a con- 
tingent Remainder, that was determined only upon the Fraud 
appearing therein; beſides, there being no Truſtees, there could 
be no Truſt, nor conſequently any Breach thereof. 

It has been contended, that tho' 'in all Settlements on Marri. 

or for other valuable Confideration, it would be a Breach 
of Tru in the Truſtees to join in the deſtroying contingent 
Remainders, yet it is otherwiſe in Caſe of Remainders created 
by a Will, or other voluntary Settlement; but in Reality it is 
as much a Breach of Truſt in one Caſe as in the other ; 
it cannot be denied, but that if I make 1 A 
in Truſt for myſelf, 2 heranmaty erv or DE. 
it to another for an Conſideration without Notice, 
] have, notwithſtanding y | 
of Truſt ; and whether £3" Bee it by a voluntary Conveyance, 
or not, is not material, ill every 
faithful to his Truſt. [With regard to/the Caſe of e. 
Elſe] verſus Oſborn, 2 Vern. 7 54. where the 
ment was to the Uſe of 'the Huſband for ninety-nine Years, if 
he ſo long lived, Remainder to Truſtees during the Life of the 2 
Huſband to preſerve contingent Remainders, Remainder to the 
Wife for her Jointure, Remainder to the Heirs of the Body of 
the Huſband by the Wife, —_— — t Heirs of the 


— va RO ¶—Eꝗb 2 


Huſhand ; which Settlement was made hom — and 
he havin el 20ers by Fog ite, eldeſt Son; - and 1 
the T in a Fine, vy * ny being ee that this 
ds Rech of Truſt ia the Trafices, Court is ſaid to have 


with the Truſtees, made it no 

Breach of Truſt : The (a) of this Caſe is not ſatisfacto- («)SceVol.I. 
ry ; it cannot be ſaid that the eldeſt Son, where the Remainder $97. paar 
is limited to the Heirs of the Body of the Huſband by the Wife, reported di- 
can, during the Life of the Huſband, have any Eſtate veſted in ferently. 
him in Equity, more than be lus at Law, e e vers Buy 
vriventis *; And as to that of es 
where were ſettled on 
-nine Years, if he ſhould fo 


Foley; (3) Vol. 4 
nine 136. 


Remainder to the firſt, &c. Sons by | 

Male ; EEE: , 
about an advan urviving Truſtee 

8 all che Son, would, not 
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1 ae ofthe Arvides, and to compel the Truſtees to 


* 2 Now it is to he obſerved, Firſt, 1 
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a i. Ss ths Dr 
for that this, b — thaken + Reaſon of that fe 684 
nant in Tall, would he a Means of preſerving the Eſtate the —— 
er in the Family; but Lord Macclesfield (then Chancellor] mare- 
over obſerved, that the Wife of Mr. Winnington the Father 
being dead, there could be no more contingent Remainders with- 
in the Conſideration of the Marriage Settlement, and therefore it 
was reaſonable to decree the Truſtee to join, But in the preſent 
Caſe there are none of theſe Cirgumſtances, no Decree tor the 
Truſtees to join, could poſſibly have been obtained here. = 

With Regard to the Caſe of Pye and Gorge (mentioned a- 
bove) whe:e a third Perſon. ſettled Lands on the Hufband for 
vinety-nine Years if he ſhould ſo long live, Remainder to Truf- 
tees and their Heirs during the Life of the Huſband, to 2 
contingent Remainders, Remainder to the firſt, &c. Son of the 
Huſband by the Marriage, Remainder to the right Heirs of the 
Huſband j the Huſband, Wife and Truſtees joined in a Mc of 
the Premiſſes; after which the Huſband and Wife dyi 
out ever having had Iſſue, a remote Heir brought his Bill to * 
relieved againſt this Conveyance as. 2/ Breach of Trult, which 
Bill was diſmiſſed, for that ſuch remote Heir was not intended 
to be provided for by that Settlement; to bring that Determi- 
nation to this Caſe, it muſt be ſuppaſed, that if a Son had af- 
terwards been born, the Lord Chancellor would not have de- 
elared. it a Breach of Truſt z. whereas his Lordſhip: did there 
actually declare it to be a dangerous Experiment for Truſtees in 
any Caje to deſtroy: Remainders winch dar were appointed by 
the Settlement: to preſen we. 

The Caſe of Plat verſus Sprig, © Form, 303, where a Man 
having mortgaged and incumbered his Eſtate, Pon AY bim- 
felf for Life, Remainder to Truſtees during his „ L. 
ferve contingent; Remainders, Remainder to his Wiſe re hr 685 
Remainder to their-firlt, &c. Son. in Tail; the Huſband bare 

no Iſſue articled to ſell to one, who brought his Bill for a 


Join in Conveyances ; and it appearing that the Mor 
| threatned ments, and foreclale; and. the Wiſe of 
- cotſenting in Court to a. Sale, the Truſtees, thereupon 


appear in this Caſe ever to have been Iſſue. 
might have ſwallowed u al by ki 
And, The 2 (as was done in the Caſe of Mi 
og nuns ooh "Truſtees were decreed to join; 
Circumſtances ane found in the preſent Caſe: Beſides, 
— — Wife were much in Years, had, no 
may per. 


aps have formerly: gone ſo far as. to: deres Tn. to join 
i DS wh ing too far; ER 
© appears with n Oh e Aer, Couple 
DD, , #1 _ young, 


Do.! 


— 


| joined to ** 
— ets: Beckett 


REES that unleſs Precedents could be in the very 
— gk the Act of the Truſtees ought to be — 
Breach of Truſt, and puniſhed as ſuch ; and therefore the Land 

unn PI van Crates: mn; Sem with, 

and liable to, the Truſt. 
Let all Parties join in making ſuch an Eſtate tao tothe Plintff, 
if 
a 


— —— . Vaughan's Will, 
contingent Remainders not been red that 
an Eſtate in Tail Male, c. 


- Edward Sranley, 1 Caſe 210, 


dir John Leigh 10 * 2 Toke 


rator of Francis Leigh 17 Nor of the 
4, Bill of Revivor, — Daene enden * 


arb, He, . 


HE Caſe is this: Dorothy Lennard 
Surrey R 
of Fuly 1729, made her Will, and devifed theſe Lands to the 
; ane Hof yok Remainder of the Term, ini Truſt to raiſe Remainder 
Wear ho tice ohm . Nees ar, re EL 
Pa th —— — Tail ſuccef. 
= his Aﬀfizns to feceive all the Rents and — —5 the Pre- rely Re. 
miſſes. (deducting an Annuity of 100 J. per Anmum to her Mainder to 
Mother} for fo fon of the Rid Teng as he 
live, and” after Deceaſe to the Uſe of 
Francis Lei b, and the Heirs Male of 
7 fault thereof, to the ſecond | 7 
Order and Courſe as: 


$4 
1 


8 
7 


ter, then to 
cis Leigh ſeverally, and reſpectivel . A. 
thould be in Seniority of Ae; and Privy of Bit, bo wg, 
veral Heirs. Male of the Bodies of ſuch Son 8 
and in Default of ſuch Iſſue, to the- Daughter; 
and if more the Beviſe 
and Share 


De Fe 4 Webel 2 


F — —— ern 2 
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A 100. —— Lites . Phintif 
2001. 7 making Francis Leigh 
Executor. 455 

The 10th- November 1729 the Teſtatrix died, and the De- 
fendant Huſt declining to act, Francis Leigh entered on the 
Leaſehold Premiſſes, ps poſlefſed 'other Parts of the perſonal 
Eſtate. The Teſtatrix being indebrd to the Plaintiff in 3000. 
on Bond, he brought his for an Account of the perſonal 
Eſtate, and for a Satisfaction of his Debt and Legacy; and after 
Satisfaction of all the Debts and Legacies, that ſuch Surplus 
of the Leaſehold Eſtate as ſhould not be fold for that 
might be ſettled. according to the Will, inſiſting that the Li- 


"> 


mitation to him of the Leaſchold Eftate was a 3 Limits: 


tion. 

Francis Leigh by his Anſwer inſiſted that the Limitation of 
the Leaſehold Eſtate to the Plaintiff was void, and that if the 
aid Froncrs Leigh ſhould die without Iſſue, it _—_ g0 to his 
ente | 


Upon the firſt Hearing of this Cauſe, „ D 1731, 


the uſual Directions were given for takin an Account of the 
Teſtatrix s Eſtate, and of her Debts and ies, for Sale of 
ſo much of the Leaſchold Eſtate as ſhould be neceſſary for the 
Payment of ſuch Debts and Legacies ;\ and the Conſideration 
how the Surplus of the Leaſchold Eſtate ſhould go after the 
Death of Francis . without Iflue, was reſerved till after 


that Contingency ha 
The r by the Death of Frau- 


he cs Leigh, without having had any Iflue, and the Cauſe has been 


gainſt the now Defendant Sir Tobn Leigh his Admini- 


ey — — being brought again to for Directions as 


to the Point reſerved by the former Decree, the Queſtion is, 
whether the Limitation of the Truſt of the Leaſehold Eſtate to 
the Plaintiff by the Will of Dorothy Lennard be a good, or 
Nr 

| . Limitation, . 
toe endant H. to Reſidue o 

Term to the Plaintiff. — 2 re? 

To make this Limitation: void it muſt, be aſſerted, that it 
| tends to a Perpetuity : Nov, in Order to examine this Aﬀer- 


Definition of tion, let us ſee what is a Perpe erpetuity. A Perpetuity, as it is a 
RB 


Word or Term of Art, is the limiting an Etats either of 
itance or for Years; in ſuch Manner as would render it 
: dtallccablo-dipgne then tor, mip or ved is hole it ſame 
Time, and ſome ſhort or reaſonable Time after. I have joined 


Eſtates of Inheritance and for Years together, becauſe the Law 


dots equally abhor what is called a Perpetuity in the one as in 


the other ; the Reaſon of which Abhorrence is, the Miſchief 


that would ariſe to the Publick from Eſtates remaining for ever, 
c 
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De erm. S. Mithaebs,\ 1992. 

ea. 2 oy K | * 
Hades, biidgic Hembs w N A nde 
Trade, to which may be added the e Diſtreſs 
that would be brought on Families whoſe Eſtates are ſo fettered: 
Now this Inconvenience and Miſchief are the fame; let che 
Right or Intereſt in the Eſtate to be limited be what it will. 


r 7, ere wo 


Had this been conſtantly attended to, there would not have 
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been ſuch a Diſtinction in the Doctrine of Perpetuities between 
the Limitation of a Fee-fimple Eſtate, and that of a Term for 
Vears, as hath ſometimes been made. If any Diſtinction was 
to be HO I __ —_ thought the Law would rather, 
or with more Strictneſs, have guarded againſt Perpetuities in : 
Fee-ſimple Eſtates, than in Terms, ſince be an 
indefinite Perpetuity in an Inheritance; but there can be no 
ſuch Thing in a Term, the Expiration thereof putting an End 
„ pos r 
But the blending the old Notion of the Infirmity or Mean- 
neſs of an Eſtate for Vears (by the Common Law always in the 
Power of the Freeholder) with the Notion of a Perpetuity, 
Things diſtinct in their Nature, (I conceive) begot confuſed 
Ideas, and it was thought a Man might not have ſo much 
Power over. a Term for Years, as over a Fee-ſimple Eſtate. 
This Diſtinction is exploded in very ftrong Terms by the Lord 


Nottingham, in the Duke of Norfolt's Caſs (e) where he calls go Sce the 


it“ 4 Diſtinction in"Words, and fays, there is no real Diffe- Ch C 
<< rence” but what Mankind will laugh at; ſhall not a Man, 
<« faith he, have as much Power over his Leaſe as over his p. 32. 
Inheritance? This were an Abſurdity 
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Term as they ſhall live, and after the Death of the Survivor, 
to petmit the firſt Son of the Marriage to receive the Rents and 


Profits till he attains twenty-one, and if he attains that Age, 
then che Truſtees 10 aſſign che Reſidue ef ds Term 16 
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1: Mod 11 f. 1 Chan: Ca. 229. and Poll. 40. is a full Authority 
for the Defendant in this Cale j but then it is to be conſideted, 
that this was a Decree of Lord Nuttingbams own, and at the 
Time when the Principle laid down by him afterwards in the 
Duke of Norfolt's: Caſe; of a Man's having as much Power 
| over a Term as over an Inheritance, had not obtained, nor is it 

very probable that it did occur to him; beſides, it is eaſy to 

imagine he would make large Conceſſions, in order to leſſen the 


Number of d ee whithohe e eee abs: © 


Duke of Norfo/k's''Caſe : "Theſe! Conceſſions too were made 
in the firſt Argument; and any one that reads his ſecond 
Argument, will find that he grows ſtronger in his Opinion 
upon that Point, of a' Man's having as much Power over a 
Term as over an Inheritance, After all, theſe Conceſſions or 
Reſolutions muſt be tried by the Reaſon given for them, which 
is ſingly in the firſt Caſe, that ſuch Limitations look like, and 
in the ſecond, that they have the Proſpect of, a Perpetuity; 
now it is very ſtrange, that the Limitation a Man makes of his 
Eſtate ſhould” be void, becauſe” it looks like a tuity, when 


| ſurely the Law muſt be formed on Realities, and not upon the 
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Looks or Appearances of Things; it is equally ſtrange, that ſuch 
a ee ſhould have a Proſpect 2 RN which it 
is impoſſible ſhould ever terminate in a Perpetuity ; this I think 
is ſufficient to invalidate the Authority of thoſe Reſolutions, 
eſpecially when they run counter to the whole Tenor of the 
Lord \Nottingham's Reaſoning in the Duke of Norfolk's'Caſe, 
and ſeveral other Reſolutions there cited, particularly Food. and 
Saunders Caſe much relied on by him, which I ſhall mention 
by and by, and alſo to a Reſolution in-Point in the Caſe of 
Higgins and Dovwler, reported in Salk. 1 56. 2 Vern. 600, but 
of which I have a farther rene R Now it is ob- 
ſervable with Regard to this laſt Caſe, that though the two 
printed. Books differ in wording the Limitations, yet they agree 
in the Point reſolved by the Lord Gawper, and the only one ar- 
gued before him, which was, that the Limitations of the Truſt 
of a Term by a Marriage Settlement to the Father for Life, 
Remainder to the firſt and other Sons and the Heirs: of their 
Bodies reſpectively, Remainder to the Daughters, were good, 
and there ening to be no Son, the Limitation to the Daugh- 
ters would Effect. | . 
This was upon a Demurrer to a Bill brought in Diſaffirmance 
of the Daughter's Title, who was the only Iſſue of the Mar- 
riage; none of the Reports ſay what became of it, but all agree 
the Point was ſo reſolved ; and by ſome Notes may; 4 . 
Golaſborough the Regiſter then in Court, of which I have a 
Copy, it appears to have been really fo ; theſe ſay, that Lord 
Cowper, on arguing the Demurrer, declared the Reaſon why a 
Remainder after an Eſtate- tail of a Term is accounted void, to 
be, becauſe an Eftate is veſted ; but at the ſame Time declared, 
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could be no Ingredient in the 


and not the Deed. 

The Bill to which the Demurrer was put in was an amended 
Bill, and was thus, as J have it from the Record: 

The Plaintiffs were Executors of Alice Higgins, and Admi- 
niſtrators'of Henry Higgins ber Son, and brought their Bill a- 
gainſt the Truſtees of the Term, and the Adminiſtrator of Mary 
the Wife, and n 
this Caſe: Alice Higgins, as A gr ix of her Huſband 
Henry Higgins Senior, being poſſeſſed of a Term of g99; Years, 
Dowler, demiſed the Premiſſes to the Defendants 
Lowe Dowler for 860 Years, in Truſt for herſelf for: Life, 
Remainder to Henry for Life, Remainder to Mary'the in 
Wife of Henry for Life, Remainder to the eldeſt Son: 


for Defaul 

Sons of 1 

tors and ſhould be 

in Seniority Iſſues 

and Profits ing the Term; 

and for Defaul be begotten on the 
of ; then that the 5 

Profits of the Premiſſes — — 
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ſtrators and Aſſigns of Henry. The Marriage took Effect, and 
there was Iſſue of ſuch Marriage only a Daughter Elizabeth, 
who ſurvived. her Father, and died inteſtate ' in the Life-time 
of Mary her Mother; Alice afterwards died, and made the 
Plaiatiffs Executors of her Will, and the Plaintiffs had then got 
Adminiſtration to Henry ; after the Death of Alice, Mary the 
Mother enjoyed the Premiſſes many Years, and dying inteſtate, 
her Brother the Defendant Douier was her Adminiſtrator. 
The Plaintiffs by their Bill inſiſted, that the Limitation to 
the Daughters, which was to ariſe in Default of Iſſue Male 
of the Marriage, and much more the other ſubſequent one 
to ariſe in Default of Daughters, were void both- in Law 
and Equity, and that they neither did nor could ſubſiſt, 
but that upon the Death of Henry Higgins and Mary his Wife, 
without any Son or Sons, the Leaſehold Eſtate did reſult 
back to the Executors of Alice Higgins, from whom the Term 
came; therefore the Bill prayed, that the Defendants might 
aſſign the Premiſſes to the Plaintiffs, deliver up the Writin 
andaccount for the Profits. On this Title ſolely it was that 2 
Plaintiffs relied, and it is obſervable, that the Bill diſaffirms any 
Title in the Plaintiffs as Repreſentatives of Henry, by inſiſting 
that all the Limitations which were to ariſe in Default of Iſſue 
of the firſt Son were void, and conſequently that the implied 
Limitation to Henry and his Iſſue on the Body of Mary was 
void, as well as thoſe to the other Sons and Daughters: This 
was the Caſe on which the Demurrer was ans and over- 
ruled in the Manner I have now mentioned. The Defendants 
afterwards put in an Anſwer, by which it appears, that the De- 
fendant Dowler was Adminiſtrator to Elizabeth the Daughter, 
and that the Adminiſtration to Henry, which had been granted 
to the Plaintiffs, was repealed, and granted to the dant 
| _— 3 rar this a ee the Cauſe came on to be 
heard oth o 1708, and, as appears by the Regiſter's 
Book, the Court en declared, that as the band i 
the Reſidue of the Term only by way of a reſulting Truſt, the 
Limitation to Henry, his Executors, Adminiſtrators and Aſ- 
ſigns, was a . ſufficient Diſpoſition to prevent a reſulting Truſt 
for the Benefit of Alice, and therefore diſmiſſed the Bill. 
Upon this State of the Caſe theſe Obſervations ariſe, © 
if, That upon the Frame of the Bill the Point reported, 
(viz.) whether the Limitation to the Daughter was a — 
Limitation, came properly in Queſtion, adh, That the Plain - 
tiffs did not rely on their Title as Repreſentatives of Henry, 
for they had diſaffirmed it by their Bill, and had Reaſon to 
do fo, for though they got Adminiſtration to Henry, they 
could not hold it, but it was repealed, and granted to the Defen- 
dant Dowler. zahy, That the Point determined at the Hearing 
was conſiſtent with the Opinion of the Court on ar ing the 
. EE \ 2 Adminiſtrators 
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firſt Son, as the Plaintiff inſiſted, were void. * os 
This is therefore a full Authority for the Plaintiff in the pre- 
ſent Caſe, and fo I think is the Caſe of Wood and Saunders, 


Poll. 3 5. and cited (but ſhortly) by Lord Nottingham in the 


Duke of Norfolk's Caſe, fo. 37. where the Truſt of a long 
Term is limited thus: To the Father for ſixty Years, if he 
live ſo long, then to the Mother for. ſixty Years, if ſhe live ſo 
long, then to Truſtees to aſſign to Fohn the Son, in caſe 
he ſurvived his Father and Mother, for the Reſidue of the 
Term, but if he died before nment, and left a Son, then 
to aſſign the whole Term to his eldeſt Son, and if no Son, then 
to his Daughter, if any; and if John died without Iflue before 
Aſſignment, or having Iſſue, his Iſſue died before Aſſignment, 
then in Truſt for d the Son and the Heirs of his Body. 
John died without Iſſue in the Life-time of his Father, and 
then the Father and Mother died, Edward the Son ſurviving ; 
the Queſtion was, whether the Limitation to Edward was 
good ; and Edward dying, whether his Adminiſtrator was in- 
titled or not? The Lord Keeper Bridgman, aſſiſted by Mr. 
Juſtice Tw:/den, Mr, Juſtice Rainsford and Mr. Juſtice Wild, 

in Opinion, and declared, that the Eſtate limited to 
Fobn being but in Nature of a Contingency, nothing ever veſted 
in him, and that Wood and his Wife, as Adminiſtratrix of 
Edward the Son, were well intitled to the Truſt of the Term, 
and decreed accordingly. Here were Limitations very near to 
the preſent Caſe, and the Directions to Truſtees to aſſign the 
whole Term to the eldeſt Son make no Difference; for ſo the 
Truſtees in the preſent Caſe muſt have done, as I have ſhewn 
before, if there had been an eldeſt or any Son born, But far- 
ther, in the Caſe cited there was a double Contingency prece- 
dent to the veſting the whole Truſt of the Term, (via.) not 
only Fobn's dying without Iſſue before Aſſignment, but if he 
bad Iflue, the dying of ſuch Iſſue before Aſſignment; if he had 
Iſſue a Son, that Son would not have taken at his Birth, as the 
Son of Francis Leigh would have done in the preſent Caſe ; 
but if he had died before he had or could have taken any 


y 
Iſſue, the Truſt of the Term would have gone to Edward: 
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Bill as to the Point in ion, it muſt be ſole the Au- 
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| | Fobn Sutton, Son” an ah I 
lte Heir of Robert Sut-| 6M 
ton, and Margaret 222 
| Sutton Widow: 


| Rob. Sutton, © Fra ec 
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[Robert Surton, | Plau. 
ad. ¶ Margaret Sutton and "a Defen dans 
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\ [Margaret Sutton; - Plaintiff; . EE. 
/ John Sutton & at, Defendants. 


HE Caſe upon the Queſtion reſerved at. the firſt Hear- A Refolud- 


: the Claim of Dower 
* the dne Panne in the third Cauſe, orgs 


That a Widow ſhould be endowed of an Equity of R | 
was made in Fee before the Marriage, upon her paying a T the 
or keeping —_——_—_ W213 1:12:93 vat 
Vor. II. 6 D Peter 
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- Whew Mama ſeiſed in Fee of Lands of 600 J. per Amum, 
e 701 

291. In April 170 ancock ma Will, whereby he 
deviſed his real Eſtate in Fe, Cfd his perſonal Eſtate, to Sir")? 

William Elks, in Truſt to pay his Debts and Legacies, and to 

bring up and educate Robert Sutton the Defendant's Huſband, 


untiltyenty Marriage, 72 5 to ſettle a ire 
eee 

te 2e enn 
Hetrs of her Y, watt WY ders, R — 7 


the Teſtator Peter Hancock died; Sir William Ellis entered on 
the real Eſtate, proved gow. eſſed the perſonal Eſtate, 
paid off the Mortgage 1 gnment of it to a Truf- 
tee for himſelf ; ug April I 50. Nobert 5. Sutton attained his Age 
of twenty- one, married, and lived ſome Years afterwards ; Sir 
Witham Bis did mot-dottle-the Moiety of this Eſtate on Robert 
Sutton in Tail, as he was directed by the Will, but received 
Part of the Mortgage Money, by Perception of Profits: Robert 
Sutton died, bas Mito Suti claims 
et, ane n e de ortgage, to be let 


2 into her Dower, {and be paidcher Anzears fince-the cath of her 


Huſband, offering to pay, or keep down, a Third of hs 3 


6: 8 12 8 to ane thought, Yn 


might be paid, eith Ds ES bp he Rec 
Fee be ; Robert Sutton ſhould. come to. twenty-one, 
and therefor 25 the Truſtee Sir Pilliam Ellis, to convey a 
Moiety of the Eſtate, (which muſt be intended the legal Eſtate 
of the Premiſſes) to Robert Suttop at his Age of twenty - one or 
Marriage. But ſuppoſing that by that Time, the Mortgage was 

not ra ets * EP .plainly Robert Sutton bees inttled Ip 88 Re- 

Mortgage Fine f 

109 — ariſe on the ſent Caſe : 

1/, Whether & EQ 11 8 af Aa. to 
hem te is ected to be conveyed at 
his A 2 and who lives to that Age, ſhall have 
the Aid of Equity to help her to her Dower ? 

24h,” Whether: the Widow of a Perſon intitled to an Equity 
of Redemption of a Mortgage in Fee, ſhall be let in to redeem, 
on a Claim of Dower? _ 
77 70 
ſhe is intitled to a Decree. 

T bere hag been a Difference taken in 

2 Tenant by the Curtef and Tenant in. oj ee? 
| Yhat the former . but this is a groundleſs 
Diſtinction, and not ſupported by the Reſolutions of the Court. 
* be proper 6 cone th Nature and Circumſtances of 
| and of Tenancy by the Curteh, and com- 


- Z if, 


Hl. r 
Af, In 1 . 33. . Lord Cue ls, chat all Kinds of Der 
r Wi during tier 
Life; which Right of Dower is not only a dg but a 
Right, as it was 2 Trevor the late Minſter of che 
Rolls, in the Caſe of and Lord Dudlry, Prepedents 
in Chancery 244. 4%, The Readon of Hugband and Wiſe, 


as it is the neareſt, ſo i it he 1carlieft, and therefore the Wiſe 
212 CO OO ES ng Husband; 
the Husband is by the Law of God and Man, to provi 
on is not at an End, but he ought to take Cure of her Proviſion 
during her own Life. This is the more reaſonable, as during 
the Coverture, the Wife can acquire wo ty of ber on; 
if before her Marriage the had a'real Eſtate, the 'Cover- 
ture ceaſes to be hers, and the Right thereto, whi 


Eſtate (if he had 
is the only Plank ſhe can lay hold of, to 
under her Diſtreſs ; thus is the Wife aid 


to a Tenancy by the Curt 
Proviſion of the Law; his Ri 
tion of Husband and Wite ; 


| any 
himſelf after her Death; ſo that the Hugband's Tenancy by dhe 
Curteſy hath no moral Foundation, and is therefore 
Wars ooo by the Curtefy of England, chat is, an 
by Favonr of the Law f LEY | 
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though not actual, or reduced into Poſſeſſion. : It annexes 
Privileges to Dower ; as not to be liable to Diſtreſs for the 
Husband's Debt to the King, much 1 to the 
Subject; with ſeveral other Privileges.” Again, the Law fixes 
the Age when a Woman is dowable; and (by the way) fixes 
it at ſuch a Time, as by the Courſe of Nature (at leaſt in this 
Part of the World) it ſeems impoſſible ſhe ſhould have Iſſue, 
or be pregnant, (viz. ] at nine Years old: But it is not fo fa- 
vourable to a Tenancy by the Curteſy.; which it. allows only "BIR 
the Caſe of a Seiſin in Deed; it annexes 0 Privileges thereto ; 
and though the Husband may be "Tenant by the Curteſy of a 
Common ſans Number, of which | the Wife is not dowable, 
yet that is, becauſe of its Indiviſibility, in which Caſe, if 
# Dower were | allowed, it would be injurious to other Perſons, 
Ee | and the Lands doubly d; thus Law, where it can 
juſtly do it, prefers the Title of Dower to that of Curteſy. 
Zaly, Dower is alſo an eguitable Right, and ſuch, a one as is 
a Foundation for Relief in a Court of Equity; it ariſes from a 
Contract made upon a valuable Conſideration ; Marriage being 
in its Nature, a civil, and in its Celebration, a ſacred Contract; 
and the Obligation is a Conſideration moving from each of the 
contracting Parties to the other; from this Obligation ariſes an 705 
Equity to the Wife, in ſeveral Caſes, without any previous 
Agrec as to make good a defective Execution of a Power, 
a defective Conveyance, or ſupply the Defect of a Surrender of 
a Copyhold Eſtate; in all which the Court relieves the Wife, 
and makes a Proviſion for her, where it is not unreaſonable or 
injurious with Reſpect to others: Indeed in the Caſe of 
the Husband, Marriage, as it is a legal Conſideration, fo is 
It an equitable one; but then it is not carried fo far in his Fa- 
vour as in hers; and in the Caſes before mentioned, this Court 
would not ſupply a defective Title for the Husband ; at leaſt I 
have not known it done. 
By the Common Law, where a Husband had an inheritable 
, Eſtate, it was Part of the Marriage Contract, that the Wife 
' ſhould have her Dower, one Species of which was ad Oftium 
'Ecclefe. Litt. Set. 39. © When the Husband comes to the 
*« Church Door to be married, after Affiance or Troth plighted 
between the Husband and Wife, he endows her,” which 
implies, that ſuch Endowment is before the Marriage com- 
tly ſolemnized ; and though my Lord Coke ſays, ſuch 
Dower is after the age ſolemnized, this is a Miſtake. 
Alſo by the  Roms/b Ritual uſed here before the Reformation it 
appears, that all Marriages were celebrated ad ”_ Ecclefie ; 
ſo that it ſnould ſeem to be incumbent on the Husband, if he 
could do it, to endow his Wife, and to ſpecify the Dower 
upon the Marriage, inſtead of which, the general Words of 
endowing with all his worldly Goods in the Office of Matri- 
mony now in Uſe, have come in; from whence it is to be 
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Part of the Marriage Contract, when it came to be publickly 
ſolemnized ; and if ſo, a Right of Dower is 8 Con- 
tract, and is therefore an equitable Right, to which a Tenant 
by the Curteſy has no Pretence. For this Reaſon I cannot but 
wonder how it ever came to be thought, that a Tenant by the 
Curteſy was intitled to Relief in Equity more, or farther, than 
a Dowreſs; and particularly, that a Tenancy by the Curteſy 
might be of a Truſt-Eſtate, but not Dower; which is no 
than a direct Oppoſition to the Rule and Reaſon of the Law, 
allowing Dower of a Seiſin in Law, but not a Tenancy by the 
Curteſy, becauſe the Wife cannot gain an actual Seiſin, but 
the Husband may; which Reaſon holds in a Truſt-Eſtate, 
for the Wife cannot gain or compel a Truſtee to convey the 
legal Eſtate to the Husband, but the Husband himſelf may 
therefore, if any Diſtinction is to. be made, Dower (one would 
think) ought to be preferred to Curteſy. | 
I admit the Lord Sommers decreed, in Snell and Clay's Caſe, 
2 2 that a Tenant by the Curteſy ſhould have the 
Benefit of a Truſt-Term, attendant on the Inheritance, and de- 
nied it to a Dowreſs in thoſe of Lady Bodmin and Yandebendy, 
and Brown and Gibbs, which oned ſuch a Diſtinction to 
be advanced; but it hath been exploded, or declared - unrea- 
ſonable, as often as mentioned ever ſince, and the Lord Som- 
mers himſelf, when the Caſe of Snell and Clay was urged in 
that of Brown and Gibbs, as an Authority for a Dowreſs, it 
being taken for granted that there was no Difference in Reaſon 
between the Caſe of Dower and that of Curteſy : I fay, Lord 
Sommers ſeerns to admit there was no Difference ; for he avoided 
the Authority of Snell and Gn, by | laying, that Point of a Te- 
nant by the Curteſy's having the Benefit of a Truſt-Term, was 
not debated in that Cauſe. | 
But as ſuch a Diſtinction has been advanced, and the Boun- 
daries of Relief in Equity to a Dowreſs are not fixed, I will en- 


Firſt, A Dowreſs ſhall not. have the Benefit of a Truſt» A 
Term attendant on the Inheritance, againſt a Purchaſer ; this, 


mers) was ſettled by the 
the Houſe of Lords in the Caſe of Lady 
reported in the Abri . of. Caſes i 


- 
_ _—_— _ — — 22 — 


though not actual, or reduced into Paſſeſſion. It annexes 
Privileges to Dower ; as not to be liable to Diſtreſs for the 
Husband's Debt to the King, much leſs for „ to the 
Subject; with ſeveral other Privileges. Again, the Law fixes 
the Age when a Woman is dowable; and (by the way] fixes 
it at ſuch a Time, as by the Courſe of Nature (at leaſt in this 
Part of the World) it ſeeins impoſſible ſhe ſhould have The, 
or be pregnant, (via. ] at nine Years old: But it: is not fo fa- 
vourable to a Tenancy by the Curtefy.; which it allows only in 
the Caſe of a Seiſin in Deed; it annexes no. Privileges thereto; 
and though the Husband may be Tenant by the Curteſy of a 
Common /ans Number, of which the Wife is not - dowable, 
yet that is, becauſe of its Indiviſibility, in which Caſe, if 
Dower were allowed, it would be 2 to other Perſons, 
and the Lands doubly charged; thus Law, where it can 
juſtly do it, prefers the Title of Dower to that of Curteſy. 
zaly, Dower is alſo an-equitable Right, and ſuch, a one as is 


a Foundatidinifor Relief d Court of Equity it ariſes from a 


Contract made upon a valuable Conſideration ; Marriage being 
in its Nature, a civil, and in its Celebration, a ſacred Contract; 
and the Obligation is a Conſideration moving from each of the 
contracting Parties to the other; from this Obligation ariſes an 
Equity to the Wife, in ſeveral Caſes, without any previous 
5 ; as to make good a defective Execution of a Power, 
a defective Conveyance, or uff the Defect of a Surrender of 
a Copyhold Eſtate; in all which the Court relieves the Wiſe, 
and makes a Proviſion for her, where it is not unreaſonable or 
injurious with Reſpect to others: Indeed in the Caſe of 


the Husband, Marriage, as it is a legal Conſideration, fo is 


it an equitable one; but then it is not carried fo far in his Fa- 
vour as in hers; and in the Cafes before mentioned, this Court 
would not ſupply a defective Title for the Husband ; at leaſt I 
have not known it done. | 


By the Common Law, Where a Hutband had an inheritable 


Eſtate, it was Part of the Marriage Contract, that the Wife 

-ſhould have her Dower, one Species of which was ad Oftium 
Ecclefie. Litt. Set. 39. © When the Husband comes to the 
Church Door to be married, after Affiance or Troth plighted 
between the Husband and Wife, he endows her,” which 


implies, that ſuch Endowment is before the Marriage com- 


— ſolemnized ; and though my Lord Coke ſays, ſuch 
wer is after the iage ſolemnized, this is a Miſtake. 
Alſo by the Rems/b Ritual uſed here before the Reformation it 
appears, that all Marriages were celebrated ad Oftium Ecclefie ; 
ſo that it ſhould ſeem to be incumbent on the Husband, if he 
could do it, to endow his Wife, and to ſpecify the Dower 
upon the Marriage, inſtead of which, the general Words of 
.endowing with all bis worldly Goods in the Office of Matri- 

mony now in Uſe, have come in; from whence _— 
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inferred, that Dower is, and Time out of Mind has been, a 
Part of the Marriage Contract, when it came to be publickly 
ſolemnized ; and if ſo, a Right of D Ended In Docs 
tract, and is therefore an equitable Right, to which a Tenant 
o6 by the Curteſy has no Pretence. For this Reaſon I cannot but 
70 wonder how it ever came to be thought, that a Tenant by the 
Curteſy was intitled to Relief in Equity more, or farther, than 
a Dowreſs; and particularly, that a Tenancy by the Curteſ 
might be of a Truſt-Eſtate, but not Dower; which is no 
than a direct Oppoſition to the Rule and Reaſon of the Law, 
allowing Dower of a Seiſin in Law, but not a Tenancy by the 
Curteſy, becauſe the Wife cannot gain an actual Seiſin, but 
the Husband may; which Reaſon holds in a Truſt-Eftate, 
for the Wife cannot gain or compel a Truſtee to convey the 
legal Eſtate to the Husband, but the Husband himſelf may 
therefore, if any Diſtinction is to be made, Dower (one would 
think) ought to be preferred to Curteſy. 
I admit the Lord Sommers decreed, in Snell and Clay's Caſe, 
2 hot. that a Tenant by the Curteſy ſhould have the 
Benefit of a Truſt-Term, attendant on the Inheritance, and de- 
nied it to a Dowreſs in thoſe of Lady Bodmin and YVandebendy, 
and Brown and Gibbs, which occaſioned ſuch a Diſtinction to 
be advanced; but it hath been exploded, or declared unrea- 
ſonable, as often as mentioned ever ſince, and the Lord Som- 
mers himſelf, when the Caſe of Snell and Clay was urged. in 
that of Brown and Gibbs, as an Authority for a Dowreſfs, it 
being taken for granted that there was no Difference in Rea 
between the Caſe of Dower and that of Curteſy : I fay, 
Sommers ſeems to admit there was no Difference; for he avoided 
the Authority of Snell and Clay, by | faying, that Point of a Te- 
nant by the Curteſy's having the Benefit of a Truſt- Term, was 
not debated in that Cauſe. | 
But as ſuch a Diſtinction has been advanced, and the Boun- 
daries of Relief in Equity to a Dowreſs-are not fixed, I will en- 
707 deavour to find out, in what Particulars theſe Boundaries have, 
or have not been, already eſtabliſhed ; and then ſee, whether 
Things might not be reduced to ſome Certainty, beginning with 
ſuch as have been ſettled. : i | 


* 


— 


after different N 4 i 
mers) was ſettled by the 


* 


and is ſince in Preced. in Chan. 65. by the Name 
ve 


in une ht 
Radnor and Rotherham. It ſeems, that by the ſane 
, as a Dowreſs ſhall not ha 
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'Term attendant * the Inheritance againſt a Purchaſer of the 
legal Eſtate, ſo ſhe ſhall have no Relief in Equity againſt a 
Purchaſer of the Inheritance of a Truſt-Eftate ; for in both 
Caſes the Purchaſer ought to be fate. 5 
2dly, A Dowreſs fball have the Benefit of a Truſt- Term 
attendant on the Inheritance, againſt an Heir; though this 
was denied in the Caſe of Brown and Gibbs, Precedents in 


| Chan. y. by the Lord Sommers, and in Wray and Williams, 


151 in the ſame Book, by the Lord Keeper Wright, (though 
contrary. to his own Opinion) he thinking himſelf bound by 
the 3 in the Caſe. of Lady Bodmin and Fandebendy. 


The fame Queſtion came afterwards to be conſidered by the late 


(a) Vide | 
Vol. I. 137. 


tion, in a ſolemn 


Maſter of the Rolls, in the Caſe of Lady Dudley verſus Lord 
Dudley, (Precedents in Chan. 241.) and upon great Delibera- 
t, he decreed for the Dowreſs, as 
did the Lord Harcourt in _— and Hig ford, Paſche, 
1711, (and not in 1710, as is ly pri in the Abridement 
of Caſes in Equity 219.) and upon 


a Bill of Review t in 
the Caſe of (a OR Williams, RC DE 


which was be 


Conſent, 
her Pofleflion ; Opinion in Hard 
489, and to all the Reſolutions in the Caſe of Tenant by the 


Curteſy; id that this Point ſeems ſettled, both as to Dowreſs 


and Fenants by the Curteſy. 


Next 1 will conſider the Caſe of Dower of a Truſt of the 
whole Inheritance, not againſt a Purchaſer, but an Heir; and 
this in two Reſpects: | | | 

I, In caſe of a Truſt created by the Husband himſelf; 
2dly, of a Truſt created by another Perſon, the Anceſtor, or 
Donor of 'an Eſtate to the 
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or Deviſee, is a different Queſtion. That the Wife ſhall 
is all one) of a Purchaſe made by him, in a Truſtee's 


Intent to bar Dower, and every Man may do as he pleaſes with 
his own, — * has been commonly practiſed, for a 
Purchaſer to take a Conveyance in his own Name and in the 
Name of another Perſon as Truſtee, y to prevent Dower. 
It is faid in Shower's Parliament Cafes 71, that Serjeant May- 
nard made a long Leafe to a Servant, on Purpoſe to prevent 
Dower : and the Caſe of Bottomley and Fairfax in the Book 
before mentioned, ſeems to go upon the Act and Intention of 
the Husband ; n „ In this Cafe, it was 
« clearly agreed, that if a , before age, conveys 
*« his Eftate to Truſtees and their Heirs, in ſuch as to 
e put the legal Eſtate out of him, the Truft be limited 
« to him and his Heirs, yet of this Truſt-Eftate the Wife, 
after his Death, ſhall not be endowed, and that this Court 
« hath never yet gone fo far, as to allow her Dower in ſuch a 
« Caſe” : But where there is no Conveyance to Truftees 
the Husband in Order to OR md 
the equitable Intereſt Crhich in this Court is taken for the 
whole 1 —— 
cannot be preſumed to lodged Eſtate in 
tees to prevent Dower out of the Eſtate of à future Coffur que. 
Truſt (perhaps one not then born,) this ſeems to differ in 
Reafon, and does fo by the Authorities: I find no Refolution 
2 ſuch Caſe, but on the contrary ſome allowing 

„as well as 'Tenancy by the Curtefy. 

The firſt is a very ſtrong one, determined upon 132338 
beration, and with great Perſeverance in Opinion; it came 
no lefs than five Times before the Court in one Shape or another; 


it is ve 3 reported in all the printed Books, tho' beft 
in the BW 2 5, but hath not been un- 


derſtood; I took it out of the Regiſter's Book which cannot 
deceive; the Caſe was thus: - Robinſon, for a valuable 
Conſideration, agreed to affare the of Bintor and other 
Lands in the County of 7ork, to i 
„a t 


But zdy, Whether the Wife ſhall have Dower of = Fruſt Secarwhere 
of an Inheritance created by another Perſon, as againſt the Heir 3 by, 
another Per- 
not have Dower of a 'Truft created by the Husband, or — ſon ot the 
ame, Husband's 
may be reaſonable, ſince it may be preſumed to be done with ><<for- 
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an Impediment at Law to the Recovery of her Dower, 
The Court thought this a Caſe fit to be maturely conſi- 
dered, and ordered it to be ſtated by one Counſel on each 
Side, On the 6th of May 1653 the Cauſe came to be heard 
on a Caſe ſo ſtated, which was, in Subſtance, as I have men- 
tioned, and concludes thus : 4 
e So that upon the whole Matter, the Caſe upon the Bill, 
* Anſwer, and Proofs, will fall out to be, that Henry the Fa- 
<« ther being Ceſtui que Truſt in Fee, conveyed to Henry the 
« Son (i. e. eldeſt Son) and his Heirs, and Henry the Son 
&« died; now whether the Wife of the Son (the Intereſt in 
Law being till in the Truſtee, that is the younger Son) 
e ſhall be holpen to Dower in Equity, is the . Queſtion? 
te whereupon the Court is of Opinion, that there is good 711 
Ground to ſet aſide the faid Deed made to Jobn the 
ce youngeſt Son, and that the Plaintiff ſhould have her [Dower 
cc out of the ſaid Manor of Binton, and other the Lands con- 
« veyed to the Plaintiff's Husband and his Heirs, for the 
« Time to come, and to the Arrears thereof from the Death 
ce of her Husband” : And it was decreed accordingly, unleſs 
Cauſe, the Defendant then making Default. On the 13th of 
the ſame Month (being the Time appointed for that Purpoſe) 
the Defendant's Counſel coming to ſhew Cauſe, on 
Counſel on both Sides, it was decreed, that the Deed to the 
younger Son ſhould be ſet aſide, as againſt the Plaintiff, and 
not given in Evidence at Law, and that, as to the Arrears of | 
Dower, the Plaintiff ſhould reſort to the Court ſor farther 
Directions, after a Trial at Law ; which being accordingly had, 
the Deed was, notwithſtanding the Decree, given in Evi- 
dence, and the Plaintiff nonſuited ; whereupon on the gth of 
October 1654, ſhe applied again to the Court, and prayed a 
Commiſſion to ſet out her Dower, that Proceedings on the 
Nonſuit might be ſtayed, that ſhe might have her Colts at Law 
and in this Court, and that the Defendant and his Attorney, 
who infiſted on giving the Deed in Evidence at the Trial, 4 
ſtand committed ; which was ordered . unleſs Cauſe 
ſhewn to the contrary on the 28th of November following; at 
which Time, upon hearing Counſel on both Sides, the | 
of the gth of Oober was made abſolute, 

I obſerve, notwithſtanding the Deed to. the eldeſt Son was 
upon an t for a valuable Conſideration, yet in all 
Likelihood it was ſo worded, as to exclude giving the Conſide- 

ration in Evidence; or there was ſome other Objection made, 
whereby it could not prevail at Law againſt the Deed to 
the younger Son, though that was voluntary; and accord - 
ingly it was taken for granted the Counſel on both 
Sides, and by the Court, that Law was againſt the 
Plaintiff; for which Reaſon ſhe was nonſuited the 
Trial; and yet, notwithſtanding there was no legal Sellin in her 
| f Husband, 


i 
. 
5 
: 
it 
- 
j 
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Huſband, ſhe had her Dower by the Aid of this Court. This 
ſeems a great Authority for Dower out of a Truſt-Eſtate of In- 
heritance, and was very much relied on by the late Maſter of the 


Dudley; for after taking Notice of it, he ſays, ** tho' this was 
much conteſted, yet Equity prevailed ; and though the Time 
“in which it was adjudged, may be objected, yet were * they 
(meaning the then Commiſſioners of the great Seal) learned 
“Men, who deliberated well, and pronounced their Decrees 
according to their Oaths, and according to Juſtice and Equi- 
te ty. Precedents in Chan. 250. This Reſolution of Fletcher 
and Robinſon does not ſtand alone ; for 'at the End of the Caſe 
of Otway and Hudſon, decreed by the Lord Cowper 27 October 
1706, 2 Vern. 8085 it is ſaid, that the Widow of a Ceſtus 
Truſt of a Copyhold Eſtate ought to have her Widow's Eſtate, 
(i. e.) Cuſtomary Dower, as if her Huſband had the E- 
ſtate in him ; and a Huſband ought to have a Tenancy by: the 


Curteſy of a Truſt as well as of a legal Eſtate. And as Dower 
is more favoured in Law, Reaſon and Equity, than Curteſy, 


therefore every Precedent for Tenant by the Curteſy of a T 
is an Authority for Dower of a Truſt, The Caſe of Sweetapple 
and Bindon, 2 Vern, 536, is thus: A Woman thed 300 J. 


3 
to be laid out in Land and ſettled to the Uſe of her Daughter 


with a Remainder over; the Daughter married the Plaintiff, 
by whom ſhe had a Child, ſhe and the Child died, and the 
Money not being laid out, on a Bill brought by the Huſband, 
the Lord Cowper decreed the Money to be conſidered as Land, 
and the Plaintiff to be Tenant by the Curteſy. In that of (a) 
Watts and Ball, cited im 2 Vern, 681, as determined by 
the Lord Cooper in 1708, where the Inheritance was in Truſtees 


for Payment of Debts, the Surplus to the Teſtator's two Daugh- 


ters equally in Fee ; he decreed the Huſband of one of the 
Daughters to be Tenant x Ras Curteſy of that Daughter's 
ing to/a full Report I have of the 
Caſe, the Lord , that the Huſband ought to be 
Tenant by the Curteſy, and the rather, as he thought his Wife 
ſeiſed of a legal Eſtate, and had Reaſon to think ſo, ſhe bei 
in Poſſeſſion ; but this appears to be only an additional Reaſon 
for deoree in the Tenancy by the Curteſy, ſince his Lordſhip 


Rolls, in his Argument of the Caſe of Lady Dudley and Tard 


fue The Widow 


of the Ceſtai 
1 5 
a 
Eſtate ſhall 
have her 
Free-Bench 
as well as if 
dt 
Eſtate. 


* 


(a) See Vol. I. 
108. re- 
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and legal Eſtates are to be governed by the fame Rules, is a 
Maxim which has obtained univerſally ; it is fo in the Rules of 
Deſcent, as in Gaveltind and Borough-Enghſh Lands, there is 
a (a) hoſſeſſio fratris of a Truſt, as well as of a legal Eſtate ; the 
like Rules in Limitations, and alſo of barring Intails of Truſts, 
as of legal Eſtates. I believe there is no Exception out of this 
al Rule, nor indeed is there any Reaſon there ſhould ; and 
would be impoſſible to fix the Boundaries, and ſhew how far, 
and no farther, it ought to go; p_ in carly Times, the 
1 thereto was not ſeen, or throughly con- 


_ Perkins (who wrote before the Statute of Uſes) fo. (b) 69. 


ſays there be no Dower of an Uſe ; but to ſhew that he 


took it a Tenant by the Curteſy ſtood upon the ſame Foot as a 
Tenant in Dower, fo. 199, (c) he ſays, that there ſhall be no 
Tenant by the Curteſy of an Uſe; probably the other Books, 
where the ſame Thing is ſaid, may be taken from this Authori- 
ty: But it is to be obſerved, that this might poſſibly be faid 
with Regard only to demand- of Dower at Law, and not ina 
Court of Equity; but however, if the Opinion that a Wife 


| ſhould not be endowed of a Truſt, has been, in former Times, 


(4) 25H. 8. 
cap. 10. 


taken generally, yet that which has for a long Time prevailed is, 
that Truſt-Eftates ought to have the ſame Properties, and be 
governed by the ſame Rules, as legal Eſtates | 


As to the Preamble to the Statute of d) Uſes, which recites, 


that by Uſes Men loſt their Tenancies by the Curteſy, and 
Women their Dowers”, there is Room to think theſe Words 
ought not to be taken ina general Senſe ; for the Uſes complained 


of are ſuch as were created by fraudulent Aſſurances, and were 
ſecret ; but ſuppoſing all Uſes, before the Statute, were thought 


A Dowreſs 
ſhall be aided 
in Equity a- 
inſt a 
cuſt-Term 
attendant on 
the Inheri- 
tance, 


to bar "Tenants by the Curteſy, and Dower, even in Equity as 
well as Law, yet it will not follow, at this Time of Day, that 
Truſts or equitable Intereſts are now to be conſidered as 

were then. Beſides, as to Authorities for Dower out of Truſt- 
Eſtates, it is admitted that a Dowreſs ſhall have the Benefit of 
a Truſt-Term attendant upon an Inheritance, and yet it cannot 
be in Reaſon diſtinguiſhed, why a Dowreſs ſhall not have the 
Benefit of a Truſt of the whole Inheritance. It has indeed 
been ſaid, that in the one Caſe the Dower by Law, had at- 
tached on the Inheritance, which attracts the Term; whereas 
in the other the Wife has no legal Right at all ; but this ſeems 


to be a Difference in Words only; for why ſhould her Dower 


out of the Inheritance give her the of a Truſt-Term, 
3 have her Dower, during the Term? 
Why d Equity aſſiſt the Dowreſs in the one Caſe more 
than in the other, when at Law, without the Aid of Equity, 
ſhe cannot have Title in either? Why ſhould a Dowreſs have 
the Aid of Equity to be endowed out of a Truſt- Term more 
than of a Truſt of Inheritance? Nay, after a Judgment in 


c 
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Dower, with a Ceſet executio during the Term (as it muſt be; 


if ſhe hath Dower out of the Truſt-Term, ſhe it in di 
Contradiction to the Judgment upon which ſhe founds her 
Claim, where ſhe comes after Judgment, ene e. 
have been; this is the Obſervation of the Lord Sommers in the 
„ his Lordſhip ſays, that 
it would be relievin againſt the very Judgment which 
ſhe founds her Right to Relief ; . . 
a Point now ſettled. 

But after all theſe Reaſons and Authorities, 1 1 
that I would not take upon m ſelf to determine, 


Wife ſhould have Dower out of a Truſt of Inheritance, 


1 


[ 


11 


no Time limited for 


comes to be the Caſe, it w the 
preſent very much Ge Bum th -E- 
ſtates, in that there is a Time li legal 
Eſtate, and that Time come in Huſ- 
band; this makes hin hs Boo dee en 


; 
N 


known, and eſtabliſhed in this Court, tat where a 
done — that is . 
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Donor ditected to be his 
Donor deg v0 conveyed at nn . 


ſe the legal Eſtate is not to be conſidered as con -· 
Plaintiff s ee Reaſon of the 
ſtanding out unſatisfied dur yet, however, the Huſ« 
lad e i LIED and 
then the other Point before mentioned is to be whe- 
ther the Plaintiff, being the Widow of a Perſon intitled to the 

uity of Redemption of a Mortgage in Fee, hath a Right to 

. 

That a Dowreſs ſhall have Redemption of a M for 
Years is a Point ſettled ; and as that was never fo 
neither has the Court ever it from the Caſe of a 
Mortgage in Fee, The Lord Sommers, in the Caſe of Brown 
ad Grote, Gram to. no, Oe 6 ANT OR E'S - 


Mortgage ; and gives a Reaſan for it, which to a Mortgage 
1 wal is looked 
no Inte» 


9 as a perſonal Contract, the Mort 
« reſt beyond his Money”: In that of Hitchy and Hitchin, 


Precedents in Chan. 133. though it was a M for Years, 
2 EG 
| * 
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to the Counſel) ſays 

© Dowreſs is to be relieved againſt a ſatisfied Mortgage: Now 
the Caſe of a ſatisfied or an unſatisfied Mortgage differs only in 
this; in the one the Court gives the Dowreſs Relief abſolutely, 
in the other, upon Terms of keeping down a Third of the In- 
tereſt, or paying a Third of the ER though as to the 
Mortgagee, the Dowreſs muſt pay the whole Money, and 


hold over for the Reſidue. The Caſe of Palmes and Danty, 
Precedents in Chan. 137, was a Mort 


gage for Years, (though 
not fo reported) but the Queſtion is there ſtated generally, whe. 
ther a Dowreſs had a Right to redeem a M ? and the 
ſame Lord Keeper declared it to be his Opinion that ſhe had. 
I ſce no Reaſon for a Difference between a Mort in Fee 
and for Years, as to the Dowreſs's redeeming in a Court of E- 

uity ; the Intereſt in the Mortgage-Money and the Equity of 

edemption is the fame, whether it be for Years, or in Fee; 
the Mortgage in both Caſes is perſonal Eſtate, goes to the Ex- 
ecutor, and not to the Heir ; the Equity of Redemption in both 
goes to the Heir, not to the Executor; however, there are 
Authorities a pari, or rather a fortiori, that a Mortgage in 
Fee ſhall no more preclude a Dowreſs, than one for Years.. In 
the Caſe of Thorn and Thorn, 1 Vern. 182, 183, it was twice 


held by the Lord Keeper North, that a Mortgage in Fee was a 
| - Revocation only pro tanto, of a voluntary Settlement with Pow- 


er of la 1 _ Yang of Hall and Dunch, 1 Vernon 
329, it was y the Maſter of the Rolls, that a Mort- 
ge in Fee was a Revocation only pro tanto, of a Deviſe; which 


coming upon an Appeal before the Lord K North, 1 


Vern. 342, he affirmed the Decree for this Reaſon (ſays Mr. 
Vernon) becauſe the Intent of the Mortgagor could be wr to 
ſupply his preſent Occaſions, by borrowing Money, which is 
pretty near. the ſame Reaſon as was given by the Lord Sommers in 
the: Caſe of Brown and Gibbs, and is equally applicable to 
88 Fee or for Vears; the like Reaſon is given in the 
Caſe of the Earl of Lincoln, and Rolle, Parliament Caſes 1 56, 
where it was admitted by the Counſel on both Sides, that a 
Mortgage in Fee was not. a Revocation of a Deviſe; ſay the 
Counſel for the A t, becauſe in 3 Mortgage does 
not make the Eſtate another's ; and the Counſel for the Re- 
f . but a per- 
| te. | 

Now ſurely if a Deviſee who is a mere Volunteer, or if a 
Grantee with a Power of Revocation, who is a Volunteer to the 
utmoſt . Degree, ſhall in Equity be entitled to the Redemption of 
a Mortgage, a fortiori the Dowreſs be ſo: The Law 1s as 
much againſt the Deviſce as againſt a Dowreſs; yet Equity in- 
terpoſes in Favour of the Deviſee, a mere Volunteer, relieving 
againſt a Revocation by the Deviſor ; and this too, when by 


* 


ly, 6 you do not pretend but a 
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Mor 
him, and bis e be but in fome So decode 
on, that mg - 4” his "Heirs, and not 
to the Deyi „ en A any Act done to 
put the Tin er Plght than i ws at the Time of 
2 y) a Revocation . 
. Bent as was held in that For tle Barl of 


=_ Rolle ; this therefore. ſeems to be much ſtronger a- 


gainſt the Interpoſition of the Court than that of 4 Wife, who, 
in reſpe& to Dower, is not a mere Volunteer, but founds her- 
ſelf upon the Marriage Contract, or however, in the ſeveral In- 
ſtances before mentioned, is relieved, where a mere Volunteer 
* and therefore a Dowreſs ought, 4 wh. 10 2006 


_—_—— = ra 
hee it not made 
and Kind, dr Ele, of Mews * | 
How far theſe Reaſons and Authorities in caſe'of Dower out 
of an Equity of Redemption of a M in Fee, will 
weigh in that of Dower out of a Truſt of the Inheritance 
the Heir, may be conſidered when that Queſtion comes 
before the Court. Indeed in Robinſon againſt Tong, heard be- 
fore the late Lord Chancellor (6 Nov. 1730.) the appear- 


dd to be the ſame, vis, That of a Widow claiming Dower out 
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2 
by the 
with Dower of a Truſt of the Inheritance; and the Caſe of 
Ambroſe and Ambroſe before mentioned was cited, where Dow- 
er of a Truſt-Eſtate, created the Huſband himſelf, was 
ough it was admitt , there might be a T 
by the ay Ps of it; this the Lord King 
leſs Diſtin&tion, but, without attending to 
tween a Mortgage and a Truſt, or obſerving, that i 
of Ambroſe and Ambroſe the Truſt was created 
band himſelf, and in that before him, the 
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. I do not know, nor can find any Inſtance, where a Dower 
of an Equity of e Vp! was controverted, and adj 
againſt the Dowreſs; and as there are Authorities in Caſes 
favourable, therefore I declare, that the Plaintiff being the 
Widow of the Perſon entitled to the Equity of Redemption of 
this Mortgage in Queſtion (which was a Mortgage in Fee) 
hath a Right of Redemption ; and accordingly decree her the 
Arrears of her Dower from the Death of her Husband, ſhe 
allowing the Third of the Intereſt of the Mortgage-Money un- 
fatisfied at that Time, and her Dower to be ſet out, if the 
Parties differ“. 1 Hh: 


g 


See the Caſe of the Attorney General verſus Scot & aP, 12 Nov. 
1735, when upon a Bill for the Sale of an Eſtate, the Lord Talbot deter- 
mined a Wife ſhould not have Dower of an equitable Eſtate deviſed to 
her Husband, who had mortgaged it to the | 


e = 


William Cowper Eſq; Couſin and Heir of | 
_ MWikham —— only oh of the 14 3 
Earl Cowper by bis firſ® Wife, and 
eldeſt Son of . owper Who war 
Uncle and Hir of the ſame Wilham 
Cooper, Theodora Cowper Widow and 
Adminiſtratrix of * Cowper 
E; Jobn Cowper and Aſbley Cowper 
his younger Sons, and Martin Maden 
: pra Judith his Wife the only Daughter 
of the ſaid Spencer Cowper, Plaintiffs; 


William Earl Cowper, Son and Heir of the 
late Earl Cowper by the late Counteſs 
hir Wife, Thomas Woodford ſurviving 

Executor of the late Earl, Sir William 
Humphreys and Orlando Humphreys 
Executors of Mary Booth ſur viving 

Executor of Robert Booth, Thomas 

Powell and Milliam Powell Executors 
af Samuel Powell a Truſtee named in 


| HIS Caſe, as it is very extraordinary, ſo is it of a The args 
large Compaſs, and every Part requiring Conſideration, ane of 
1 muſt therefore neceſſarily take up ſome Time in Stating, |, 
3 | Obſerving, of the 
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Obſerving, and Arguing upon it, for maintaining the Judgment 


> or ng; intermarried;/1 
Ten Couper, Eſq; afterwards Earl Cowper, and had Ihe 
by himonly 3 . 
On the eh of Fuh bop, Mr Booth made his Will, 
nw g a Proviſton for his Wife, in Lieu of 
claim by the Cuſtom of London, he takes 
Notice, BA ne ke Danghicr goool. upon her 
e Or- 
art, and therefore makes a farther Proviſion for her 
NE Word * I do farther give and bequeath 4500 J. unto 
« Mz. Samuel: Powell, u upon ſpecial Truſt and Confi- 
« dence, that he ſhall, with all convenient , lay out the 
. "SPE naar ry roy 4 — abr ver 
«and Tenements o to be convey et 
* to him upon the ſeveral Uſes, Intents and Purpoſes herein 
e after- mentioned, that. is to ſay, in Truſt for and to the Uſe 
* of m Son and Daughter William Cowper, Eſq; and Fudith 
2 ife for the Term of their Lives, and after the {es 
| 1 then to the Child or Children of her Body 
be begotten, Share and Share alike, and for 
4 want of fach Iſſue, then to my Grandſon William Cowper 
and his Heirs far ever”. He farther by his Will 
ſome Annuities upon 2 Leaſchold Houſe he had in St. Heller's, 
London, gave vera] Legacies, and deviſed the ſmall real Ellas 
he had to his Couſin Thomas Heir bn for Life, with Remainder 
over, and then gives all the Reſidue of his Eſtate, not before 
difpaſed of, to his Dapghter, defiring that what it- ſhould 
amount to over and above the 4500/. might be laid out with 
the 4 500 J. to the ſame End, ler un bg Vis as are in 
r recited) Clauſe expreſſed, and made the ſaid 


Executors joined in the Probate of the Will, but Mr. * * 
t of his Wie) acded as Executor, and poſſeſſad the 
Eſtate. 


On the 16th of June 1692 my Lord Cuper (then William 


( 
Cowper, Eſq; ) executed a Declaration of Ting. 
after the Wil and that he in Right * 


Heir and Legatee tee of Mr. Booth) had 
Mr. b. 7 pe Eſtate (incl the 
in — 
„ ſufficient to anſwer the 450p. and. ther | he hot 
ed an Eſtate at Standon in Hertfordſbire for 


400ʃ. 
that Eſtate was bought by · him with the Money 
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ſettle and "convey the ſame according to the true Intent of the 
or 


72.7 
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Will, or as near as might be | | 
. Rents and Profits ſhould be 
receiv uch Perſons reſpecti ight and 
Juſtice be intitled thereto, in — were 
made. | 

On the 5th of Fuly 1697 my Lord Cowper executed a De. 


| 


[ 


F 


if 


Es. 


thoſe ith the 
exceed the Value of 4 500ʃ. Decla · 
ration was alſo ted wi and both were 


found among his Papers, as appears by the 
Executors. | 
In 1697, or 1698, — 1-4 the Son died 


fant of tender Vears, and in 705 died 
Mother 


88 2 
FF 


* 
- 


ſucceſſively, and after ſeveral like Remainders to Spencer Cow 
5 and every other Son to be begotten, for 

ife, and their firſt and every other Sons ſucceſſively in Tail 
Male, he limited a Remainder to his Brother Spencer 


Earl. 
— 
tors, in Truſt 

the 


— , > OE} were gy ———— 


—— rere 
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On th@10th of October 1723, my Lord Comper died, ſoon 


after which both the Executors proved the Will, and on the 


16th of November following, they filed their Bill againſt the 
preſent Earl Cowper, the late Counteſs, Lady Sarah, 

Anne and Spencer Cowper, (the late Earl's younger Children) 
and againſt William, Jobn and Aſpley Caper, three of the 


Plaintiffs in this Cauſe, in which my Lord's Will being recited 


verbatim, it is alledged, that the Plaintiffs were unwilling to 
meddle with any of the Eſtate, but what was of abſolute 
Neceſſity for the Funeral and other immediate Occaſions: 
But it being neceſſary to take ſome Money for thoſe Purpoſes, 


the Plaintiff: Spencer Cowper, on the 15th of October 1723, in 


the Preſence' of Mr. Woodford and Mr. Sydenbam (the late 


Earl's Steward) took out of an Eſcriptore in my Lord's Houſe 


in'George-ftreet 16701. in Bank-Bills, of the Diſpoſition whereof 
the Bill gives an Account, and that ſince, (viz.) on the 2oth 
of the ſame” October, the Plaintiffs went to Colne-green, my 
Lord's Houſe in the Country, and in Mr, Sy 's Pre- 
ſence, opening a Bureau of the Teſtator's, took thereout 
187). 12s, 6d. + which was paid to the Counteſs, and that 
all the reſt of his perſonal Eſtate. remained in the fame Plight 
and Condition as it was at the Earl's Death ; that it being ne- 
ceflary to prove the Will per teſtes, and the Plaintiffs being un- 
willing to execute the Truſts thereof, without the Direction of 
this Court, the Bill prays, that the Defendants may ſet qut their 
Claims on the real and perſonal Eſtates of the late Earl, that 
the Legatees may be paid, and an Allowance ſettled for the 
Maintenance of the preſent Earl, and my Lord's other Chil- 


dren, that the Surplus Rents and Profits of the whole Eſtate 


may be diſpoſed of for the Earl's Benefit, a Receiver appointed, 


the Plaintiffs account for the perſonal Eſtate, and be indem- 


nified, the Will and Codicil proved and eſtabliſhed, and the 
Truſts thereof compleatly executed. On the 2 1ſt of Decem- 
ber 1723, the Earl, then an Infant, anſwered this Bill, and in- 
fiſted on his being Heir at Law, and intitled to the late Earl's 
— —— the Will __ not = proved. On the 
13th of March following, William, and y Cowper 
anſwered, and admitted he Will I Cadel. being the 
Truſts ſhould be fully executed, and that the Remainders limited 
to them would be decreed. | | 

e the ſame Day the Earl, by his next Friend, filed a Croſs 
Bill againſt Mr. S er Cowper, and Mr. Woodford, 9 
his Botha vant Stier, praying that the — might ſet 
forth their ſeveral Claims and ds of what Kind or Nature 
ſoever, upon the real and perſonal Eſtates of the late Earl, and 
might account for them; and that if the Will was duly ex- 
ecuted, an Execution of the Truſts might be decreed according 
thereto. Mr. Spencer Cowper put in his Anſwer the Day the 
Bill was filed, and thereby gave the ſame Account, as by the 
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Bill LOS as 1871 121. 643 
E in Free 
Mr. Wrdford and Mr. Sydenham, and that befides 
16701. 55. taken out of the Houſe in 
Hen cine HON ſet forth in his Anſwer, had never 

Part of the perſonal Eſtate, or meddled therewith ; 

chr he ned eaſed an Iron 5 de opened in the Preſence of 
Mr. Moodſord and Mr. Sydenham, in which were Securities, 
Monies and other Things, which Cheſt was locked with 
rr Cheſt 

ted with him, and remained in the ſame Condi- 

— ee eee That he 
726 believed there might be ſome few Things in an Eſcriptore or 
Cheſt at Colne-green, whereof he had the Key, but knew not 


the Particulars, and deſired it might be brou e nee. and delivered 


as the Court ſhould direct, he not inten 
therewith; that he had no farther or po en ns — 


himſelf with the perſonal Eſtate, having determined to act as 


little as poſſible without the Direction of the Court; that he 
could not ſet out an Account of the late Earl's real Eſtate, but 
referred to Mr. Sydenham for that Purpoſe, and ſaid he was 
very deſirous the T Truſts of the Wil ſhould be fully executed, 
—_—_ CT — — and the Surs 
plus laid out in a py > pr Will directed, after Funeral 
Charges, Debts, Legacies, OR —— 
ducted and paid; * to which, he ſet out Mr. Booth's 
Will, and ſtated his Claims under it in the ſame Manner as I 
have before mentioned, and as is done by the preſent Bill, in- 
| fiſting that his Title to the Benefit of the Truſt in Mr. Booh's 
Will accrued from the Death of Judith the late Earl's firſt 
Wife ; that he believed the late Earl poſſeſſed the real and 
ſonal Eſtates of Mr. Booth, and that the Truſt had not been 
fully executed; and therefore he inſiſted, © that he was in- 
Rig ee ory rot Booth * ee and to 
* the Sum of 4500 Intereſt, or to an e 
* therewith, — an Account of the 8 — Booth's 
«« perſonal Eſtate, with Intereſt from the Death of the ſaid 
uditb; but that he conceived it might be proper by a 
ill to be by him againſt Mr. Boot#'s ſurviving 
2 — to eſtabliſh his De- 
* mand, though he found it neceſſary to diſcloſe it by way of 
« Anſwer to this Bill, which was to diſcover what 
« the Defendants had on the late Earl's Eſtate ; and there- 
** fore craved Leave to reſerve to himſelf the Liberty of Pro- 
© ceeding to eſtabliſh his Demand as he ſhould be adviſed, 
* and faving to himſelf ſuch as far as the ſame 
* ſhould juſt and reaſonable, he ſubmitted to the Exe 
e cution Traſtsof my * Cowper's Wi Will”, 


* 
* 


th 
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Mr. Woodford likewiſe pub in his Anſwer, and ſaid, he came 


to Culne-Green the 19th of October, the Sunday after the Earl's 
Death, and with the Concurrence of the Counteſs, Mr. Cow- 


per, the preſent Earl, and Lady Sarah, ſettled and agreed on 


the Manner and Charges of the Funeral, and takes no other 
Notice of what paſſed there at that Time; that on the 15th of 
the ſame Month, he attended Mr, Spencer Cowper his Co- executor 
to George-ſtreet, where finding ſeveral Papers, Writings, Letters 
and Accounts, many of which were curſorily paſſed over by 
them in the preſence of Mr. Sydenham, ſome few prin- 
cipally concerning the Teſtator perſonally, and of no Con- 


cern or Value to his Eſtate, were, as he believed, taken away 


by Mr. Couper, and in all other Reſpects gave the ſame Account 
of this tranſaction in Georgegſtreet, as is given in the origi 
Bill, and in Mr. ' Cowper's Anſwer, ſaying, that the Iron 

was removed to Mr. Coupers Chambers; that amongſt other 
Things at the Houſe at Colne-Green, my Lord had a u or 
Cabinet, in which were (as he believed) 187 J. 12 5. 6 d. $ in 
Money, which being on or about the 2oth of October taken 
from thence, were delivered to Mr. Sydenbam, and by him (as 


he believed) paid on Account to the Counteſs. 


The Day before _ of theſe Anſwers put in, Mr. & 
Cowper filed a Bill againſt the preſent Earl, Mr. Woodford, and 
the ſurviving Executor of Mr, Booth, and others, to eſtabliſh 


his Demand, in which Mr. Booth's Will and the two Declara- 


tions of Truſt are ſet out verbatim, and his Demand by this Bill 
is the ſame as by his Anſwer. 

In May 1724 the preſent Earl was ſerved with the Lord 
Chancellor's, Letter, and a , but was never called upon for 
an Anſwer ; and none of the other Defendants were ſerved, nor 
any other Proceedings had upon this Bill. In the other two 
Cauſes Replications were filed to all the Anſwers, and on the 
roth Day of Fuly 1724 both Cauſes were heard together, when 
the late Earl's Will and Codicil were declared to be well proved, 
and decreed to be rmed; to which End an Account of the 
perſonal, and of Rents and Profits of the real Eſtate was 
directed, and the Maſter to take an Account of the Teſtator's 
Debts and Legacies, whom the Creditors ſhould: attend, to 
make out their Debts; that the Surplus of the perſonal Eſtate 
3 ie = „ . Will, 
and us ts Eſtate improved for the 
— — | 15 | x9 
In purſuance of this Decree, on the 18th of Fanuary 1726, 
the Maſter having been attended by Solicitors for the Plaintiffs 
and Defendants, made a general Report of the perſonal Eſtate, 
which then ſtood in the Name of the late Earl, or of his Exe- 
cutors, or which had been received by Mr. Sydenham, who, be- 
fore the Hearing, had by Order of the Court been appointed 
Receiver of the Rents and Profits of the real, and of — 
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duce of the Eſtate, in which Report the Leaſchold 
Eſtate at St. Hellens, and the Rent of it due at the Earl's Death, 
are accounted for as perſonal Eſtate, as are alſo the Arrears of 


Rent of the Eſtate in Hertfordſbire, concerning which the 


Note entered into by Mr. Booth, are mentioned as outſtanding 
Debts due to the Earl, and as Part of his perſonal Eſtate. 

On the 28th of Ju 1727, the Maſter, having been attend- 
ed by Solicitors for the Plaintiffs and Defendants, as alſo by the 
Receiver, made another Report of his having paſſed the Recei- 
ver's Accounts of the Rents and Profits of the real, and of the 
Intereſt and Produce of the perſonal Eſtate from the 
Death, to Michaelmas 1726; theſe Accounts compriſe 
Rents of the Eſtate in Weſtmoreland, of the Houſe in 1 
and of the Eſtate in 1 and alſo the In 
Savings of the late Earl's | 

Time inveſted in Securities for the now Earl's Benefit 
to the Decree. | | 


rt of his having e Receiver's Accounts till Michael- 
* 1727, and the 


came to Age. Indeed none of the 


te, which had been from Time to 


is it uſual to confirm Reports of Receivers Accounts, as all ex- to have Re- 
cept the firſt are; and as to that, though it is not confirmed in efeaf N 


ers Ac» 


common Form, yet the following Orders obtained at the Inſtance counts con- 
of Mr. Cowper and Mr. Woodford are (I conceive) an implicit firmed. 


Confirmation of it; for on the 12th of November 1724 an Or- 
der wow mage 06. Rae RO 3 re 
Earl's Eſtate, out Securities, expected to f 
in, ſnould be placed out in South-Ses Annuities in their Naa 
an e a0 FI ES their Pe- 
tition to ſell the Stocks of which the Earl's perſonal Eſtate then 
conſiſted, and lay out the Monies ariſing from ſach Sale in Pur- 
chaſes. On the 8th of March 1725 they preferred another Pe- 
tition, reciting the Decree, the Report of the Recciver's Ac- 


counts, and that they were defirous to improve the Savings of 


the now Earl's Eſtates, and had to place out 10, ooo J. on 
a Mortgage, which Sum was to be advanced out of the clear 


Produce of the real and Eſtate of the Earl; that the 


y the 3000/7. and that the 
them in Truſt for the Earl, and ſuch 
1 1 * 61 
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e Ties enki be feud for the Med was of the page | 
as well as real Eftates, be placed out at Intereſt and improved 
for the Ben Benefit of the Earl in their Names. On the 13th of 
March 1 727 this Petition was heard in the Preſence of Counſel 
for the 
Maſter 


Petitioners and the Earl, when it was referred to the 
if 


ee if the Security propoſed was a good one, —_ 


io 


ſo, the Receiver was to pay the 3000 f. and 


E e e ee and the a 
e Bine were ordered to be improved fo 

rg in their Names, 
| A (viz.) on the 17th of 
Tuly 1728 the Maſter, having been attended by Solicitors for 
the Plaintiffs and Defendants, certified his Approbation of the 
Title. and Security ; and on the 11th of November 1728 appro- 
ved the Mortgage Deeds made to the Plaintiffs by the Deſecrip- 
tion of Truſtees on Behalf of the Earl. The Money was 
and the Mortgage Deed executed by Mr. Wadfird 
only, after Mr. Cowper's Death, and, in Purſuance of an Or- 


der for that Purpoſe, this Mortgage has been aſſigned tothe pre 731 


ſent Earl on his coming to Age. 
During all theſe Proceedings, Mr. Co never made one 
_, Step his Claim or , or towards 


in as a Creditor this Decree ; but. ſuffered the Rents 
of a theſe Eſiates now claimed, to be accounted for as my Lord 
8 ſoon after, (via.) on the 1oth of December 
172 
* 3 a illiam is his eldeſt the aol als and as ſuch 
is Heir at Law of William Cowper, the Son of my Lord Cowper 
by his firſt Wife, 
The Plaintiff Theodora Cowper is Mr. - Spencer Couper Cowper's Wi- 
dow and Adminiſtratrix, and __ Plaintifts Fobn and Aſbley 
and Judith Maden are his younger Children, wry 126 have 
brought this Bill (mutatis mutandis the ſame with Mr. Spencer 
Cowper's,) to have an Account of Mr. Booth's 


not inveſted in Purchaſes, of the Rents and Profits of the Eſtates 


Cowper 
the Eſtates in Hert mon oe | 
pom hy gr in London, 

The Defendants all anſwered, CR LE 
ed in Intereſt, the Defendant the preſent Earl, 
The Eſtate in eftmoreland was only a Mortgage, and the 


Houſe in London a Leaſehold for Years; they were there- 


of Mr. Booth, and to be 


ENTS r — | — NO ION. | 
De — & Michaelis, 1 2 


ed, 2s againſt their R entatives. 
ee een. 


except Mr. William Cooper, and even with reſpect to 
ep Faro md ture with U ehe- Pane in he 


Eſtate of Mr. Spencer 
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ht to have come in the Foot of the Decree 
| Nee | 


1, As to any Account of the perſonal Eſtate of Mr. Booth 
received by my Lord Cowper, and not inveſted in Purchaſes, or 
as to the Rents and Profits of the H d/hire, Weſtmoreland, 


as reſentatives and next of Kin of Mr. Couper, and if he 
» then was he a Creditor of my Lord 


5 


in the 


My Lord by his Will had charged all his Eſtate real and 
ſonal with the Payment of his Debts, and by the Decree 
pan” C0; as well as his Co-executor Mr. Woodford, was 
to account or the perſonal and the Rents and Profits of the real 
Eſtates, the Creditors were to come in and prove their Debts, 


TARA K ö 

Decree, and one way or other (I conceive) he ought to have 

come in, for he had diſcloſed his Demand by his Anſwer to the 

Croſs Bill, was Party to the Decree, er 

purſuant thereto ; and in ſuch Caſe I declare, I ſhall always 

of Opinion, that an Executor or Truſtee ought not to he 
put the Eſtate with which he is intruſted to the 


＋ 
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tiffs who ſtand in his Place, cannot avoid that Bar by an origi- 
nal Bill, no nor by a Bill to eſtabliſh it, though id not 
think fit to proſecute it; ſo that, as to this Account like wiſe, 
there muſt be a Diſmiſſion, as being finally barred, | 
I he great Queſtion then, in this Caſe, concerns the Hert- 
fordſhire Eſtate principally, which the ſole Plaintiff now remain- 
ing (Mr. William Cowper) claims, as Couſin and Heir of Villiam 
er the late Earl's Son by his firſt Wife, s 
ith regard to that, the Declarations of Truſt executed by 
my Lord Cowper, take Notice of Mr. Booth's Will, and declare 
theſe Lands were purchaſed with 4500 / being Money ariſin 
out of Mr. Booth's perſonal Eſtate, and were to be convey 
and ſettled to the Uſes of Mr. Booth's Will, and in the mean 


Mr. Spencer Cowper as Uncle and Heir of William Cowper 
became intitled by or under that Will, it is the ſame as if 
the 'Truſt had been expreſly declared for him, and then un- 
doubtedly he had an equitable. Eſtate veſted in him, which hath 


deſcended to the Plaintiff; and fo is his Title. 


Indeed it has been objected, that although Mr. Spencer Cu- 
per was Heir to his Nephew William, yet he was not next o 
„and if the 4 500 J. had remained in Money, his f 


Lordſhip 
would have had it, and after him, the preſent Earl according to 


Lands can- 


not aſcend 
from the Son 
to the Fa- 
ther, but 
ſhall rather 
eſcheat. 


to the laſt, for by his Will, 


his Father's Will. 

But this Objection is of no Weight; for had the 4 500 J. re- 
mained in Specie, it muſt have been conſidered as Land, and 
have been governed by Mr. Booth's Will; it is impoſſible for the 
Father to be Heir immediately to the Son ; nay, the Law ſays 
the Land ſhall rather eſcheat ; for which on it muſt have 


deſcended to Mr, Spencer Cowper, elſe it could not have de- 
ſcended at all. 13 | 


As to the Hardſhip of ſetting up this Right in Reſpe& to 
the ' Perſon againſt whom the Suit was oe I _ and 
cannot forbear declaring, that were I to der the Matter, 


not as fitting in Judicature, but taking in all Manner. of Conſi- 
derations, ſuch as Honour, Grati | 


| 4 288 Cunſcience, &c. 
I muſt think this Claim ſhould never 


ve been made. The 


Defendant is Son and Heir of my Lord , in Conſequence 
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Time that the Rents and Profits ought to be received by the 
Perſons intitled as if ſuch Settlement had been made. Theſe 
Declarations being relative to the Will of Mr. Booth, if 


of whoſe Marriage with: his firt Wiſe, the Subject Malter of 735 


the Plaintiff's, as well as his Father's Claim, has ariſen ; their 


Obligations to my Lord Corper laid upon them in his Life- 
time could not but be very 


and their Iſſue are put into 


the Intail of the Eſtate, to go along with the Honour, which 
his Patent is limited to them; the Defendant now ſuſtains 


it Honour, and every one would wiſh the whole Eſtate to 
go along with it. | 


: Beſides, 


great, and his Kindneſs continued 
y 


31 


81 * 


De Tom E Michaelis, 1 173 * 


— — 


Beſides, as my Lord Hale aid, in the Caſe of Col 
and Pace, 1 3 = Brother of the half Blood is 
than the Uncle, is therefore preferred in the ſtrati- 

on; for the Uncle on the Part of the Father, hath no more — 
Blood of the Mother, than the Brother of the ſecond Venter, to be Heir, 


and he hath the immediate Blood of the Father, which the Un- J*,thwe is 


cle hath not; the Uncle is forced to go up to the Grandfather; ſons for it, 
and meet the Blood of the N bod, He A ſo that it is im- fortheUncie 
poſſible to find out a Reaſon in Nature for preferring the Uncle 338 
to the half Brother. Indeed he offers a legal Reaſon 
which is this, (viz.) that our Law agreeing with the 
Law, makes Brother and Brother but one Degree, and U 
and Nephew two Degrees, and thereby the Law 

ate Deſcent to the Uncle mediante patre, but the Deſcent 
Brother muſt be immediate, if at all; and my Lord Hale holds, Blood. 
that the half Blood impedes it : But now let us examine this; 

our Law taking the Computation of Degrees of Kindred from 

the Canon Law, (which by the way ſhortened the Degrees or 
Diſtance of Relation, in order to increaſe the Number of Diſ- 


for it, more, bat 


4 
1 


. from the Court of Rome) makes Brother and Brother 


t one Degree; whereas the Civil Law, in its Computation, 
went up to the common Parent or Father, and down again to 


736 the perſona propefita, Ce hin be oe "and Brother two De- 


which is certainly right ; for there is no Conſanguinity 
_— Collaterals, but! 1 e ede of the Blood in ſome com- 
mon Perſon or Parent ; but now, taking our Law to be right, 
why ſhould the half Blood impede the Deſcent to the Heir on 
the Part of the Father ? Why the ſhould the Blood of a different 
Mother hinder the Deſcent to the Heir of the Father, 
cp when it is conſidered, that neither of the Com- 
may hy of the Mother's Blood, as hath been obſerved ? 
ry ſeem Conſiderations of Weight; but ſtill, fitting in a 


legal Judicature, I muſt judge of the Plaintiff's Claim as the 


Law 1s, and not as I would it ; the Court muſt judge ac- 
cording to the ſtated Rules of Law and Equity, and If the 
Plaintiff's Claim is not barred, nothing is plainer than his Title; 
the Law, if it had been a legal Title, would undoubtedly have 
caſt the Deſcent - upon his Father, who by the Declaration of le 
Truſt had an equitable Title; now equitable and legal Eſtates Eſtates are 
ee ſame Courſe. Uſes before the 27 H. 8. FRE 


were equitable Eſtates; but yet the Common Law _ 3 of De- 


their Deſcents, particularl . ind roy t of an ſcent 
Uſe, as well as of a legal Inherinune, 3 1 CG. 121. Nee 92. = 


which cite the Year- e 4. 7. l. fo that che @ Vide 
Brother of the half Blood was, in that Caſe, excluded from s 
og ran of an equitable, us well wof a Fa rage | 


eu it "©" The 


1 
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Rules of De- The Lord Cote (*)., ſomewhere ſets a Value upon the Laws 
ſeent ſo plain of England in Relation to Deſcents, on Account of the Certain- 
25 wn ty of them; but conſidering how many Truſts are now-a-days 
Diqputes a- created in Lands, and how many Queſtions have ariſen concern. 
bourthem. ing Uſes, whether executed or not, I think we ſhould have little 
Reaſon to boaſt of the Certainty of our Laws in the Rules of 737 
Deſcent, if legal Eſtates. were governed by one Rule, and equi- 
table by another. Beſides, as my Lord Cowper thought proper 
to take the Conveyance. of the Land in Queſtion to himſelf, let 
us now ſe he had lodged the legal Eſtate in another Per- 
ſon, could the Preſent Earl have had the Conveyance of the 
Inheritance from that Truſtee ? Plainly he could not; now, if 
the. Plaintiff as Heir, and not the Defendant as Brother of the 
half Blood, muſt, rt 22 have e 
to a Conv ſurely my Lor Cowper's veſting 
Eſtate in himſelf e can wha Meer 7 in'the Caſe. * 
The next Thing to be conſidered is, that ſuppoſing theſe 
Objections not to ſand in the Plaintift's Way, as plainly they 
do not, then the Queſtion. will be, whether any Thing elſe is 
5. 107-9 ee 
With to the Proof of my 's ing his 
Accounts of theſe: Eſtates jointly, and in the ſame Fac Dry 
his other Eſtates, of his letting Leaſes of them, having them 
meaſured and „ and of Mr. er Cowper's ſaying that 
the late Earl had dec to him juſt before his Death, he did 
not owe above 10ol. and that there was not a more punctual 
and juſt Man in the World than he, theſe Proofs to me ſeem 
not material; for certainly my Lord Cowper thought the Lands 
in Queſtion his own during his Life, his Enjoyment of them is 
a ſufhcient Evidence of that, and it does not appear Mr. Couper 
knew of this Claim when he ſaid theſe Things. 
The Objections made againſt the Plaintiff's Claim (ſuch I 
mean as ſeem of any Weight) are theſe : Ter 
Nit, Length of Time ſince the Title accrued, which was 
from the Death of Lord Cowper's firſt Wife in Reverſion, if not 
in Poſſeſſion, Secondy, The Improbability of my Lord Cow- 738 
2 ſuffering his Brother's Title to Rand out, == he might 
ve. obtained a Releaſe or Conveyance of it. Thirdly, The 
tender, or {light Manner in which the Plaintiff's Father men- 
tioned his Claim in his Anſwer to the Defendant's Bill, and to 
Mr. r little before his Death, 
Fourtbly, His not proſecuting his Bill to make that Claim, 
as n 1 Tay; pon 
nnen the Rents of the Lands in Queſtion to be 
accounted for as Part of the late Earl's Eftate. PFiftbly, His not 
coming in as a Creditor for the Refiduum of Mr. Booth's perſonal 
Eſtate poſſeſſed by the late Earl, though as ſuch, he qe 


A 


4 
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See the Preface to his ſecond Report towards the End. 
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vited or directed by the Decree: But above all, Sixthiy, His 
poſſeſſing himſelf of the late Earl's Papers, Writings, and Books 
of Account after his Death, without the Participation of his 
Co-executor Mr. Woodford, burning and deſtroying ſuch; as he 
thought fit, Theſe Things moſt certainly give an unfavourable 
— 1 to the Plaintiff's Claim, however go not fo far as to 

it. | | 
The Caſe being not of an accidental Loſs, or Suppreſſio 


of a Deed, two Things ate neceſſary for the D to 


, That Mr. Spencer Corper did execute ſome Deed or 
ka wg whereby the Eſtate was conveyed or releaſed to the 
iy, That ſuch Decd was or ſuppreſſed by him. 
_—— granted, that the Plaintiff's Father ry pane Y 
table Eſtate, if he is deveſted of that, it muſt be by ſome Deed or 
e 8 
e, e „ 
739 Papers or Writings a Part of his Defence ; and therefore 3 
Preſumption of Satisfaction made by my Lord Cowper for this 
Claim, is not (as was ſaid by ſome of the Defendant's Counſel) 
of itſelf ſufficient, IT 
as ſuct 
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dren; upon the Death of the Wife the Hushand's 
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then to the Child or Children] reſtrain and make them carr 


| | cry 
only an Eſtate during the joint Lives of my Lord (then Mr.) 


Cowper and his Lady ; and indeed, if the latter Words are not 740 


ſo taken, they muſt be totally rejected, and the ſubſequent 


Limitations made to take place, not upon the Death of Mrs. 


Cowper, according to the Will, but to expect till the Death 


of both; whereas on the contrary, if they are ſo taken, they 


ed Judges of the preſent Time, whether the legal G 


a Miſchief which Judges ought to prevent. 


may receive a Conſtruction, and be underſtood to veſt the Re- 
mainder in Mrs. Cowper, upon the Determination of the former 
Eſtate by the Death of her Huſband; and I am of Opinion, 
that this is the true Way of conſtruing Mr. Booth's Will, it be- 
ing certain, that the litsral and : grammatical Conſtruction of a 
Limitation to A. and B. for the Term of their Lives, is for the 
Term of both their Lives ; for their Lives being plural muſt 
comprehend both, and join them together ; which 1s the -legal 


' Conſtruction too, where there is no particular Reaſon to 


from it; for ſo it is held in Auditor Curls Caſe, 11 Rep. 3. b. 
that an Office granted to two pro termino vitarum ſuarum, de- 
termines by tile Death of one. Indeed in a Limitation of 
Lands it is otherwiſe'; and the Reaſon of the Difference is this : 
A Jointenancy of Lands may be ſevered, and if it be not, the 
Intereſt muſt conſequently” ſurvive 5 which is otherwiſe in an 
Office; and that it is ſo in Lands, is not from the Import of the 
Words of that Limitation, but from the Inſtitution or Operati- 
on of Law ; forif the Words imported a Survivorſhip, it would 
be ſo in both Caſes; beſides, upon a Severance of the Jointenan- 
cy in Land, the Eſtate does not continue during the Life of 
each Donee, but determines upon the Death of one for his 
Moiety, and of the other for his, according to Dyer 67. a. and 
1 Inſt. 197. a. which ſhews that the Eſtate does not neceſſarily 
ſurvive or continue for the whole as long as one of them lives. 
This different Operation of the ſame Words in the Caſes put, 
ſhews the Intent of the Donor, and conſequently determines 
the Effects of it; fo in our Caſe, the Words ſubſequent to the 
Limitation, viz.) [** and after the Deceaſe of my Daughter 
* to the Child or Children, &c.”] ſhew the Teſtator's Intent, 
and muſt determine the Effects of the Limitation, eſpecially in 
a Will, where the Intent over-rules the legal Import of the 
Words, be they never ſo expreſs and determinate. 

I am ſenſible there is a Diverſity of Opinions among the learn- 
tion of 
Words in a Will, or the Intent of the Teſtator, ſhall govern ? 
For my Part, I ſhall always contend for the Intention where it 
is plain, and I think the ſtrongeſt Authorities are on that Side ; 
for if the Intention is ſometimes to govern, as it is admitted it 


Does. muſt, and not always give way to the legal Conſtruction, and 


yet at other Times not govern, there will then be no Rule 
to judge by nor will any Lawyer know how to adviſe his Client; 


Thus 


„ 


Sr 
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Thus much I have thought proper to ſay upon the Queſtion, 
whether the Remainder — — into Poſſeſſion 2 the Death 
of Mrs. COuper, or not till the Death of her Huſband (after- 
wards Lord Cowper) becauſe it was laboured ſo much at the 
Bar, and I did not care to paſs it over ſuperficially ; but after 
all I think it not very material. If OT Cowper had 
any Knowledge of his Title before my s Death, it might 
have been material, by lengthening the Time of his Laches; 
but there is no Proof of that ; and Mr. Woodford by his An- 
ſwer ſays, that the 15th of Ofober 1723, (five Days after the 
Earl's Death) was the firſt Time Mr. Cowper mentioned his 
Demand under Mr. Booth's Will, which Mr. Woodfard. fays he 
never heard of before, nor is there Ground to believe that Mr. 
Cowper knew any Thing of it till after my Lord's Death ; he 
had no Reaſon to think himſelf concerned in Mr. Boath's Eſtate, 
being a Stranger to him in Blood; befides, if it had occurred to 
him, that he was Heir to Mr. Booth's Grandſon, yet Mr. Booth 
was a Citizen of London, and had preferred his Daughter in 
Marriage, his Eſtate almoſt all perſonal, how then could Mr. 
Cowper divine he would order it to be converted into Land, and 
afterwards diſpoſe of it in ſuch a Manner, as to carry it from his 
own Heirs, and give it to him ? | 

As for the Declarations of Truſt wherein Mr. Booth's Will is 
recited, how ſhould Mr. Cowper know of them ? they were de- 
2 by my Lord Cowper with Mr. Powell the Executor, and 

und after his Death among his Papers, as his Executors ſay by 
their Anſwer, which is not contradicted by Proof; beſides, one 
of theſe Declarations takes Notice that the other was depoſited 
with Mr. Powell, and there being the ſame Reaſon to depoſit 
the one as the other, no Doubt were: both ſo, and in Mr. 
PowelPs Cuſtody at the Time of his Death; ſo that there is no 
Reaſon to ſuppoſe Mr. Spencer Cowper knew any Thing of his 
Title, till after my Loney e ga 
But then object the Improbability of my Couper” 
ſuffering hs Til 2 ſtand out when he might have obtained a 
Releaſe or Conveyance of it. 

As to this, Iam in the Dark, I mean, with Reſpect to my 
Lord's Knowledge of Mr. Cowper's Title ; one would think, he 
had conſidered the Limitations in the Will, and conſequently to 

whom the Eſtate would go after his Death; but that his Lordſhip. 
was poſitive in his Opinion, upon Limitations ſo ambiguous, 
does not appear, and is the more doubtful, as in neither of the 
Declarations of Truſt executed by his Lordſhip, did he take 


upon him to determine, how the Eſtate was to go by Virtue 
the Limitations ; all that he ſays is, tha ſold according 
t Po 


wer or In- 


Vol. II. 
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before my Lord had ſuch Iſſue, Mr. Cowper was both Heir to 
my Lord and to his Son, and therefore my Lord, in caſe his Son 
by his firſt Marriage ſhould die without Iſſue, might think that 
the Eſtate would go to his Brother, and that he had no Reaſon 
to endeavour to prevent it. It is proved my Lord's Son died in 
1697 or 1698, my Lord's firſt Lady not till April 1705; and 


till Iſſue born of the ſecond Marriage, there is no Foundation 


to preſume there was any ſuch Releaſe or Conveyance, and af- 
ter he had Iflue by his ſecond Lady, he * think his Brother 
would not do ſo hard a Thing as to call for the legal Eſtate, 
and ſeparate it from the Honour, and Honour intailed upon 
himſelf and his Iſſue. . 

Beſides there is ſome Evidence, that this Title was ſtanding 
out on my Lord's Death: His Lordſhip depoſited theſe Declara- 
tions of Truſt with Mr. Powell, to be delivered to ſuch as ſhould 
have a Right to the Eſtate, and if he had got in his Brother's 
Title, moſt probably he would have called for the Declarations, 
and not have left them in the Hands of Mr. Booth's Executor, 

when he himſelf was ſole Owner of the Eſtate. 

234 Object. The {light and tender Manner in which the Plain- 
tiff s Father (Mr. Spencer 1 mentioned his Claim in his 
Anſwer to the Defendant's Bill, and to Mr. Sydenbam the late 
Earl's Steward, a little before his Death. 

Mr. Cowper in his Anſwer fays, he is defirous the Truſts 
< of the late Earl's Will ſhould be executed, and inſiſts upon 
s his Title to the Benefit of the Truſts therein contained, but 
* ſays, he conceives it might be proper by a Bill to eſtabliſh his 
* Demand, though he found it neceſſary to diſcloſe it by way 
of Anſwer to that Bill, and prays to reſerve to himſelf the 
Liberty of eſtabliſhing his — as he ſhould be ad- 
ee viſed, and ſaving it to himſelf, fo far as the ſame ſhould a 

<< pear juſt and reaſonable, he ſubmits to the Execution of 

* Truſt of my Lord Cowper's Will”, 

Mr. Sydenham examined for the Defendants ſays, that a 
<« little before Mr. Cowper's Death, he took Occaſion to men- 
* tion this Demand of his upon the Earl's Eſtate, and told him, 
<© he hoped he would make an End of it in the eaſieſt Manner 
* he could, upon which he ſeemed to make very light of it, 
% and ſaid, there was a ſmall Piece of Meadow near his Canal 
« ina Field called Clunk-field, which lay convenient for him, 
« and if the preſent Earl would let him have this Field, he 
<* ſhould make other Matters extremely eaſy. | 

It ſeems plain, Mr. Spencer my Anſwer to the Bill expreſ- 
ſes a Backwardneſs in ſetting up this Title, and a Tenderneſs in 
2 the Claim, and by what he faid to Mr. Sydenham, he 
flighted and made little Account of it, (which Claimants are not 
apt to do) yet there is ſomething particular in this Caſe, which 
takes away the Force of the Objection; for though the 
Title upon which this Claim is founded, be clear and 3 


74 


2 
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thoſe that underſtand the Law and common Rules of Equity, 
t in the common Opinion of Mankind, it would be — 
fn it ſelf, and in the Circumſtances attending it, very hard and 
unreaſonable, and the ſetting it up ſeverely cenſured ; beſides, it 
appears by Mr. Sydenham's Depoſition, that this Claim was not 
ſet up in order to carry Things to the utmoſt Extent, but to 


obtain ſome Acknowledgment for a Releaſe of the 


and indeed it was like to have had that Effect; for Mr. Syden- 
ham ſays farther in his Depoſition, that the Defendant, after he 
came to Age, and before the filing of the preſent Bill, offered 
the now Plaintiff to comply with Propoſal his Father had 
made, and to convey the Field, _ having a Releaſe. 

The fourth Objection is that of Mr. Spencer Cowper's not 
proſecuting his Bill brought to make good his Claim, but, on 
the contrary, ſuffering the — have mentioned, and 


the Rents of the Lands claimed by to be accounted for as 


Part of the late Earl's Eſtate, | 

And fo far as that Proceeding extends, it has proved a Bar; 
but farther than that it cannot be carried, for it cannot operate 
as a Bar to the Realty, or as an Extinguiſhment of the Right to 


the Land. 


It is objected, that if Mr. Spencer had thought his 
Claim to the Land had ſubſiſted, he would not have ſuffered 
CEN Account of the Rents and Profits to have run upon 
To this it may be anſwered, that poſſibly Mr. Cowper might 
think the N of his Bill to eſtabliſh his Claim, your 


. prevent that Bar; but if he did not think ſo, yet he might be 


willing to ſuffer himſelf to be barred as to the meſne Profits, or 
might intend no more by ſetting up his Claim, than to obtain 
ſome Acknowledgment for the Releaſe of it, eſpecially as he 
muſt know that the ſetting it up would appear hard, and could 
not eſcape Cenſure ; which ſeems alſo an Anſwer to the next Ob- 
jection to the Plaintiffs Claim, Mr. Spencer Cowper's not com- 
ing in as a Creditor for the Refiduum of Mr. Booth's perſonal 
te poſſeſſed by the late Earl, though he was, as ſuch, invited 
and directed by the Decree. Beſides, he might not think it 
proper, or worth his while to enter into ſo an Account, 
2 of Mr. Booth's Eſtate, who died almoſt forty Years before. 
And now we come to the laſt Objection (and which is the 
ſtrongeſt) viz. Mr. Spencer Cowper's poſſeſſing himſelf of the 
late Earl's Papers and Books of Account, after his Death, 
without the Participation of Mr. Woodford his Co-executor, 
burning and deſtroying ſuch of them as he thought fit. 
This is a Fact of ſuch a Nature, that every Circumſtance 
relating to it ought to be thoroughly weighed, in order to fee 
whether there be any Foundation in Precedent, Reaſon or 
Juſtice, for the Preſumptions which the Defendant's Counſel 


would build upon it, and this, not merely with Regard to the 


preſent 


1 


preſent Cauſe, but as it concerns Property in general, and publick 
uſtice. c | | 
| p The Evidence of Mr. Cowper's poſſeſſing himſelf of all the 
late Earl's Papers, thoſe at Colne-green his Houſe in the Country, 
and thoſe at his Houſe in Town in George. ſtreet, is very plain; 
the Sum or Subſtance of it this: 1/, As to the Papers and 
Books of Account in the Country, notwithſtanding there is 
ſome Variety in the Evidence as to the circumſtantial Part, yet 
it plainly appears, that on the roth of October 1723 (the Day 
my Lord died) Mr. Spencer Cowper was in the Houſe at Colne- 
reen, and none being preſent but Mr. Sydenham, he opened a 
| 1 took out Papers, cancelled ſome, and afterwards the 
ſame Day Mr. Sydenham found him alone with a greater 
Quantity of Papers and Writings lying before him on the 
Floor, torn and cancelled, which he told Mr. Sydenham, *©* he 
«* intended to put out of the Way, and would look over all 
* the-Earl's Papers, to preſerve ſuch as he thought proper, 
“ and deſtroy the reſt”, On the 13th of Ocrober Mr. Wood- 
ford, by his Appointment, was to come down to Colne-green, 
and before he came, Mr. Cowper ordered one of my Lord's 
Servants to carry down a large Basket of Papers and Writings 
into the Kitchen to be burnt, and accordingly they were burnt in 
the Kitchen-Fire, in the Preſence of ſeveral of the common 
Servants, one of which ſays, he ſaw on the Top of the 
% Basket two Books covered with white Vellum or Parchment, 
ſuch as my Lord uſed to keep his Accounts in”. | 
2dly, As to the Papers or Writings in Town, it appears, that 
on the 15th of the ſame Month, Mr. Cowper, Mr. Woodford 
and Mr. Sydenham, came to my Lords Houſe in George-/treet, 
and in a Cloſet below Stairs there was a Bereau, which, by a 
Key Mr. Cowper had in his Pocket, was opened, and in it were 
ſeveral Writings and Papers, ſome of which Mr. er only 
looked over, and took away with him, ſaying, they con- 
cern'd the Earl perſonally, and not his Eſtate, and locked 
up the Cloſet keeping the Key, and that they all went up 
and ed an Iron Cheſt, put in ſome Jewels and Curioſi- 
ties which they had found below, and took out ſome Bank- 
Bills, which were delivered to Mr. Sydenham, and then three 
Locks were put upon the Cheſt and each had a Key ; a Day or 
two after this, Mr. Cowper told Mr. Sydenham, he would have 
all the Earl's Papers and Writings in Town- brought to his 
Chambers, that he might peruſe them, and put out of the Way 
ſuch as were not proper to be kept, and accordingly, without 
Mr. Woodford's 1 he ſent the Key of the Cloſet to 
Mr. Sydenham, who cauſed the Papers to be taken out of the 


Bureau and put in Boxes, which Boxes, together with the Iron 
Cheſt, were ſent to Mr. Cowper's Chambers, who ſeveral Times 
after mentioned to Mr. Sydenham, that he had looked into the 
late Earl's Papers, and deſtroyed. ſuch as were not fit to be ſeen. 


It 
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t a likewiſe, that Applications were made to Mr. 
n Eat of he Counteſs, defiring that ſhe or ſome 
ſon for her might be pr at the opening of the Earl's 


which he declined, ſaying they were privats Papers not fit to be 


Upon this Evidence and the known Maxim, Omnia præ- 
ſumuntur in odium ſpoliatoris, the Defendants Counſel would 
have two Preſumptions to ariſe. Fin, That Mr. Spencer 

had executed ſome Deed or Writing to the late Earl, 
whereby his Title to the Lands in Queſtion was conveyed or 
releaſed : n That ſuch Deed or wut was by kin 
burnt or 
No, before I conſider the Evidence, I muſt premiſe, that How far 
bas gone bew oer of lap 88 Equity, Courts of 
has gone in any Caſe of ſu — bro ' 
that I know of. In that of 10 4. 55 — 122. 
Arundel, Hob. 10 ay Lord Mae the Suit (that Lan on ot 
Bill) affirmed the Kin | Title tobe — — 
Dacres, who (the Bill aid) was ſeiſed of an Eſtate-tail ; but 
the Deeds w the Eſtate was came to him were not 
extant, but very tly ſuſpected to have been 71 

3 


and with-holden by ſome under whom the Defendants | 
and therefore the ran, That the and his Heirs, 
and the Lord Humſden his Farmer, ſhould and enjoy 


q — Loo 
* ſhou bold. and until the Defendant produced the 
ly mentioned and once to 


1 y afferted by the Court in 
ee and dal, 
burnt or cancelled 


was proved; in 
1 Vern. 408, the Deed ſu 
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<« leſſeſs of the Defendant, imbezilled, and therefore con- 
« firmed the Maſter's Report, which had not made the De- 
; | «© fendant any Allowance for Diet, &c. by Reaſon of ſuch Im- 
tt hezilment” ; here the Proofs of the Imbezilment of the 
Papers prove. there were ſuch Papers. The Caſe of the Counteſs 
of Plymouth and Bladen, reported, 2 Vern. 3a, appears by the 
Regiſter's Books to be thus: The Defendant was the Plaintiff's 
Steward, and the Bill was brought for an Account; the De- 
fendant pleaded, that the Plaintiff had impri him, and 
upon Promiſe of his Liberty had got a Trunk, in which were 
all his Vouchers, inſiſting that though he kept the Key, yet it 
was eaſy to be opened, and that it was to be preſumed it had 
I £ been ſo, and was impoſſible for him to prove what the Plain- 
tiff had taken out, or to account without his Vouchers ; this 750 
Plea was argued and ordered to ſtand for an Anſwer ; afterwards, 
by an interlocutory Order, the Trunk was directed to be de- 
livered to the Uſher of the Court; and upon hearing of the 
Cauſe, the then Lords Commiſſioners decreed the Defendant to 
account, and ordered the Trunk to be hrought before the 
Maſter, who was to open it in the Preſence of both Parties, and 
they to have Copies of the Papers found in it, as they ſhould 
think fit; in this Caſe the Court would not preſume material 
apers, or even a Suppreſſion of any ſuch, though it ſhould 
that the Trunk was got by the Plaintiff in a very un- 
warrantable Manner, and only took the beſt Care they could 
that the Papers, whatever they were, ſhould be produced. 
There have been no Caſes at Law, and theſe are all the ma- 
terial ones that I have heard cited in Equity; but though there 
may have been others, the Names of which I cannot at preſent 
recollect, yet do I not remember, or believe, there has been any 
one, where there was not ſome Proof made of the Exiſtence 
of the Deed or Writing ſuppoſed to be ſuppreſſed or deſtroyed, 
Now I ſhall e 8 5 and 1 of Mr. 
Cowper's poſſeſſing hi urning ſtroying theſe 
apers, kings or Books of Accounts, in — 
whether they afford any ſufficient Preſumption, that there was 
we I or Writing, and that Mr. Gowper did burn or de- 
O' 4 Az wad ; | | TIT” | g 6 
As to the Tranſaction ig _ — os Country, 
Mr. Sydenham was preſent w . Cowper ned 
Bureau, took. aut Papers and cancelled ſome of — and af - 
| 88 Mr. 7 was —.— 8 when 
VII. Corper 4 a ter Quantity Papers ing by him, 
torn and led wick he frankly. told Me nen he 75 I 
— 0,908 _ _ Way, and would a over all 1 
$, preſerve ſuch as he thought proper, and deſtroy the reſt; 
this — 2 the 10th of October; on the 1gth before Mr. Woodford 
came down, he ordered one of my Lord's Servants to carry down 
a large Basket, full of Paper Writings and Books 2 


— 


aged 8 


— 
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into the Kitchen to be burnt, and accordingly they were burnt 


(Mr. Sydenhom ſays by Mr. Cowper himſelf ) in a very publick 


Manner in the Kitchen Fire, and in the Preſence of ſeveral of 
the common Servants, which is to be preſumed was not kept 
ſecret from my Lady Cowper, for Mr. Cowper refuſed to let any 
Perſon for her be nt at the opening of the Earl's Papers, 
(though ſhe deſired it) ſaying, there were private Papers not fit 
to be ſeen, which was avowing to her his Deſign to deſtroy ſome: 
Pa or at leaſt to conceal them, | | 
| Yar then it is aſked, how came Mr. Cowper to open the late 
Earl's Bureau in the Country, ſearch his _ cancel and 
burn ſuch as he thought fit, without the Knowledge or Partici- 
pation of Mr. Foodforg, and this too, before the coming of Mr. 
Woodford, who. 10:come thets-by his — 

Now although each Executor, having the whole Office in 


ought to have ſtayed for Mr. Woodford the other tor ; but 
then it doth not appear, that Mr. Woodford, when he came, 


9 late Earl's Papers or Books of Account, or any 


him, hath Authority to do what Mr. Cowper did, yet I think he 
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have poſſeſſed himſelf of Papers and Writings in Town with 
the Privity of Mr. Woodford, have ordered Mr. Sydenham to 
fend them to his Chambers, and ſeveral Times after have told 
Mr. Sydenham he had been looking into them, and deſtroyed 
ſuch as were not fit to be ſeen. - Again, if Mr. Cowper had exe- 
cuted ſuch a Deed of Releaſe, had intended to ſuppreſs or 
deſtroy it, he would have taken a ſecret and clandeſtine Wa 
for that Purpoſe, as the Suppreſſion of Deeds does in its Nature 
ſuppoſe, and not have burnt Papers and Writings at ſeveral 
Times in an open publick Manner. ! 


For my part I do declare, that had there been the leaſt poſ- 


tive Proof of a Releaſe from Mr. Cowper, I would have totally 
diſmiſſed the Bill; but when ſuch Releaſe or Conveyance is onl 


* 
ſuppoſed or inferred from Appearances, out of which that Sup- 
* ni does not neceſſarily or even naturally ariſe, and when 
my Lord Couper's leaving the Declaration of Truſt in the 


Finds of Mr. Pewel does encounter it, I cannot but think this 
Title is ſubſiſting. 


Upon the whole Matter, my Opinion is, this Title ſhould not 
have been ſet up, but now it is ſo, it appears a plain and a ſub- 
Tong one. : | | 

The 


otherwiſe great Uncertainty. and Confufion would enſue; and 
though Proceedings in Equity are ſaid to be ſecundum diſcre- 
tionem boni viri, yet when it is aſked, Vir bonus eft quis? The 
Anſwer is, ui conſulta patrum qui leges juraque ſervat z and as 
it is ſaid in Rook's Caſe, 5 Rep. g 
ence, not to act arbitrarily according to Mens Wills and private 
Affections: So the Diſcretion which is executed here, is to be 
governed by the Rules of Law and Equity, which are not to 
oppoſe, but each, in its Turn, to be ſubſervient to the other; 

is Diſcretion, in ſome Caſes, follows the Law implicitly, in 
others, aſſiſts it, and advances the Remedy; in others again, it 
relieves againſt the Abuſe, or allays the Rigour of it; but in no 
Caſe does it contradict, or over-turn the Grounds or Princi 
thereof, as has been ſometimes ignorantly imputed to this Court. 
. a 2 1 which neither this nor any other 

not even 1 „acting in a judicial Capacity, is 

the Conſtitution — with. | —. 7 

It is farther to. be obſerved, that the legal Intereſt of theſe 
Lands paſſed by my Lord Comper's Will, and the Defendant 
— ent Earl has an Eſtate for Life only therein, with a Re- 
verſion in Fee, after ſeveral intermediate Remainders, ſome con- 
tingent, others veſted, and conſequently the Plaintiff can have a 
* ance only of ſuch an Eſtate as my Lord has; the Coun- 


Party, who has the next Remainder, and is not before 
Court, therefore I will take no Notice of him ; 00 
5 | 1. t 


Law is clear, and Courts of Equity ought to follow it 
in their Judgments concerning Titles to equitable Eſtates ; 


. 6. that Diſcretion is a Sci- 


1753 


754 


> no Objection for want of my Lord's —— | 
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fendant muſt convey ſuch Eſtate and Intereſt as he has | 

Hertfordſhire Lands, and account for the Profits. | 

u Cir- : 

Daman : 

EY | 

meted to him. not | 
j after the late Earl's Death, and if he Ei 

might have had an Account of the Time, in | 
the ſame Manner as, in Caſe of a have 

in I u Aa 1 t to 1 | 


Claim, | 
Cooney I decree the 
7 JJ Profits 2 Eſtate in Queſtion, 
be taken from the filing of the Plaintiff's Bill, 
dant to have all juſt Allowances So be examined upon In- 


terrogatories as the Maſter ſhall direct 
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T AB I. E 


or T H E 
PRINCIPAL MATTERS 
Contained in the 


SECOND VOLUME 


This acc and not from the Fi- 
ling the Bill only if the Defendant 
Account. has concealed the Deeds and Wri- 


Account of Profits from what Time, 
where from the Title accruing, and 
where from the Filing the Bill on- 


h. 
| HERE one is in Poſſeſ- 
3 Lands 5 

| 1 if 
nfant when of Age 
makes out bis Title, he ſhall recover 
the Profits = ny uity from the firſt 
1 


accruing of tle, and not from 
the Filing of his Bill only. Page 
646 


So the Defendant ſhall Account for the 
wy _ the Time the Plaintiff's 
OL. 


4 Tanrz of the 


Principal Matters. 


the Reſidue by ſuch a Day, 

in Default thereof to give up t 
Articles, and loſe what he had be- 
fore paid; Court will relieve, tho? 
theſe Articles have not been compli- 


ed with, Page 66 
Money dd to dy laid out in 
La all deſcend as land; but he 

that would be intitled che Fee 7 

th when p „ may diſ- 


poſe of it by a Will, tho? not atteſ- 
ted by three Witneſſes ; alſo a 1 
Direction for the Payment 0 
ſeems to be good: So if Money 1 is 
ordered or deviſed to be — 5 — 
r fo' che 

is Remailder -o - in 
Fe Equity will order the — to 

A. ſecus if the Remainder thereof 
be limited to a third Perſon.; alloy 
tho* by a voluntary Contra&® 
is agreed to be laid out in Land, the 
Court will execute ſuch Agreement 


in Favour of thek Hex. 
Fu 7. & tat 
leave to either of them ſhall be equal- 


Two articky- that whatever 
ly divided betwixt both; ſuch Agree- 
ment good, and ſhall be carried into 
Execurton by” this Court”; alſd if af- 
ter this one of them contrives that 
J. S. ſhall leave Part of his Eſtate to 
third Perſon, in Truſt for him, 
this is within the Articles. 1382 

One articles to pay 38 J a Share for 
eleven Shares of the Luſtring Com- 

en at the next Opening of the 
00 


ks; the Books never opened af- 


rexwards ; the, Vendee relieved. in 


Equity from pa 


21 
It is againſt ae that a 100 
one ſhould pay for a, Bargain w 


R cannot have; as if I article to by. 


an Hbuſe, and the Houſe is burnt]. 


down before the Day of, Payment, I | 
am not bound to pay the Money.z20 
The Plaintiffs Houſe being ſo near the 
Church that the ri of the Five 

a Clock Bellin the Riba diſturb. 
ed her ; the n to an A» 
ent in Wri with — 


— 


Veſtry, that ſhe would erect a Cu- 
polo and Clock at the Church, in 
Conſideration of which the Bell was 
not to be rung in the Morning; 
this a good Agreement, and decreed 
to be — in Equity. 266 
Where one les to Eu aw Eſtate, 
and brings A Bll for an Execuſion of 
the Agreement though at the Time 
of the Agreement he cannot uke a 
Title to the Purchaſer, it is ſufficient 
if he ia able to do ſo when the De- 


- 


5 


cr& or Report is made. 631 
Aran dnn. d Vit. 


cement when to be performed in 8 
2 cie and when not. 15 


On a Bill to compel a 8 of 
an een ” Coram roool. 
Toi q * 7 F. per 
Cent; ; 0%. wi dtnmurre#{ but De- 
murrer over- ruled; for the Caſe 
might be attended with ſuch Cir- 
cumſtances as would make it juſt to 
decree a ſpecific Performance” of the 
Parties own Agreement, or at leaſt 
to pay the Difference, 304 
A Man having ſeduced an innocent 
Woman by whom he has a Baſtard, 
22 her a Writing obliging him- 
If to pay 2000 J. after his Death 
for the purchaſing an —— for the 
Woman and Child for their Lives ; 


2 dies 3 N W mo a 


formance of ment. 
433 


Loren, in We- of. Mar- 


— . Ln and 1 N 2 


the Iſſue Male of . 
mainder to the Brothers: of the Huſ- 


band; Equity will ai ſpeci- 


fic Execution of this Covenant,, and 
nat put the Party to an Action of Co- 
venant in the Truſtee's 594 


— 
* 2 
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| 
| 
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| Agreement on Marvioge. 


* 1 Pq on Marriag . \ ioles 
vey to the Husband a third 
« what ſhall come to the Fa- 


reement in E- 


hal 
againſt the Heir of the 
riage with the Conſent of her Guar- 
dians, covenants in Conſideration of 


a Settlement to convey her Inheri- 
tance to her Husband ; if this is 


done in Conſideration of a compe- | 


rent Settlement, Equity will execute 


Father and. Son, on the — 


Female of the Body of the Husband 
by this Wife; a Settlement is made 


the Wife on the Death of | 
will | 


ther, good, and ty 
| Execution. =_— 191 


A Widow of a — of 


ty, and the Heir of the Huzband | 
compel a ſpecific Performance | 
ife, 243 | 
A Feme Infant ſeiſed in Fee, on Mar- 


Articles on M 


TAI of the Printpal Mae 


who left Children and died Inteſtate, 
was entitled to four Ninths of his 
perſonal Eſtate, and having by Deed 

6 for her 
ſeparate Uſe in caſe of Marriage, 
to ſuch Perſons as ſhe ſhould appoint, 
and for want of ſuch Appoi 


and of a Settlement made on her 
him, recites, that if ſhe did not di 

[ſe of her four Ninths, the Huſ- 
| would be entitled thereto ; and 
then aſſigns it over to Truſtees, in 
Truſt for the intended Husband du- 
. none Lives, ſubject to = 

rieing. 

ter which ſhe — 8 450 
of it z decreed the ſecond Husban 
is as # Purchaſer, and the ' Reci 
that he would be entitled to it if the 
Wife ſhould not diſpoſe of it, was a 


— 16 Reltlanalt? 


the Husband and Wife for their 
Lives, Remainder” to the firſt]. e. 
Son of the e, Remainder to 
the Heir Male of the Body of the 
— — 
band by the firſt Wiſe, Remainder to 


rer 
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q - +, for the Daughters of that 
1 | i no. Son; usband has one 
ter by che firſt Wis, ba « 
| covery, and 1 a ſecon 


the Contract to be in Writi 
30 


or neſt Money ab paid. 
n. Vide 


n „ 


n 6 en 311 | hat 15 1 . 
30 king Notice of firſt N ge 7 25 1 to Bog DE 
g 7 5 cle in his ſec e 15 \ amendment. 31 
being Tenant in c 
1 i ee 4 — | On a 'Demurrer to 2 Bi, if the if 2 
barred. hi parte Bt mutrer be allowed, the 
tinge. "Page 3 n= bs Bill. | LW _— 
n Marriage ie en verſi- to ped, 
5 ween 4 Limitation to the Heirs] | but if the Plaintiff, . 
of the Body of W ar and to the]! Bill filed, amend h "his Bil. he 1o 


\* 1 * Female, of. 
Man; 4 and Sons 555 from, 
aughters. 

Se in 1 ELS of Marri 


have with his 


empowers his Wife to diſpoſe of 
200 /. 


together 
gives the 
N. Husband, at che Diſtance of 
Time, ſhall not be admitted to ſay 
dhe had not goo 7. with his 5 * 
ſhall pay the Money. | 


though made very unequall 

in * of the ee Jill 5 be 

ſet aſide in that the Court 
| en put in 1 quo. 
N Fixes. en 
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Wife, by Settlement 
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2 away by her Will; 


A Settlement or Joiatureona Marin: | 


. — parol. Statute of Frauds and | 
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his Priority. i 
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the Draught 
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0 N Will gives an uity o 

bet Eſtate an dome 

| 2 el nimeif the 
will order Part of the perſonal . 
to be ſet aſide to ſecure his Annuity. 


One der fies chat his Ex*& tors mall $1 
his Lands, and Fa: on Money in 

F . Annuity for J. 5. 

| dies, and Annu 

Wn three Months after the Teber, 
yet the — f the Annui- 


| jane ſhall 2 4 ears: 


anl. the 51 1 
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Profits til! 
a Lo tde who afterwards marries Sale. = 2435 og 
cer, does not take the Promiſe out of An Annuity ſettled. by a [Vier fe 
the Statute of. Frauds. oooh a Child to N a- 
The Judges equally divided ther 1 Death, is an Advancement 
; Queſtion, whether a Conti E 5 and mult be. . 
Stock be within the Statute of | ;; | 4 ; now 44% 
Frauds, | which mentions Goods, 3 
2 e Wares -and . ſo as to | * 1 


AT ADR 7 the Pepe Matieds. 


Where the 
at the End of the Anſwer, ſuch An- 
ſwer is good, and not to be ſuppreſ- | 

as imprope. Page 87 

Where a Defendant inſiſts on the Be- 
nefit of the Statute: of Limitatiotis 
by way of Anſwer, he ſhall at the 


Hearing have the like Benefit as if 
he had pleaded it. - 143 


On an Anſwer's bei reported not 
ſcandalous or — 2. if the 


Plaintiff except to the Report, he 
muſt ſhew ſpecially wherein it is ſcan- 
dalous or impertinent. 181 
Aſter the Deſendant has anſwered the 
Bill, he cannot refer it for Scandal. 


Regularly the =o 
vert, if ſeparate to have an 
Order to warrant it; but if the 

Feme Covert's Anſwer be 
| b Order, and the | An 
ſame be a fait honeſt Anſwer, and 
_ deliberately 


| {ene of the Hoahand, and the Plan. | — 4 id. 4 
tiff accepts t, replies, U N 
Court will not, at the Motion af the 
: 7 


ſicde. 1 | 37! 


2 the 


general Traverſe i is: omitted 


t in with the Con- 


— * 


—_ ata. tat. 4 . 


land, and out of the Reach of the 
Proceſs of the Court, the Plaintiff 
cannot bring up the Body the In- 
fant hall anſwer by a certain Time, 

or ſhew Cauſe why a Receiver ſhould 
not be appointed h 409 

An Anſwer amended after Hearing 
and Decree on Affidavit of the Soli- 
cCitor and his Clerk, chat the Mi 


the the er pro- 

duced. 7 
On Time given to anfinr; the Del. 
| dant may put in a Plea; for that is as 
an EY but can- 
not put ina : 
| If Time beg * 
Anſwer, 


be de Anſwer 


A Trot of Lands ia/limited-to:z{7 his 
Heirs and 'A — as he 
or they ſhall 

theſe Landsby a 


| 


teſted boy 
two Winelles z the Will oid, 


b 
"4495 66S 1. 4 / 

1 266 ils i TR. 4 2:4 * _ 
| „An nee 5 447]; nk Kall 


my Id * 31208 ann. 


— the Anſwer from 


deviſes 


„5 


ar Ai * 3 


4 Tons: E 2 the Buche e 


: —— 


The Court will apporcon Intereſt on a 


Mortgage. Page 176 
By a Marriage ent Maintenance 
for Daughters is made payable 


» 


— ae como 


ment quietly enjoy; Husband 
Years after contracts Debts, and dies; 
decreed that this Settlement of the 
Term being after Marriage in the 
Power on the Husband, and the E- 
of Redem reſerved 
28 as well Rs ite; and 


being alſo in the Caſe — Creditors, 


half- yearly at Lach. day and Michael- 
mas until the Portions become paya- 
ble, which is at eighteen, or Mar- | 


was Aſſets to pay Debts. 364 
An Eſtate for three Lives granted to 4. 
his Executors and Adminiſtrators, is. 


riage; a Daughter attained her Age el] a nal and will on 's 
of eighteen the 16th of Auguſt; Death be liable to all his Debts by 
creed to have her Maintenance — 5 — Contract, ne Years 
-ratd from the laſt Lady-day till the gar ag TIS 


8 . * — eighteen, Jo 
[ 6 01 of 
2 Aſets 3 ions in what 0. | 

Dobts are to _— 


i a Creditor by Bond, or * Cre- 


| Appentice. e a Se 


4 


Arbitratozs. vide Abvard.. ditor who nay-come the Landl, 

I - exhaufſtithe-perſonal Eſtate, a Lega- 

Articles. vide Agreement. tee ſtull ſtand in his Place, and be 

| paid out of the real Eſtate. 81 
Atent and Content, Videally Les One: by Will gives ſeveral a 


\Bacy- - 


if a 8 afſented to a ts Ex. 
ecutor, it from nee becomes Led 


—— d on the real Eftate, o- 

chers not ; if the Eſtate 

not ſufficient to pay 3 
c on the real 


a legal Property. "75: 40 he paid! thereout; . 
abt 14 I bee been paid out of the 5 
b 27212130 bs 2 Eſtate, the other , a to fa 
Aut. Vide alſo Heir and Erecu much, ſhall ſtand in their Place up- 
toꝛ, and Perſonal Eſtate. on the Land. 620 


One allowed the beſt Purchaſer under 
A Decree, is ordered to pay the Pur- 
1- Chaſe": Movers this not a Debt due 
1 only by dan de 


yet an Account was decreed againſt 
621 


the 10 Arn 
Hnband af 1 Marri pure 110 2 chere is. 1 Decree'for a! Debs, 
Term to himſlf and; Ris Wife, na and the Defendant dies; ſuch De- 
the Survivor, ang the Execitors, | - erte does not bind the real Afﬀets'de- 
- Adminiſtrators — to eden 1 2 Joe 


Wile there were ſeen) 3 
and ſome of them admitted Aſſats, 


N . 


Agnes of ſuch! 
Survivot Huband aſſigns: — does. 
5 i ale oy * LT i 
Hane gar 2 44h 14244 eie 25 
lo d | {1 4 
or Nie, provided alſo that the 8 
Husband, his Executors or Admini- — 
-itarors, ball until Defadt of Pay-| - able-ar "Law, in Equry, 


4 
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where the Husband may aſſign it a-] Cauſe, fay are willing to con- 
lone, as he may any other Part of the | vey ; they —— — — 
Wife's perſonal Eſtate; ſo may a | any Title to the Freehold and In- . 
. "contingent Intereſt. which the Huf. -heritance,' ' 470 
band has in Right of his Wife, or a „ eee e | 
Poſſibility of a T which though | qa. _-u-c PAO" VICE FFT WP" 
not good ſtrictly by Way of Aſſign. |. 0 oe | 
ment, yet will operate as an Agree- || - | 
ment, where for a valuable Conſide- 


Attachment. See under Pyocels. 
N 
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A Country Client employs an . 
\r Salictor in the Go any ny e 
in Chancery z the Solicitor employs a |, 1691 
a Clerkin the Client in {+ 
the Country his Solicitor, but | A. dra 
the Clerk in cery is unpaid-z the | 
Client not bound to pay the Clerk in 
| ee om if the — er has any 
Fapers in Hands, retain }- | : | 
3 egen 8 he 460 | he would come in a 4 Creditor for 
be DE. _ 22 4 ITY ; 0 1 the whole 100 J. out of Ms Effects ; 
p | e r aa God. 
| - Anthozity, L dor 60 J. al to | 
2 | I whether the other-40 f v paid out 
Where a bare Authority is to] of A's Effects in C's or out 
tuo, it will not ſurvive wichout ex- of Os n Effects; if the latter, 
preis Words for that Purpoſe. 103, then C. is a. Creditor for (= 
a | : een, | . * '6 A 3-7} . 


7. Rok bh; T = 9 55 Buyiog and ſelliog Stock will not make , 
l ard. * F: [* wart) wg | 


A Mother Tenant. for Life of an | 
Houſe, Remainderto her ſix Daugh-{ - 
ters in Fee ; the Mother and J. . a 
ſubmit to an Award touching the Ti- T 
tle to this Houſe ; w the * 
Arbitrators award, that the Mother] do. 
. mould procure the to join A 
in a Conveyance thereof; the Daugh- 
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232 


the Bankrupt's gaining his 
Regularly ſpeaking, at 


vidends, but as to his voting againſt 
Certificate. 
Page 
Common 
none could come in on a Commiſſion 
of Bankruptcy but ſuch as were Cre- 
ditors at the Time of the Bankrupt- 
cy, becauſe the Bankrupt could not 
afterwards charge his Eſtate; but 
now ſince the 7 Geo. 1. cap. 31. if A. 
gives a Note under Hand payable at 
a future Day, before which Day he 
becomes a Bankrupt ; in this Caſe the 
Creditor by Note ſhall come in ; but 


if a Bond or Note be given to pay 
Money on a Contingency, before the 


- hap 


pening of -which Contingency, 


the Obligor or Giver of the Note be- 
comes a Bankrupt, this is not with- 


in the Statute. - 396 


A. gives a promiſſory Note for 200 J. 


payable to B. or Order, B. indorſes 


it to C. who indorſes it over to D. A. 


B. and C. become Bankrupts, and 
D. receives F 5. in the Pound on a 
Dividend made by the Aſſignees a- 


gainſt A. he ſhall come in as a Cre. 
ditor for 170 l. only out of B's Ef. 


fects, and if he has paid Contribu- 


tion Money for more than 1 50 J. it 


A 
N 


ſhall be returned. 407 
Goldſmith after ſhutting up his Shop, 
being greatly indebted, aſſigned his 
Stock in the-Wine-Trade in which 
he was concerned to F. S. being a 

rticular Creditor, and to ſecure his 

ebt, without the Knowledge of F. 


Law 


—__ 


|. tice tothe Party, for this ſhews it was 
- without the Creditor's oy. 
i 


But if the Aſſignment be of the Bank- 
rupt's whole Eſtate to prefer any Cre- 
ditor, this ſeems to be void. _ 431 

A Trader on Marriage gives a Bond to 
a Truſtee to ſecure ro0o J. to the 

Wife, if ſhe ſurvive him; the Tra- 

der becomes a Bankrupt ; this Debt 
ſhall not be allowed, nor any Reſer- 
vation made for it, nor ſhall it ſtop 
the Diſtribution, in regard it may ne- 
ver be a Debt; within the ſame Rea- 
ſon an Obligee in a Bottomry-· Bond 
ſhall not, before the Return of the 
Ship; come in under a Commiſſion 
of Bankruptcy 3 but in either of 
theſe Caſes, if the Contingency ha 

| pens before the Bankrupt's Eſtate 
fully diſtributed, ſuch Creditor ſhall 
come in for his Proportion. 497 

But in the Caſe above-mentioned of the 
Bond, the . if he declares 
upon his Bond only, will be barred ; 
ſecus if he ſets forth in the Declara- 
tion as well the Condition as the 
Bond, | 499 

It is a Reſolution of Convenience, that 
in Caſe of joint Traders becomi 

Bankrupts, the joint Creditors ſhall 
be paid out of the Partnerſhip Ef- 
fects, and the ſeparate Creditors out 
of the ſeparate Effects; and if any 
Surplus of the Partnerſhip Effects, 
after all the Partnerſhip Debts paid, 
the ſeparate Creditors to come in, 


K. and becomes a Bankrupt the 


and fo vice verſa the Partnerſhip 


very next Day; F. S. brings a Bill 
to have the Benefit of this Aſſign- 
ment, and decreed for him. 427 
No ſuch thing as an equitable Bankrupt, 
but it muſt be a legal one. 429 
There may be Reaſon for a Bankrupt to 
prefer one Creditor to another. 429 
The Time when the Aſſignment was 
made is not material, ſo as it be be- 
fore the Bankruptcy, but the Juſt- 
neſs of the Debt is material. 430 
No Objection, that the Aſſignment 
vas made by che Trader without No- 
katy | 


reditors to come in on a Surplus of 
the ſeparate Eſtate, ſoo 
Two joint Traders becoming Bank- 
rupts, firſt there was a joint Com- 
miſſion, and the Commiſſioners aſ- 
ſign; afterwards ſeparate Commiſſi- 
ons and Aſſignments under them 
the Court held that the Aſſignment 
under the firſt Commiſſion conveyed 
all the $ Eſtate, both joint 
and ſeveral, and conſequently that 
the Conveyance under the ſeparate 
| | 


0 
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+, Fine mortgage 


1 without I 


One ſued out a Commiſlo of Bank- 
ruptcy, and for fix Months kept it 
without doing any Thing upon it; 
the Court for this 
e the Commiſſion, chang jt 

was executed, and the Trader found | 


35 


rſede it. Page 745 

* under a Commiſſion. of Bank- 
. ruptcy dies very much indebted - by | 

Bond, Ec. the Creditors of hs 


_, Bankrupt petitioned that the Admi- | 


- ftrators of the Aſſignee. might ac- 
count before the Commiſſioners, he 
„ haviag ſome; of the 1g aghy Ef- 
fects in Specie in his Hands; but the 
. Adminiſtrator, denying this upon 
. Oath, and ſwearing that there were 
Debts by Specialty beyond the AC. 
ſets, the Court 2 this proper 
| fora Bill, and not for a ſumma 

Way of eng before 8 


deen 746 


Baron and Feme. Sec allo Agree- 


were . {arriage. 


The Wife, als * Death of her Huſ- 
band, will not be admitted in Equi- 
nf to recover the Arrears of her ſe- 
parate Eſtate, 82 

ſeiſed in Right of his Wife 


df a Share in the Næm- River Water; 
the Wife cannot be barred without 


both without 

the 
3 aſter 2 Huſ- 
will not affirm the 


Sh 127 
a ſeparate Eſtate 


2 Fine, and where E 0 


. Wife's payi 
band's Dea 
Mortgage. 

Feme Covert kayieg 


borrows Money on Bond; the Bond | 


not void, nor, if ſix Years paſs, 


- barred by che Statute of Fuer 
that in Caſe of their 


- the will convey. her Lands to him in 
;the-Wife dies 
and then the Husband 
hough void in 


r int 


dies; the Bond, t 


TE, 1s yet good YEAR, gt = 7 


Agreement in 


uity, 
"of . HATE — K a = 
OL, II. | 


eaſon only 25 | 


Bankrupt before any Application to | 


wess Bond to herinteaded Hat 56 


[ -cific Performance againſt the Heiaof 
the Wife, 


Ons; Deviſes Lands in Fee to ha 
| ughter, being a —— Covert, for 
t r ſeparate Uſe, without appoi 
g any-. Truſtees; the Bay pt 
1 and, becomes a, Bank- 
vet 7 deviſed Premiſſes not 
| fa ject to the Bankruptcy. 316 
Where an annual Sum is ſecured for the 
Wife's Pin-Money for her Apparel 
and Expences; if they cohabit toge- 
ther, and the Husband maintaig her, 
the Arrears of AO], are 
recoverable. £ 
Husband after Mp purcha 
Term to himſelf and his Wi an. 


the Survivor, the Executors, 

. niſtrators and ns of ſuch 

vor; Husband a the Teng in in 
Mortgage, proviſo to be void on 
Payment of the Money by him or 
Wite, or the Executors of hi 

Wife; provided alſo that - the * 
band, his Executors or Ad — 
rors, ſhall any ire mm 7 Payment 

uietly enjoy; Husband ſeven. Years 

* 8 Debts, and 27 de 
creed that this Settlement of the 


Term being after in the 
Power of the Husband, and, the 
Equity of Redemption being. reſerv- 
ed to him as well as to the Wife, 


, and being alſo in the Caſe. of Cre- 
ditors, was Aſſets to pay 2. 
Regularly tne Anſwer of a Fame, Go 
vert, if ſeparate, . ought to ene 
| er to warrant it ; but if the Feme 
| Covert's ſeparate. Anſyer be put in 
without an Order, and the ſame be 
a fair honeſt Anſwer, and deliberate- 
2 put in with the Conſent of the 
| usband, and, the Plaintiff of 
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Principal Matters. 
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Plaintiffs ; Baron dies, the Feme by 
' Sarvivorſhip ſhall have the _ 
5 | 49 
Where a Bond is given to the Baron 
and Feme during the Coverture, on 
the Death of the Baron it will ſur- 
vive to the Wife. 49 
Husband marries an Infant entitled to 
a great perſonal Eſtate, pending a 
Bill for an Account of ſuch Eſtate, 

and applies to the Court for the 
- Wife's Portion, whereupon he is di- 
rected to make Propoſals before the 
| Maſter ; the Court accepts Propo- 
ſals from the Husband to ſettle only 


Part of her Fortune on the Wife and | 


her Iſſue, 630 
Though where the Husband has a legal 
Title to the Wife's perſonal Eſtate, 
Equity will not interpoſe in Prejudice 
of ſuch Right; yet where he cannot 
get at it without the Aſſiſtance of 
this Court, it will put Terms upon 


him. 641 
F # 

Bill in Equity lies to recover back Mo- 

ney paid on a Bubble. 154 


The original Bill is to be firſt anſwer- 
ed; but if the Plaintiff, after the 
.- croſs Bill filed, amend his Bill, he 

- loſes his Priority. | 435 
Rea © 4 


alen pro Confeſſo. 


Taking a Bill pro Conf+ has not been 
ving tormer- 


of long Standing, it 
ly been the Practice to make Proof 
of the Subſtance of the Bill, though 


the Defendant ſtood out to the laſt 


Proceſs ; but latterly the Practice has 
been, that if the Defendant appears 
to a Bill, and ſtands out in Con- 
tempt to a 
is ſet down to be heard, and the Re- 
cord of the Bill produced and taken 


- pro Confeſſoz but if Time be given |. 
f lire fm to anſwer,” though | --/ 
after the 


1 ueſtration, and though 
the Anſwer be reporte — 


&y 


N 


| 


| Inwhat Caſes a Bill ſhall or ſoall not l. 


Sequeſtration, the Cauſe | 


— 


yet the Bill ſnall not be taken pro 
Confeſſo. | #56 


Bill. for Diſcovery ef Deeds. es 
Deeds. 


In what ' Caſes Equity will or will not 
grant Relief upon Motion or Peittion, 
= will put the Party to bring bis 

1 


Where the Right of Guardianſhip is in 
Diſpute, the Court will upon Petid- 
on only, without Bill or Decree, 
make Orders touching the Determi- 
nation thereof. 18 

Aſſignee under a Commiſſion of Bank- 
ruptcy dies very much indebted b 
Bond, Sc. and the Creditors of the 
Bankrupt petitioned that the Admi- 

niſtrator of the Aſſignee might ac- 
count before the Commiſſioners, he 
having ſome of the Bankrupt's Ef- 
fects in Specie in his Hands; but the 
Adminiſtrator denying this upon 
Oath, and ſwearing that. there were 
Debts by Specialty beyond the Aſſets, 
the Court thought this proper for 4 
Bill, and not for a ſummary Way of 
accounting before I | 

The Court will not on Motion or Petis 
tion order an Infant Truſtee to con- 
= purſuant to 7 Ann. cap. 19. un- 

the Truſt appear in Writing, 
but in ſuch Caſe will leave the Ceftus 


que Truſt to get a Decree by Bill. 
| 649 
Bill of Review: 8 


On every Bill ot Review the Plaintiff 
muſt depoſit 50 1. in order to anſwer 

Ooſts ; but no Need of the Leave of 
the Court for ſuch Bill of Review, 
unleſs it be founded upon new Mat- 
ter, and then the Leave of the Court 

is neceſſary as well as the depoſiting 
fol. 45 f 283 


x 45 
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Lis pendens, 


A Purchaſe pendente lite, tho? without 


actual Notice, and for a valuable 
Conſideration, yet ſhall be ſer aſide; 
in which Cale tho? the Rule of E- 
uity be heard, it is in Imitation of 
the Common Law, where in a real 
Action if the Tenant aliens, pending 
the Writ, the Judgment will over. 
reach the Alienation; but as it is hard 
enough in ſome Caſes to make Peo- 
le take Notice of a Decree, it is 


arder ſtill to oblige them to take | 


Notice of a Pendency of a Suit; for 
which Reaſon if any Flaw at the 
Hearing be on the Plaintiffs Side, 
the Court will not let him amend; 
but if the Purchaſe pendente lite be 
fraudulent, and to elude the Juſtice 


of the Court, it ought to be highly | 


diſcountenanced. Page 482 


ö 


Bond. 


Two Obligors i in a Bond bound j intly 
and (everally, and one dies; the Ex- 
.  ecutorsof * deceaſed Obligor may 
| 1 ſued in u Gd ee ae 


the ſurviving 
13 
Bond given to a Bia and Fa 95 
| ring the Coverture, will on the Ba- 
ron's Death ſurvive to the Wife. 


497 


4 


Wherethe Obige! in a Bottomry Bond 
before the Return of the Ship be- | 
comes a Bankrupt, the Obligee can- 
not come in under the Commiſſion z 
tho” if the Ship returns before the 
Bankrupt's Eſtate be fully diſtributed, 
he ſhall come in pro raid; or if the 
Ship returns aſter the 

te allowed, he will not be 


 Bottomey Bonds. 


£ 


re 


rs the Condicieg ce as 
the Bond. 499 


Boundaries. See Partition. 


| 


— 
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Charity and charitable Uſes, 
N Caſe of a Def F Aſſets, 
Chari Lay well as o- 


abate in 1 : 


Governors of a Charity, th 
of Corruption, = if y ne- 
ſts. 284 


gligent, to pay | 
The King founds a School and endows 
it, appointing Governors, who have 
the le ae or oe Eſtate of this Endowment 
| Wo 18 but pies no 
s Words a ting them Vi- 
foes; reſolved * may 


iſſue to viſit and call to an Account 


thoſe Governors. 25 
to me” nd 


A Power may be g 

ers to make By-Laws to regulate the 
Charity; but where ſuch Power given 
to them is too extenſive, it will be 
void only pro tanto. 157 

Deviſe of 100 J. in Money, and of fo 
Ann. to 4. and his Heirs, and 
if A. die without Heirs, then to a 
Charity; A. dies without Iſſue, liv- 
ing the Teſtator ; the Will void as 
to the Whole, and the Charity can- 
not take. | 369 
A Truſtee of a Term for a Chatity 
rchaſes the Reverſion in Fee j he 
not cut down the Timber, if he 
does he muſt W Satisfaction to the 


. 398 


not * 


© 
Ee 


\ * and « þ-warvens. | 


Where there are two or thtee Church- 
_ wardens of a Pariſh, each is a di- 


107 
One deviſes 500 1, to the Church of Se. 
Helen, London ; this 1s „ and 


GE. provided he ſets forch in the 


| 


OI IEPA to be 


FF IE 
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employed in the repairing and adorn- 
ing the Church. 125 


Commiſſion. 


A Witneſs examined on a Commiſſion 


ſwears reflecting Words; yet he 
ought not to pay Coſts, it being 


the Commiſſioner's Fault to take 


down ſuch Depoſition. 406 


Condition, 


In what Caſes a Condition is to be per- 
formed Cy pres. 628 


Condition ſubſequent, 


A. having a Niece an Infant about 
the Age of ſeventeen, deviſes to her 
the Surplus of his perſonal Eſtate, 
payable at Twenty- one, and if ſhe 


died before Twenty-one, or Mar- 


riage, the Surplus to go over; de- 
creed the Niec: ſhould” have the In- 
tereſt paid her in the mean Time, the 
Deviſe over being a Condition ſubſe- 
quent. | Obs 19 
One deviſes the Reſidue of his perſon- 
al Eſtate to J. S. provided ſhe mar- 
ries with the Conſent of his two Ex- 
ecutors; on the Death of one Exe- 
cutor, the Condition being a ſubſe- 
uent one is become impoſſible, and 


e may marry without the Conſent 


of the Survivor. 626 
Contempt. 
The Defendant is in Contempt to a Ser- 


jeant at Arms for not anſwering, and 
then puts in an inſufficient Anſwer; 
if the Plaintiff's Clerk in Court ac- 
cepts the Coſts, it purges the Con- 
tempt, and the Plaintiff muſb begin 
again with an Attachment the firſt 
Proceſs ; but if the Coſts be not ac- 


_  cepted, the Plaintiff may go on in 


his Proceſs for Contempt where he 
left off, for a further Anſwer. 481 


| 


——___A 


Contingent Remainders. Vide Tru/- 
_ for preſerving contingent Remain- 
$. 


Conveyance: See Deed. 


\ Copyhold. 


A Copyhold ſurrendered to the Uſe of 
a Will ſhall paſs by a Will at- 
teſted by two Witneſſes, or one only. 

. 278 

But a Truſt or Equity of Redemption 
of a Copyhold cannot paſs by a Will 
unleſs atteſted by three Witneſſes. 

261 

Quere tamen, for the contrary has been 
ſince 3 n 
uity will ſupply the Want of a Sur- 

9 of a Copyhold, in Caſe it be 
deviſed for Payment of Debts, or a 
Wife, or for younger Children. 

490 


Coꝛpoꝛation. 


The Parſon is a Corporation for taking 
of Lands for the Benefit of the 
Church, as the Church -wardens are 
for perſonal Things. 126 

Hudſon's Bay Company and other Cor- 
porations, may by their By-Laws 
make Reſtrictions upon their Stock, 
(viz.) that it ſhall firſt be liable to 
pay the Debts due to themſelves from 
their own Members, or to anſwer the 
Calls of the Company upon their 
Stock. | 

So a By-Law of a Company to ſeiſe a 
Member's Stock for a Debt due from 

the Member to the Company 1s 
ood ; but if this Debt be not due to 
| the Company, but to their Truſtee, 
then the By-Law will not extend i 

| 4 


it. 6 

A Corporation, without any expreſs 
Power, by their Charter, may, of 
Courſe make By-Laws ; but if they 

have a particular Power to make By- 
Laws Ree 


t of their 
the Managemen Trade 


_ 


AT abry of #67 Þ Principal "Maitert, 


Trade, they cannot make By-Laws 
for ing on Projects foreign to 


the Aﬀairs of the ration. 
* Page 209 
Cos tn Lan eben- 


or Creditor coming in before 
a Maſter for his Legacy or Debt 

| thall have his Coſts, oy why 27 

In caſe of e. 
1 ng ww Rt ro 

in not going on to 


there for a ury. 
Governors of a Charity, cl 


ty of Corruption, Jet if 
FEED Wo: 


an Heir to prove a Will, the Heir 
croſs-examines the Plaintif®'s Wit- 


neſſes, and refuſes to releaſe his Right; 


vet the Heir ſhall have his Colts gi- 
ven him on Motion; otherwiſe if 
* examines Witneſſes of Kr. 


An Infant Prochein brings a hal 
and never ſtirs _ he comes of 

, and the Bill is diſmiſſed'; the 

ine? is liable to pay Cofts, and 
ou take his Rem 1058 — 
the Prochein Amy. 297 
At Law an Infant 1s liable to pay Coſts 


if the Judgment be againſt him. 


298 
On a Bill to ſettle the Boundaries of a 
Manor, it was decreed that each 


Party ſhould give to the other a Note 


of their Boundaries, in order to have 
the Matter tried in a feigned Iſſue; 


and the Ifſue found forthe De- 
" Yendant on three Trials, he was not 
only allowed the Coſts of all the Tri- 


als at Law, but alſo thoſe in Equi. 

. in regard the Defendant had no 
in, and the Plaintiff might have 

tried i it at Law without coming into 


Equity. 376 
On a Bill of Partition no Cofts on either 

' Side, becauſe it is for the Benefit of 

both Parties. 1 hid, 
Where the Cauſe is ton only on 

3 Anſwer, 4 Bill is dif- 

m Defendants, 
Vor. TI PO” 


= 
— 


e 3; Coſts ure ro b paid 
. dv — — intiff has u Derne a 
ſt Ms "Deferidane; cho 


ll and Anſwer, in fuck Caſe its 
' muſt be raxed , 
A i 
ſwears reflecting Words 4 yet he 
ougght not to have paid Coſts, it be- 
ing the Commiſſioners Fault to take 
down ſuch Depoſition. 


If an Ambaſſador's Servant bein 
Bill, he muſt give Security to a 


Coſts, as being Ip. 


52 
| The Deſcidane is in Conte os th. 
. 


| then puts in an inſufficient Anſwer ; 


if the Plaintiff's Clerk in Court ac- 
cepts the Coſts, it purges the Con- 
tempt, and the Plaintiff muſt 
again with an Attachment, the 
Proceſs ; but if the Coſts be not ac- 
cepted, the Plaintiff may go on in 
his Proceſs for Contempt where he 
left off, for a farther Anſwer. 481 
Baron and Feme — a Bill to re- 
deem a Mort Defendants 
plead to the ll” and'the Plea be- 
ingover ver-ruled, 1 — 


— 


Survivorſhip ſhall have the Coſts, 

Where the Suizoe has paid the Offer 
his Fee, and he neglefts his Duty, 
by which Means the Suitor's Proceſs 
becomes ir ar, the Suitor is to 
pay Coſts to the other Side, but ſhall 
recover them from the Officer. 678 
3 the Officer in ſuch Caſe 
ies, his Executor will be ordered to 

= hw out of Aſſets, it bing 
po of Contract, and theref 
dot dying wich the Perſon. 


Court of Chancery. | 


That Right which the Ki 0 
ter p * to 5 


8 Baron dies, the Feme by 


reed - Spiritual 


= 
— — ne ee 
— — — — — 


—— — 


1 


| 4 — * > . 1 5 1 EOS 
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© © * 
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— 


ty Mg 


cCetry, which in- Conſequence thereof 
has uſed. upon Petition only, without 
any Bill or Decree, to make Orders 
touching the Determination of ſuch 
Right. NP" 
Court of Chancery has Cognizance of 
Fraud as well as the Common Law 
Gone Wine e: 
The Court of Chancery in 7 may 
grant a Sequeſtration againſt the De- 
4 — in Ireland, but it muſt be af- 
ter a Sequeſtration taken out here, and 
Mulla bona returned. 2861 
Court of Chancery will oblige all to 
take Notice of its Decrees as much 
as of Judgments. 483 


= 


Covenant. Vide Agreement. 


„ 
” * IL & 


Tenant by the Curteſy not ſo. much fa- 
voured in Law as Dower. 703, 704 


1 


— 


Debts, Crenitoz and Debtoz. Vide 
dd alſo Truſt for Payment of Debts un- 
der Tit, Truſt, 


"IM NE feiſed in Fee, and indebted 
1 by Bond in which his Heirs are | 


bound, deviſes his Lands to A. for 
Life, Remainder to his firſt, c. 
Son in Tail, Remainder over; in a 
Bill brought by the Bond- Creditors, 
the Court will not decree the Devi- 
ſee ſor Life to account for the Pro- 
i fits, but only to keep down the In- 


| tereſt ; alſo the Court will decree a | 


.. Sale to ſatisfy the Bonds, though the 
Lands be not deviſed for Payment of 


1 . Debs. _ {1-611 BIG 


the Direction of he Court of Chan. 


156 


| does not bind the legal 
Tenant by the Curteſy, 


but fuch 
Cuſtoms of London. Vide Lon- 
don. | | 


P | | 7 
. * — D hab + 7 1 D 5 
4 . 


. Decre. : 
On Suggeſtion of a groſs Fraud, the 

Court will, upon an original Bill, 
cover rule a Plea of a Decree; and a 

Report made and confirmed thereup- 
on, if the Suggeſtion of Fraud be 
eee dend, 73 

The Court will not compel a Purchaſer 
under a'Decree to accept a doubtful 
| The Een of Ch „ 
11. of Chan will oblige all 
co take Notice of 4 — _— 


"ol 


as of Judgments, 483 
One allowed the beſt Purchaſer under a 
Decree is ordered to pay the Money; 
this not a Debt due by Decree, but 
dy order of Court. 62 
Where there is a Decree for a Debt, 
| BE and the Defendant dies, ſuch Decree 
Aſſets de- 


* 
4 
ba 
* 


to 8 
for a Contempt to a Seq ion, 
ueſtration abates by the 
Death of the Party, which an Ex- 
tent does not. ibid. 


Deeds, Conveyances and Alu- 


rances. 


A Conveyance by a weak Man for a 
ſmall deration ſet aſide. . 20 

A difterent Conſideration from what is 
expreſſed in the Deed not to be aver- 

z and though the Conſideration 
of Blood be a one, yetthat not 
to be z if Money, or the 
Grant of an Annuity be e ed in 
the Deed ; alſo a good Objection that 
the Grant is to two and only one of 


Kin, 404 
no Proof 


Evidence of Fraud, when 
that any Inſtruct ions were given for 


the Deed by the Grantor, 
Re Do ES rhe | 


20 
A Deed is proved in the Cauſe, and 
1 


A TaBLE ef the P rincipal Matters. 


In 


BS 


Court will not order that the other 
Side ſhall have Leave to inſpect it be- 
fore the Hearing, as this would en- 
able him to pick Holes in it. Page to 

In a Bill purely for the Diſcovery of 
a „or to have it delivered u 
there is no need of annexing an Affi- 


davit that the Deed is loſt; ſecus if 
Relief Teer generally as to reco- |. 


ver the Money on a Bond. 


41: 


. 
1 
ö 
; 


Deeds obtained us Compulſion, 
1 Kc. . 


There is a Diverſity between a Deed, 

and a Will gained from a weak Man, 

and upon a Miſrepreſentation; in re- 

gard Er will ſet aſide the former 
t not | 


the latter, 
| | Deeds bot or concealed. 
How far Courts of.Equity have gone 
in caſe of Sopprefen of Deeds. 
| 748 
| Defendants, © See Parties. 


270 


Demurrer. 


The Defendant has Leave to plead, an- 
wer and demur, but not to demur 
alone; the Defendant demurs, and 
anſwers only by denying Combinati- 


on, or ſome ſuch trifling Matter; 


Demurrer ſet aſide. 286 
On a Demurrer to a Bill, if the De- 
murrer be allowed the Plaintiff 
may amend his Bill. 9, 00 
On Time given to anſwer, the Defen- 
dant cannot put in a Demurrer. 

-- +: 464 


Depoſitions. See Evidence. | 
A Witneſs examined at a Commiſſion 
ſwears reflecting Words; yet he 
_ . ought not to have paid Coſts, ir be- 
ing the Commiſſioners Fault to take 
down ſuch Depoſition. 


* 


ö 


- dren, but * 


. | 


A Depoſition of a Witneſs amended af- 
o 


. 
9 * 9 " 
, N * + E . * + * or 
: : 
: any Inheritance 5 
. : 


Father or Mother may be Couſin to 
their Son, and as ſuch, take by De- 
ſcent notwithſtanding the Relation of 
Father, 9c. an, 613 
Lands cannot aſcend from the Son to 
the Father, but ſhall rather eſcheat. 
Be | £5 4 734 
Truſt-Eſtates are to be governed by = 
you Rules of Deſcent as legal E- 

| | 


Died. See Tir. dl. 
Deviſe for Payment of Debts, ſee Truſt 


* 
- * * 


| for Payment of Debis- under Tit. 


Diſtribution; and who ſhall be pie 
ferrey with — 


By the Statute 1 Fac. 2. cap. 17. if 
after the Death of the Father, any of 
his Children ſhall die Inteſtate with- 
out Wife or Children, Brother 
and Siſter and their entatives 

| ſhall have an equal Share with the 
Mother. The Ga was, that after 
the Death of the Father the Son di- 
ed leaving a Wife and without Chil- 

a Mother, Brothers 
and Siſters, two Nieces, (the 
Children of a deceaſed Brother ) ; 
reſolved that this was withia the Sta- 
tute ; that the Inteſtate s Wife ſhould 

-have but one Moiety, and that as to 
the other, the Inteſtate's Brothers 
and Siſters, c. ſhould come in for 
an equal Share thereof with the Mo- 
ther. i on 344 
If the Mother being a Widow advan- 
ces a Child, and dies Inteſtate leav- 
ing many Children, the Child ad- 
vanced ſhall not bring what he. re- 
' ceived from his Mother into Hotch- 


8 376 
The Statute of Ditriburion grounded 
25 


on the Cuſtom of London. ; 
3-4 S 7 


713, 736 


| The Intent of Hs Huge e of 


Bur not ſo as to exclude a poſt-humous 


rſonal Eſtate undiſpoſed of, - 
| 8 4 


A D the 


— — "”— ** 


—.— eee. 


— — ,- ww - — 


— 1 
n 


tion was to make the 4 77071 ion * 
all the Children = , and do what 
a juſt and impartial. Father ought to 
do for them. 449 
Keke: Statute of . Diſtribution made in 


Favour of the Practice of the Spiri- 


tual Court. 441 


Th Right to the diſtributive Share un. 


the Statute veſts immediately on 
he Ini Death. 442 


Child. 446 
The Statute of Diſtribution affects only 


to make the Proviſion for each 
Child equal, but takes nothing away 
which 2 been given to any Child. 


*— 


eben 
Bound within four Months after 
/ bk his Marriage to ſettle Lands 
of 1007. per Am. on his Wife, or 
elſe to leave her 2000 J. and dies 
within the four Months, after which 
the four . Months paſs 3 his oo 
ccutors ſhall elect either to 
100 r or the 2000 ao 


; Efe in Fet-fumple. 


Deviſe of fol, per Ann. to A. and his 
Heirs, andif A. dies without Heirs, 


Dower and Due Paney. ** | 


Dowry Money not to be claimed by the 
Widow againſt Debts. 1 

Where there was a Mortgage in 
made before Marriage, the Widow 
upon her paying the Mortgage Mo- 


ney, or beeping down a Third of the 


Intereſt; held by ne Maſter of the 


Rolls, (Sir Foſeph Fehyl,) entitled 
4 edemp- 


to Dower of the Equity of R 


tion. 5 
Dower a Moral Right, and more fa- | 


voured in Law, having more Privi- 
leges annexed to it, than Tenant by 
the Curteſy. 703, 704 
A Dowreſs have the Benefit of a 


Truſt Term againſt an Heir or De- | 


viſee, but not againſt a Purchaſer. 

0 

In Caſe of a Truſt of an 1 
created by the Husband himſelf, 

| ſhall not have Dower; ſecus where 

. the Truſt is created dy another ay 


void, the former Eſtate being a Fee- 

ſimple, and it will not be hel 
though A. die without Iſſue, living 
the Teſtator. 369 
4. 88 all * Lands and Etats in 
. decreed a * 


| then to a Charity; this Remainder 


* Words carrying not on- 
the Lands, but alſo tl 14 eſtator a 
Intereſt therein. " "a3 


Ela in Fie · tail. 


Ceftui que Tuff in Tail brings a Bill a- 
110 his Truſtees, to the Intent 


oy GI in a Recovery; this 
not proper, but it is proper to 
that the Truſtees _ * the 
Premiſſes to Ceftui gue 2 in Tail, 
who may then | a Recovery 
tho'if the Truſtees are alſo Truſtees 
for any Annuities ſubſiſting, they are 
not compellable to part with the le- 
Eſtate out of them to the Caſtui 
que Tru in Tail. 134 
A. deviſed 10, 00 J. to Truſtees, in 
Truſt to be laid out in Lands and 
ſettled on B. for Life, without Waſte, 
Remainder to . and their 


AT anus of the 


— 


* a. 4 os thts. £4... 


Privat Matters. 


ſame Will geile Lands to B. to the 
ſame Uſes, and dies leaving C. Exe- 
cutor ; B. ſues C. the Executor for 
the Deeds relating to the Lands that 
ate in his Hands, and to have the 
- Money laid out in Lands and ſettled; 
| decreed by the Maſter of the Rola, 
that B. had but an Eſtate for Life in 
the Lands, and ſo not entitled to the 
Deeds ; but that they were to be 
ht into Court, and that the 
x to be bought with the Mo- 
ney were to be ſettled on B. for his 
Life — 1 his firſt, 
Sc. Son. But by the Opinion of 
Lord —— 3 B. was held 
to have an Eſtate-tail in the Lands 
_ - deviſed, and conſequently to be enti- 
- ted to the Deeds relating thereto ; 
: tho*as to the Lands to be purchaſed, 
that being executory, 
Power of the Court, B. was to be 
bur Tenant for Life, with Remain- 
der to his firſt, &c. Son. Page 471 
Articles on Marriage to ſettle Lands 
on the Husband and Wite for their 


e, Remainder to 
of the Body of the 
HO by any Wise, Remainder 
3 Heirs of the Body of the 
gs hay the firſt Wife, Remain- 
the Husband in Fee, with 
--Proviions for the hters of that 
Marriage, if no Son; Husband has 
one Daughter by the firſt Wife, 
- ſuffers a ecovery, and marries a 
- ſecond Wife, takin Notice of his 
« firſt Marriage Articles in his ſecond 
Settlement; he being Tenant in 
Tail by the Articles was allowed by 
his R to have barred his 


—— the firſt Marriage. 337 


i The naa Hes inheritable to an Eſtate- 
- tail entitled to tue Writ De ventre in- 


* 753 


75 


Beate for Life. See add Bast 


One deviſes a Third of all his Eftate 
- whatſoever to his Wife, and two 
Thirds of all his real and perſonal 


+. Eſtate to his Son J. S. EINER] 
Vol., II. 


and in the 


8 


the Wife has but an Eſtate for- Life 
in the third Part of the real Eſtate, 
the Word Eſtate being intended to 
. deſcribe the Thing only, and not the 
Intereſt in the Thing and when the 
Teſtator intends to pals a Fee, he 
adds the Word Heirs to the Word 
Eftate. | 335 


Eſtate pur autre vie. 


An Eſtate for three Lives granted to A. 
his Executors and Adminiſtrators, is 

a perſonal Eſtate, and will on 4's 

- Death be liable to all his Debts by 


Simple Contract, as a Leaſe for Years 
would be. | 381 
Eftate for Years. 


Leſſor covenanted to renew at the re- 
ueſt of the Leſſee within the Term; 
did not Requeſt, but his Exe- 

. Cutors do within t Term ; Leſſor 


| is compellable to renew. 196 
Limitations of Terms for Years, Money 


Deviſe of a Eſtate to A. for 
Life, and afterwards for her Chil- 
dren ; the yearly Intereſt and Pro- 
duce tobe for their Maintenance un- 
til the Sons ſhould be Twenty-one 
which reſpeftive Age 1 at 
whi ve their reſpective 
Portions to be 9j — 
want of ſuch Iſſue, then to B. 4. 

| ——— Iſſue ; the Deviſe over 

| „ the Words [for want of 
Coe] being the as [for 
. Children. 421 


— 
ears, i 
iv, in Tru for herſelf during her 


he died without Iſſue, Remainder in 
Truſt for her next younger Son 


1 
5 
- 


— —_wr_ernr — 7 K . 9 3 * 
a 4 , e 1 4 by . . * 2 
* = & * 
1 
— 


4 Ta ABLE of the Prinepal Matters 


* 


. Mets whether the Truſt. of this 
Term ſhall go to his Adminiſtrator, 
or to the next Son in Remainder. 

Page 676 

One poſſeſſed of a Term deviſes it to 

A. for Lite, Remainder to his firſt, 


c. Son in. Tail ſucceſſively, Re- 
mainder to his Daughter, and if . 


_ ſhall have neither Son nor Daughter; 
then to F. S. A. dies never having 
had a Son or Daughter, the Devile 


over to F. S. is good. 686 
The common Courſe of ſettling Terms 


for Years. 690 


Evivenc and parol Evtdence.- See 
al ſo WUttneſs. 8 


One ſeiſed in Fee, as Heir of his Mo- 


ther's Mother, deviſes the Land in 
Truſt to pay ſeveral Annuities, and 


the Reſidue to go to the right Heirs | 


of his Mother's Side for ever; parol 
Evidence admitted to prove which 
Heir was intended, via. whether the 
Heir of the Mother's Mother's Side, 


or the Heir of the Mother's Father's 


Side. 136 


One makes a Will, and an Executor, 


iving a Legacy of 500 J. to the 
xecutor, but making no Diſpoſition 
of the Surplus; parol Evidence of 
the Intention and Declaration of the 
Fr touching the Surplus admit- 


210 


ſwears refleting Words; yet he 
ought not to pay Coſts, it being the 
- Commiſſioner's Fault to take down 
ſuch Depoſition. | 406 
A Witneſs examined at a former Trial 
of an Iſſue between the ſame Parties, 


and who had been examined in the 


- -Cauſe, dies; not only his Depoſiti- 
ons may be read, but what he ſwore 
at the former Trial may be given in 


Evidence. . $63 þ 
Examination. Vide ſupra Tit. Ei- 


dence, Depoſitions, | and Wit- 
neſs. 22 


| 


A Witneſs examined oh a Commiſſion | 


| Execution Ex a 


Exceptions to a Paſtcr's Repor. 


On an Aaſwer's being reported not 
ſcandalous or impertinent, if the 
Plaintiff except to the Maſter's Re- 
port, he muſt ſhew ſpecially wherein 
it is ſcandalous or impertinent. 181 

Were, whether this Rule does not hold 
ſtronger where Exceptions are taken 

to an Anſwer for Inſufficiency, and 
the Maſter- reports it ſufficient, that 
the Plaintiff in his Exception-ſhould 
ſhew wherein the Anſwer is inſuffici- 
ent. ibid. 

Where a Bill or Antver | is referred for 

Scandal, -and reported to be 96 en 


| - ous; 72 the Maſter has once 


ged this Scandal, the Party cannot 
except, as it will not appear on Re- 
cord what that Scandal was, and it 
was the Party's own Fault that he 
did not except to che Report ſooner. 

| 182 | 


ower. v ide under 
ower. EP 


Executoꝛ and 1d Adminiſtratoz Vide 


Where - there were ſeveral Executors, 
ſome admitted Aﬀets ; yet an Ac- 
count was decreed againſt the reſt. 

14 

One poſſeſſed of a Term deviſes it 4 
A. makes 3. his Executor, and dies 
leaving ſome Debts; if the Execu- 
tor ſells the Term, the Purchaſer ſhall 
hold it againſt the Deviſee; ſecus if 
ſold at an under Value, or if the Pur- 
chaſer knew that there were no 
„ 

might id without in 
do this ſpecific Legacy. 148 


One by Will gives an Annui _- — 


his perſonal Eſtate; if the 
has misbehaved himſelf, the Be 


will order Part of the perſonal E- 


ſtate to be ſet alide _— this An- 
An 


A T ABLE N ſr 55 neipal Matters. 


e Aﬀers, * 
Legatees refund. 
Page 296 

An Executor or Adminiſtrator may re- 
tain out of Aſſets as well for a Debt 
due in Truſt for, himſelt, as for a 
Debt due to himſelf. Quere 2 


One deviſes, that his Executors A 
ſell his Land, and leaves two Execu · 
tors, one whereof dies, the other re- 

nounces, and Adminiſtration is gran- 
ted to A. who brings a Bill againſt 

the Heir to compel a Sale; whether 
the renouncing Executor, in whom 
this Power of Sale collateral to the 
Executorſhip was veſted,” ought not 
to be made a Party ? o 

One deviſes, that his Executors ſhall 
ſell his Lands and inveſt the 1 
in purchaſing an Annuity for J. $ 
the Teſtator dies, and the Annditant 
dies three Months after the Teſtator; 
yet the Adminiſtrator of the Annui- | 
tant ſhall compel a Sale, and ſhall 
have the Money ariſing therefrom, 
- __ alſo the Reats and Profits till 


An Excer pay 


399 
If an Executor pa „ upon 
- tion 52 3 are Aſſets to 


the other Legacies, and af- 

"IT there is a Deficiency, the 
Legatee muſt refund. 447 
An Adminiſtrator pendente lite touching 
a Will may maintain Actions for re- 


covering Debts due to the Deceaſed. 


776 

F Decree ſor an Account, to 
which the Executor is Party, and the 
Executor has a Debt whic "be does 


| not claim, and lies by, and the Ac- 


. count is taken and perfeCted ; he ſhall 
not a new Bill for his Debt, 
and Eſtate to a freſh g 

this contrary to the Truſt re- 


. ah. 


Is what Cf 1 or ſhall 
not be only a Truſtee,” 
8 for 


ill gives a 
Gnu tos - ming the Will, and 
— makes no ins of the Surplus; 


N '. 


N 


| 


733. 


- 


Fa a Proof E as 3 
tion and Direction of the Teſtator to 
the Scrivener that the Executor ſhall 
have the Surplus; yet the Surplus 
decreed to the next ot Kin. 178 
One makes a Will, and an Executor, 
giving a Legacy of 300 l. to the 
ecutor, but making no Diſpoſition 
of the Surplus; parol Evidence of 
the Intention and Declaration of the 
Teſtator touching the Surplus admit- 
ted 210 
Generally if if there be an ex- 
preſs L 3 the Executor, and 
no Devite of the Surplus, the Exe» 
cutor ſhall not have the Surplus, but 
the ſame ſhall be diſtributable accor- 
ding to the Statute, 21 1 
The Teſtatrix ſaying, that ſhe hoped 
her Executor would not take it ill 
that ſhe gave ſo much from him, an 
Evidence that the Surplus was inten- 
ded for- the Executor, £014 
Where the Wife has been Executrix 
and at the ſame Time has had an ex- 
preſs Legacy, ſhe has nevertheleſs 
under ſome Circumſtances been held 
entitled to the Surplus 3 4 Fortiori 
where the Executor bears the Title or 
Honour of the Family. 215, 216 
In caſe of a Will, where an 
Legacy | is given to the Executor, if 
acy be allo given to Nag ue 


in, this hp ay eas” 


3 . Kin as to 


therefore if the Su 3 
ſed of by the will, 


oi tamen. 


ſhall have it. 


— —— — 


> no — 2 

rr 
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the Legatee ſhould chuſe, had been 
good. 308 | 
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3 


is a good executory Deviſe to the firſt 


Son of B. 5 Page 28 


| | Will. 52 


. One Makes his Will and 125 As o 


ſuch Eſtate as God hath bleſſed me with 
I deviſe in Manner following; after 
Which he gives Part to J. S. and his 
Heirs, and deviſes the reſt of his E- 


ſtate to his Wife in Fee; this paſſes 
a Truſt-E ſtate, 198 


| One has an Houſe in which he lives and 


- Houſhold-Goods, he has alſo an 
Houſe at Goſport near Portſmouth for 


invalid Seamen, with a vaſt Number | 


of Beds, Sheets and Houſhold-Stuff, 
and by Marriage Articles i it was a reed 
that his Wife ſhould have no Claim 
on his perſonal Eſtate, except bis 
Houſbold- Goods and Houſhold-Stuff; 
- this Exception to extend only to the 
Goods which he had in the Houſe in 
Which he lived, and not to ſuch as 
were in the Hoſpital made uſe of by 


the Government. yo 
One deviſes a Third of all his E 
whatſoever to his Wife, and — 


Thirds of all his real and perſonal 


Eſtate to his Son J. S. and his Heirs ; 
the Wife has but an Eſtate for Life 
in the third Part of the real Eſtate, 
the Word Eſtate being intended to 


deſeribe the 1 25 only, and not the 
i 


Intereſt in the Thing; and when the 


| © Teſtator intends to paſs a Fee, he 


adds the Word Heirs to the Word 
Eftate. 335 
Where the Words H:irs of the Bodies 
, of the Husband and Wife, and their 
| Heirs, ſhall be conſtrued Children. 


One beende to her Grand-child**7 

- ſome of her. beſt Linen; this void 

for Uncertainty ; yet the Court re- 

commended it to the Executor to 

give ſome of the beſt Linen to the 
tee 


. ; Un 
A Bequeſt of. ſuch of e f 
the tor ſhould think fit, or as 


— 


— — 


plate in common Uſe held to paſs by 
the Deviſe of Houſhold- Goods, not- 
withſtanding an wor Proof that it 
was not intended ro p 420 
One ſeiſed in Fee, 2 5 neſted by 
Leaſe for twenty-one Years of Land, 
in D. deviſes all his Lands whereof 
he is ſeiſed, poſſeſſed, or any ways 
intereſted in, to A. tor Life, Re- 
mainder to B. in Tail, Remainder 
to C. for Life, with Power to make 

a Jointure, Remainder to Truſtees 
to preſerve contingent Remainders, 
Se. decreed the Leaſehold ſhould 
pals as well as the Freehold. 456 
A. Been, all his Land and Etat in 
D. to F. S. decreed a Fee paſſed, 
theſe Words carrying not only the 
Land, bur alfo the Teltator's Intereſt 
therein. | "ot NS 


| Extinguithment. 5 5 


Feme gives a Bond to her intended 
Husband, that in caſe of her Mar- 
| riage ſhe will convey her Lands to 
him in Fee; they marry, the Wife 
dies without Iſſue, and then the Huſ- 
band dies; the Bond, tho? extin- 
guiſhed at Law, yet is good Evi- 
ence of the Agreement in Equity, 
and the Heir of the Husband hall 
compel a ſpecific Performance againſt 
the Heir of the Wife. © - 24 
One having a Sum of Mo a 
upon Land ſecured by a Term in a 
third Perſon, levies a Fine of the 
Land; this extinguiſhes his Right to 
the Charge; ſo if he ſulferss eco- 


very. go 


| Ks babe ung. 5 


| ? * — . 
4 


Father e 3 
ſin to their Son, and as — 
inherit to him notwithſtandi 


Relation of Father, &c. — 


=- 
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— 


— —„T 90 


Fine. 
Husband ſeiſed in Right of his Wife 
of a Share in the New- River Wa- 
ter; the Wife cannot be barred but 
by a Fine; and where they both 
without a Fine mo e ſuch Share, 
the Wife's payi ntereſt after the 


x7 wk 5 

ortgage. Pqe 12 

A Truſt Ear not forfeited 2 
| I 

Vide alſo Truff. 1 


.___  Foxfeiture. 
A Truſt Eſtate not forfeited pe Five. 
| | 14 


Foneign Country. 
An uninhabited Country newly found 
out and inhabited by the Engl, to 
be "ns by the Laws Eng- 
12 quered Country to be PET 
con 
by fach Laws as the Conqueror will 
impoſe z but until the 13 
ves them new Laws, they are to 
be governed by their own Laws, un- 


leſs where theſe laſt are con to 
the Laws of God, or totally = 


Foxgery. | 


One transfers South-Sea Stock by a for- 
ed Letter of Attorney; the Tranſ- 

| 2 adjudged void, and the right 
Owner not hurt, and the Dividends 
received under this forged Letter of 
Attorney to be taken back from the 
Aſſignee and reſtored to the right 


Fraud. $ce allo Tit. Uoluntatp. 
On Suggeſtion of a groſs Fraud, the 


will not affirm ſuch | 


ö 


hd 


76 


Court will upon an original Bill over- | | 


Vol. II. 


rule a Plea of a Decree, and a Re- 
port made and confirmed . thereon, 
if L Suggeſtion of Fraud be not de- 
nied. | 
All Frauds are cognizable in Ranks 
well as at Law, 116, 220 
A Conveyance by a weak Man for a 
ſmall Conſideration ſet aſide. 203 
A different Conſideration from what is 
reſt in the Deed not to be aver- 
ed ; and tho* the Conſideration of 
Blood be a one, yet that not to 
be regarded, if Money, or the 
Grant of an Annuity, be 
in the Deed ; alſo a good Objection 
that the Grant is to two, and only 
one of Kin, 
Evidence of Fraud, when no 
that any wh mig ory es given for 
preparing the Grantor, 
or when the Deed — not read to 
him n 
There is a Diverſity betwixt a Deed and 
a Will gained from a weak Man, 
and upon a Miſrepreſentation ; in 
regard Equity will ſet aſide the for- 
mer, but not 270 


. » 


Statute of Frauds, Vide under Tit. 4- 
greement parol under Agreement. 


— 
22 


Guardtan. Vide alſo Tit. Inkant. 
(7 HERE a Guardianſhip is devi- 
ſed to three, without ſaying, 
and to the Survivors or Survivor of 
them, yet the Survivor ſhall take. 
102 
A Guardianſhip being an Authority 
8 with an Intereſt. 108, 122 
The iſhment inflicted by the Law 
on ſuch as married a Ward without 
the Conſent of the Guardian. 
On this Court's — Cuſto- 
dy of an Infant to the of any 
rern 
ecognizance t 
not marry without Leave of the 


i 


I 


TET- 


4 Tan wef the 


— 


Prinae Matters. 


Where the Right of — is in 
Diſpute, the Court will upon Petiti- 
on only, without Bill or Decree, 
make Orders touching the Determi- 
nation thereof. Page 
Though an Infant cannot bring a Bill | 
for an Account «pg his'Guardian 
until his coming of Age, yet a third 
Perſon may, even during the Mmo- 
rity of the Infant. 19 
Not a reaſonable Maxim, that the next 
of Kin to whom the Land may de- 
ſcend ſhall not be Guardian in Soc- 
cage. 262 
Where an Eſtate in Mortgage deſcends 
ts an Infant, the Guardian ought not 

- —_ the Intereſt to 1 win — 

rear, but out of the fits of 

Eſtate to keep it down. 9 
One of the Gbardiams of an 15 
Girl of about nine Years old, takes 
her from a Boarding-School and mar- 
ries her to his own Son who has no 
Etſtate; the Court ordered the Guar- 
dian to produce the Girl in Court, 
and then committed her to the other 
Guardian, o an Information 
to be brought againſt the Guardian 
who married the Ward to her Diſ- 
8 — 1 to be no 
ntempt, ard not un- 

der the — Care of ae Goa 

I 
Where on Wag, is — ſhe Ser. 
vice of the Subpena to udgment 
muſt be on the Guardian, not on the 
Infant. 643 


— 


_ 


One ſeiſed in Fee of an Hundred, 2 


of Lands in the Hundred, 
the Hundred ; this b th 


Franchiſe, for not 
f Hund red. a 


118 


(Wee 


— 


Remainder to his right Heirs Male 
for ever, and dies, leaving his 
Grandſon his Heir at Law, and a 
deceaſed Brother's Son his next Heir 
Male; the Deviſe-of the * 
der is void: 
One ſeiled in Fee, as Heir of the Mo- 
ther's Mother, deviſes the Land to 
Truſtees in Fee, in Truſt to pay 
feveral Annaities, the Reſidue to 
o to the Teſtator's right Heirs of 
is Mother's Side for ever; the Heir 
by the Mother's Mother's Side enti- 
tled to the Eſtate and Surplus of the 
Profits after the Annuities paid. 


3 
On a Bill brought by a Deviſee 2 
an Heir to prove Tu Will, the Heir 
crols old the Plaintiff's Witneſ- 
fes, and refufes to releaſe his Right, 
yet the Heir ſhall have his Coſts gi- 
ven him on Motion ; otherwiſe if he 
examines Witneſſes of his own. 


| 285 
A younger Brother beyond Sea havin 
contracted to buy a real Eſtate of his 


elder Brother, makes his Will, char- 
gig his Eftate with great Legacies, 
| his Will was Ko on!. . 
two Witneſſes; afterwards the Tet - 
tator dies without Iſſue, leavi 
elder Brother his Executor and 
the Heir may retain cu of the Aﬀer 
the whole Purchaſe Money though en 
titled again to the Land as Heir. 


A Proviſion made by a Father of Land 
for an Heir is not to be brought into 
Hotchpot. 440 

A Father or Mother may be Couſin to 
the Son, and as ſuch inherit to him, 
notwithſtanding the Relation x Fa- 
ther, Ge. 613 

Thou gh the Law will not allow a Bro- 

KS of the Half Blood to be Heir, 

but the Uncle, yet there is 

no ſolid Reaſon for it, the Uncle be- 
ing not only more remote, but having 
ah half "ho Blood, viz, only the 


HO 


N E ſeiſed in Fee deviſes Lands to 
- his Grand-daughter for Life, 


. 


Blood of the Father. 73s 


ONT 


ATARILx N the. Princip 


al Matters. 


in Land, the Court will execute ſuch 
Agreement in Favour of the Heir. 


I71 
In all Caſes where it is a nw 


his Executor pay 
his Heir ſhall have the j 
yy . 632 


Þotchpot. Vide alſo London. 


If the Mother being a Widow advances 
a Child, and dies inteſtate, leavi 

many Children, the Child advanc 
ſhall not bring what he received from 
his Mother into os mom 7 

A. deviſes all his real perſonal E 
Kate to his Executom and their 


Contract, if the 


has” hey” ful being ic hack: axain 
into Hotchpot, or ſhall not have any 
Thing one of the real Eſtate. 416 
Husband by Marriage Settlement ſecures 
a Portion for Daughters of the Mar- 
nage in Default of Iſſue Male ; there 
is one Daughter only, the Husband 
ſurvives that Wife, and i 


his 
3 
dor leaving 

ple Bond 
Are 


vnd Executor. 
Where, although by a ry Con- | 
— mh kr to be laid out - 


Hotchpot, nor a Proviſion of Land 
for an Heir. 440 
One ſettles a Rent out of Lands upon a 
younger Child; this is an Advance- 
ment pro tanto, and muſt be brought 
into — | 441 
An Annuity ſettled by a Father upon a 
Child to commence after the Father's 
Death, is an Advancement pro fun- 
zo, and muſt be brought into Hotch- 
pot, as muſt a contingent Proviſion, 
when ſuch Contingency happens. 
| 442 


/ 
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Inkant. 


a Bill for an Account againſt his 
Guardian until his coming of Age, 
yet a third Perſon may, even during 

the Minority of the Infant. 119 
A Feme Infant ſeiſed in Fee, on Mar- 
riage with the Conſent of her Guar- 
dians, covenants in Conſideration of 
a Settlement to convey her Inheritance 
to her Husband; if this is done in 
Conſideration of a competent Settle- 
ment, Equity will execute the Agree- 
ment, though no Action would lie at 
Law to recover Damages. 244 
Where an Eſtate in Mortgage deſcends 
to an Infant, the Guardian ought 
not to permit the Intereſt to grow in 
Arrear, but out of the Profits of the 
Eſtate to keep it down. 279 
An Infant by Prochein Amy brings a 
Bill, and never ſtirs in it after he 
comes of Age, and the Bill is diſmiſ- 
ſed ; the Infant is liable to pay Coſts, 
and muſt take his Remedy over a- 
gainſt the Prochein Amy. 


. an Infant cannot bring 
5 
G 


297 

At Law an Infant is liable to Calle 

if the Judgment be _ 
29 


Where an Infant in his Bill, by Miſ- 
take of his Guardian, ſubmits to any 
Thing which will be prejudicial to 
him, this will not be binding, but he 
will be allowed to amend. 387 

Upon a Decree againſt an Infant unleſs 
Cauſe, within ſix Months after he 


comes to Age, the Infant may an- 


ſwer, make a Defence, and examine 
Witneſſes anew. 401 
An Infant, when he is Plaintiff, is as 
much bound and as little privileged 
as one of full | 
The Court will not on Motion or Peti- 
tion no ng, Truſtee to con- 
vey, a in Wri- 

3 but in ſuch Caſe will leave the 

gue Truſt to get a Decree by 
bang 2: 2 549 
Where an Infant is Defendant, the Ber. 
vice of the Sulpana to hear Judg- 


tin 
Ce 
Bill 


| 19 


ment muſt be on the Guardian, not 

on the Infant. 64 
Where one has been in Poſſeſſion 
Land belonging to an Infant, if the 
Infant when of Age makes out his 
Title, he ſhall recover the Profits in 
Equity from the Time of the firſt ac- 
cruing of his Title, and not from the 
Filing of his Bill only. 647 

- Injunction. 

Injunction granted to the Ringing 
of a Bell, in — th of an A- 
reement made for a valuable Con- 
deration. | 2868 
On a Bill brought to ſet aſide a Will of a 
perſonal Eſtate for Fraud, the 
Court will deny an Injunction. 287 
Hazardous to grant an Injun@ion to 
* ſtay the working of a Coal-Mine. 


389 


Jun of Court. 


A Bill in Equity will not lie to redeem 
a Mortgage of Chambers in an Inn 
of Court, but the Plaintiff muſt ap- 

| Py to the Bench, or to the Judges 
of the Society ; /ecus if on Applica- 
tion to the Bench they refer the 
Plaintift to his Remedy in Equity. 
by FL 


Intereſt. See alſe Boxtgage. 


See Where and from what Time a Lega- 
cy ſhall carry Intereft under Tit. Le- 
gacy. | 


If one by Will charge his Land with 
the A of his Debts, this is like 
a Mort for his Debts, which 
will make Simple Contract Debts 
carry Intereſt. 27 
uity apportions Intereſt due upon a 


ortgage ; ſerus of Rent. 176 
A Reverſion expectant on an Eſtate for 


Life is decreed to be ſold, B. is con- 
firmed the beſt Purchaſer, and the 


en Dd 


* 


A Tantei whe Principal Matters. 
n ade abate the firſt of Ja- 1 ing in gland; the Annuity ſhall be 
nnary, 1724. 3 on the Day of Ja · paid in Englend, and in Englib Mo- 
r, 1726, B. is ordered to bring | | ney, and t e Eſtate bear the Char 
his Money. into the Bank ; the Life] of the Return. 8 

z as if the Life had dropped | So if one in England gives by Will a 
the next Day after the Report of s Legacy out of Lands in Ireland, the 


. lute, the Purchaſe muſt have ſtood, 
and as from that time the Life was 


"Songs to pay locereſt 410 


In ſurance. 


A Merchant having. a doubtful Ac- 
count of _ — — 
3 nfurers w - 

erſhe was in this held to be a frau- 
lulent Inſurance, and the Court re- 

eyed againſt the Foley. 190 


Jointenants ard Tenants in Com- 


A Guardianſhip deviſed to three, 1 


out ſaying, and 10 ibe Sunui vors and 


FCarvi var 4 . vet the Survivor, | 
- ſhall +1» v1tr2 8024 
A Deviſe, 1 Lands 6 4 and B. and 
the Survivor of them and — 1 
n divided r 
Share alike — 
— for their Li 


ve ſeveral De. 
Dine 2 
time 3 B. (hall. have the 


— = 
Deviſe of a Reſidue of « perfocal | 


ſtate to three is a joint Devin, and 
ſhall ſurvive. 


| being the beſt Purchaſer made abſo- | 


wearing, ſo from that Time the Pur- | 


| — ſhall be paid in _ and 
in Znglih Money. * 89 
The — Chancery in E may 
t a Sequeſtration againſt the De- 
tendant in Ireland, but it muſt be af- 
ter a Sequeſtration taken out here, 
and Nulla bong returned. 261 


Ifſue. 
In caſe of an Iſſue out of Chancery, it 


to moye that oy 
on to Trial, or to 


K 6 


- Judgment. Vide Decurltics. 
 Juriodicion. cout. : 


fit t 


Jury. 
n caſe of an Iſſue our of Chancery, it 
9 Proper to move a= one a 


e e 68 


' Ts "> 44 a 1 


— 


King. See Pierogative. 
4 Pp 5 o 9 -# 
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Lapſe of Time, 
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but his Executors do within the 
Term; Leſſor is compellable to re- 
new. | Page 196 
A Deviſe, that if Ceſtui que Vie of a 
Church Leaſe which the Teſtator had 
ſhould die; the Teſtator's Executors 


ſhould purchaſe the Premiſſes for the | 


Life of J. S. the Teſtator's Kinſ- 
man; the Purchaſe was made accor- 
dingly; yet F. S. held to take no 
Intereft by this Will. 383 


Legacy and Legatee. Vide alſo Tir. 
Satisfaction, alſo Legacies given 10 
marry with Conſent, &c. fee Re- 


ftraints on Marriage under Tit. Mar- 
riage- 


One having a Wife and three Daugh- 
ters, deviſes 900 J. to his three 
Daughters equally, payable at their 
reſpective Ages of twenty-one: or 
Marriage, and if all die before their 


Legacies are payable; then the whole | 


to the Mother; if two of the 
Daughters die before their Shares be- 
come due, the ſurviving Daughter 
is entitled to the whole. 69 
If a Creditor by Bond, or other Credi- 
tor who may come 
exhauſt the perſonal 
tee ſhall ſtand in his Place and be 
paid out of the real Aſſets. 81 


Legatee's both Chriſtian and Surname | 


miſtaken, yet the Legac 141 
One by Will — 10 L & 
inter al', to ſuch of his Creditors 
with whom he, had formerly com- 
pounded their Debts ; this but a Le- 


gacy, and not to be preferred to o- 
ther Legacies, 


twenty-one, 4, dies before twen- 
ome: his Executors ſhall not have 


e Legacy until ſuch Time as A. 
ſhould 
he had lived. 


336 


And my Executors ſhall habe the Inte- | 


reſt in the mean Time, 
But if I 


at his 
dies be 
before twenty- one; . ſhall 


of twenty-one,” and if he 


u the Land, 
Elune; © Legs: 


296 | 
It I deviſe 100 J. to f. at his Age of | - 


ve come to twenty-one if | 


| 478 | 
ve a Legacy to A. oy 
Age of we to B. and A. dies | 


the Legacy preſently, and not ſtay 
till ſuch Time as A. ſnould have come 
to twenty-one. 47 
A. by Will deviſes 300 J. to his Infant 
Grandſon; without appointing any 
Time for Payment, with Proviſo if 
he dies before twenty-one, then the 
Legacy to go over to B. the Grand- 
ſon ſhall have * 8 the Le- 
acy during his cy. 04 
Th Court X Chancery a caſe of — 
acies determines according to the 
Rules of the Common, not af the 
Civil Law; as where I deviſe to my 
Daughter 1000 J. on Condition that 
ſhe marry with her Mother's Conſent, 
with a Deviſe over in caſe ſhe does 
not marry with ſuch Conſent ; if the 
Daughter marries without her Mo- 
ther's Conſent, a Court of Equity 
determines the Deviſe over and Con. 
dition to be good, though the Civil 
Law ſays. they are both void, and 
that Maritagium debet eſſe liberum. 


| 531 
If a Legacy be aſſented to by the Ex- 
ecutor, it from thenceforth becomes 
2 —— | ibid. 
One gives a Legacy to a Daughter at 
twenty one, Proviſo that if the 
Daughter marries without the Con- 
' ſent of the Executors the to 
go over this Condition, though 
| caged muſt yet be underſtood if 
marry under twenty-one without 
ſuch Conſent, and on the Daughter's 
coming to twenty-one, the Court 
will decree her the Legacy. 547 


Legacy. | 
Ademption of a Legacy. 


One placed 300 J. in a Goldſmith's 
Hands on his Note, and afterwards 
orders Part out again, and then de- 
viſes Fool. in the Goldſmith's 
Hands to F. S. this for the 
whole 500 J. ſecus if the Feſtator had 
after the making the Will drawn our 
Part of this Money; for this had 


have * 


| been an Ademption pro ant. 164 
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a Debt due to Nn 
5 9 — 


" Reſidue ol it to. C. but does not 
mention what the Debt is which is 
owing from J. S. A. receives the 
whole Debt in his Life · time ; B. dies 
before the Teſtator; the Teſtator's 
receiving in the Debt in his own Life- 
time is an Ademption of the y. 
as to the Deviſe of the Refiduum of 
the Debt; but it might have N 
therwiſe as to the certain Legacy g 


ven to B. if he had ſurvived. the Te | 


| tator. Page 330 
One by Will gives 100 J. due do the 
Teſtator for Rent from B. and now 
in B's Hands, afterwards the Teſta- 
tor ſues B. for the Rent, and reco- 

— it; yet this no Ademption of 
the „ ſince the Teſtator's ſu- 
ing for it might be occaſioned by his 


thinking the Debt in Danger. 469 
In what Caſe a Lygacy ſpall, or ſhall 


not be a Satisfaftion of a Debt er o- 
ther Demand on the Teftator's Eftate. 
Vide Satisfaction, 


Legacies Abatement a, e, 


See Tit. Share 
One by Will gives ſeveral and 
afterwards in the ſame Wi e 

. hending that there will be a Surp 
2 gives farther Legacies; 
the we in the former Part of 
ſhall have Preference in Caſe 
N a Deficiency of Aſſets . 82 


One makes a Will, then a Codicil, and 


both Defi- 
dae of Aſs rrp 5 ball Come ine 


E. a. - Chari Log 
"clas well n 


but a Legacy of 3 1. — 
2 a ty Os 


Pur of Funds, ad foo At 
27 

— to an Executot 
for Care and Pains, in Caſe of a 
Deficiency to abate * Dopou | 


1fan ** a Legacy on 4 
poſition that there are Aſſets to pay 

if other Legacies, and afterwards 
there is a, Deficiency, the Legatee 
muſt refund; 447 


3 or Portions veſted, lapſed 0 or ex- 
timguiſhed. 


A Father gives A Lege to an infant 
Child payable at twenty-one, in 
what Caſe, and in what Manner, the 
Court will allow Maintenance to the 
2 2 it is 


1 21 
A. deviſes yoo 1. acy to the ſecond 
Son of F. S. and deviſes other Lega- 
cies to che other Sons of F. S. de- 
claring that if any of the younger 
Sons of J. . ſhall — before they 
are capab 2of receiving their Shares, 
| the — Chim ſo-dying 
ſhould go to the Survivor: the ſe- 
Y cond Son dies in the Teſtator's Life- 
time, 115 300 l. to the ſecond 
4 1 — ſhall not ſurvive. 330 

2 Niece an Infant about 

ſeventeen, deviſes to her the 
us of his perſonal Eſtate, paya- 
ble at Twenty - one, and if ſhe died 
before . or Marriage, 
then the Surplus to go over z decreed 
| the Niece 1d have the Intereſt 
paid her in the mean Time, the De- 
viſe "”_ being a Condition * 


quen 
4 kite the- Sa 8 
Eſtate to ſix Perſons, to each a ſixth 
Part; one of them dies in the Life 
of the Teſtator, this ſixth Part ſhall 
be taken as undiſpoſed of by the 
wi „ Teſtator's next 


489 

duns lad i been a joint  Deviſe, for 
then it ſhould have gone to the ſur- 
viving Legatees. ibid. 
By a Settlement a Term for 
Years is created to raiſe 000 J. for 


-one, |; 
Uk of the Daaghen wean 
r 


6 
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cheir A e of Twenty-one, or marry 
in the Father*s Lifetime, then the 
Portion to be paid within a Year af- 


ter the Father's Death; alſo if any | 


of the Daughters die before her Por- 
tion is payable, or before her Age of 
Twenty-one, or Marriage, her Share | 
to go to the Survivors or Survivor; 
there was Iſſue a Son and three 
Daughters, the firſt of whom mar- 
ried "and received her Portion; the 
ſecond attained Twenty - one, marri- 
ed and died without Iſſue, and her 
Husband adminiſtred; the third 
Daughter furvived both her Siſters; 
reſolved the Husband, as Admini- 


ſtrator of the ſecond Baughter, was 
- entitled to her Share of the 000 J. 

ſhe having lived to Twenty-one, ſo 
that the Right veſted in her, and the ; 
Payment was only ſuſpended till her 


Father's Death. Page 513 
A Legacy out of a perſonal Eſtate, pay- 
able to an Infant at Tweiity-one 3 if 
tlie Infant dies before "Twenty-one, 
his Adminiſtrators may have it; /e- 
cus if the Legacy is charged upon a 
real Eſtate. 10 
| Neither! is there any Diverſi WG hs 
Portion or Legacy phe raed by 


Will upon 7 ha. het by a 


- Deed payable to an | Infant at 
Twenty-one 5! for- in both ' Caſes 
where the Infant dies before Twenty- 

- one, it finks into the Land, 


Where * from wbat Time a Legacy 


hall carry Intereſt.” 


| If a Legacy be given out ot Land, it | - 


carries Thtereſt from-the Death of Hh 
Teſtator, though no Time of 
ment be mentioned i in che Win, Ml 


Cauſe Land yields ; 26 

i out of jenna Eſtate dead, it 

2 1 frotm a _ affe oe 
Death; but ff 'q" 

Faen werde, then Intefeſt 

trom chat „Tine a — "ou 

nh out of a Re- 

15 . or ee, it ſhaft not 

yield Intereſt but from the End of | 

the Year, ibid. 


ibid. | 


2 If ourof a perſonal Eftarecoofiting of 
—_ or Funds carrying 
reſt, and no Time be mentioned: 5 


. — it all carry Incereſt f 

the Death of the Teer 27 
If a Legacy be brought into Court, the 

© Lagatee ſhall loſe the Intereft while 

it remains in Court; but if 

out by the Court at Intereſt, 


tee to have ſuch Intereſt. 
A Legatee or Creditor Se be- 
fore a Maſter for his Legacy or Debr, 


and not Party to the Cauſe, ſhalthave, 
his Cots ; for it was in his Power to 
have brought a Bill for his cy or 
Debt, which would haye' put the E- 
| ſtate to further Charge. Yo 


— T_T ᷣ — — 22 


Specific Legacies. 
Though Baus Parapbernalia be not to 
be allowed to the Widow where they 
are not Aſſets at the Death of her 
Husband, notwithſtanding contin- 
gent Aſſets afterwards fall in, yet un- 
der ſuch Circumſtances the ſhall 8 
a ſpecific 
dp ſſeſſed of a Term deviſes it to o 

nd makes B. his Executor, anddies 
e ſoine Debts z if che Execu- 
tor ſells t of Term, the Purchaſer 
| | ſhall Hold it againſt the Deviſee ; /e- 
cus if fold at an under Value, or if 

- the Purchaſer knew that there were 
no Debts, or that the Debts were or 


could be paid without e up- 
148 


. 4 CA CSIC "4. + „ 


on this TE Legacy. 


Statute of Limitations, 

Feme Oovert en 
borrows 
not void, nor 
Ae Sede of — 


— 12 * 
. 
o 


144 
A'Truſt not within the Statute: 6 'Li- 


_—_— EL... 


| 


We 14 \BLE = of the Pat Matters. 


—— 


—B 


Debts ; chis Debt 3 barred by 
the W is m by the Will. 


Page 373 
Lis pendens. Vide under - Tit. 
. 2 Bill. 


London and the 8 there- 


ET it may be a Queſtion, whether 
the Child of a Freeman of London, 
upor 0 By ſuitable Portion, 
may releaſe to the Father the Orpha- 
nage Part, yet if the Child, or the 
Husband of ſuch Child, covenants 
to releaſe to the Executors after the 
Freeman's Death, this good, and E- 
quity will execute the Covenant. 
272 
Any Lands of inheritance ſettled Ry a 
reeman on his Child no Adyance- 
ment z /ecus of a Leaſe for Years ; 
but if Lands of Inheritance are gi 
ven as an Advancement, and in 
of the Cuſtom, and accepted as ſuch, 
this will bind in Equity. 274 
A Father bequeaths to his you 
Daughter 3500 J. the Son ſwears by 
his Anſwer, that his Father on his 
Death-bed recommended it to him 
to let his Siſter habe an Annuity for 
het Portion; the Daughter wag allo a 
Right to her O Part by the 
Cuſtom ; the Son being the Father's 


Executor agrees with his Siſter, then 


3 2 to give, and does 
an Annuity of 2501, per An- 
um on his Siſter in lieu of her Porti- 
on the other Siſter is Witneſs to the 
Deed, and the Agreement made b 
the Conſent of — Relations; Bill 
uy ge * Siſter's wy 
to et Agreement, mi- 
ſed with Coſts. 274 
n * of a Freeman _ 


ﬀ 
ee ly to the the Cul 3 


e e L. 
| not a 
I 1 pecuniary 


Vor. II. 


335 


The Statute of Diſtribution is 


ed on the Cuſtom of London. 378 
A Freeman of London having but one 
Child advarices that Child in Part 


only; the Child ſhall take a full 


Share without bringing what ſhe had 


— 


before received into Hotchpot; for 
the only Meaning of bringing the 
Child's Share into Hotchpor 1s, to 
_ an Equality among the _ 
2 
If a Freeman has ſeveral Children, or 
but one Child, and has in his Life- 
time fully advanced that one Child, 
or all his Children, he may diſpoſe 
of his Eſtate as if there were none; 
ſo if the Freeman com s with 
his Wife before Marriage for her 
Cuſtomary Part, it is the ſame ph if 
no Wife. 527 
If a Freeman has advanced his Child 
on Marriage, and the Certainty of 
that Advancement does not ap 


"> 


under the Freeman's Hand, this is to 


be taken as a full Advancement z bur 
the Freeman's Declaration alone in 
his Will that he has fully advanced 
his Child, is not of itſelf ſufficient 
Evidence. 527 
A Freeman by his Will gives 35 l. to 
his Daughter, provided that if ſhe 
refuſe to glve a Releaſe, or put — 
e to any Trouble, — 
to go over to her 

Se e Children = — — 
claims her Orphanage — — 

Husband joins in «the N eee 

does not claim the 
decreed the Daughter pou” her Hul- 
band's claiming the Orphanage Part 
was a Forfeiture, and that the 35! 

being. veſted in the Deviſce over, E- 
quity will not diveſt ic. 7178 


Lunatick. W 


— never to be looked on as 


265 
No Olin, that the Committee of 
7 th Lunatick's Perſon 


is the 
next of Kin, and will on his Death 
1H] come 


I. Legacy; 


ATL ef the Principal Matters. 


come in for a Share by the 

Statute of Diſtribution; it being for 
the Iantereſt of the next of Kin to 
prolong the Lunatick's Life, where- 
1 the perſonal Eſtate will be encrea- 
ſed Page 544, 638 | 


Father-or Uncle deviſes the Cuſtody of 
a Lunatick's Son or Nephew, who 


— ts 


is above twenty-one ; this is _ 
| | 638 | 


The Court will not grant the Cuſtody 
of the Lunatick's Perſon to the next 
Heir; but the being entitled to a | 
Share of the perſon 
_ Statute of Diſtribution is no Objecti- 
on. 


Inconvenient to grant the Cuſtody of 
the Lunatick to twWw. ibid. 
Maintenance. 


fant Child 
one; in what Caſe and in what Man- 
ner the Court will allow Maintenance 


to the Infant out of the Legacy be- 
fore it is due. 21 


Uſual for the Court, where younger 
Children are left deſtitute, to e 
ſuch a liberal Allowance to the 
Guardian of the eldeſt, as that he 
may thereout be enabled to main- 

tain all the Children. 22 
So where a Legacy has been deviſed o- 

ver in caſe of the Legatee's dying 
before twenty-one, the Infant Lega- 
tee has been allowed a Maintenance 

out of the Intereſt. ibid. 
A reverſionary Term for raiſing Main- 


tenance and Portions for Daughters 


(hall, in caſe of Neceſſity, be mort- 
aged to pay either, and when fallen 
into Poſſeſſion, ſhall pay all the Ar- 


rears of Maintenance incurred before 
it came into Poſſeſſion, 179 


Maintenance Money for a Child not to,. 


be taken as an Advancement. 


449 


By a Marriage Settlement Maintenance | 


PBarriage. See alſo under Tit. Ba- 
Eftate by the | 


ibid. | 


| 
- 


| Father ives a Legacy to an In- | 
yable at Twenty- | 


for Daughters is made payable Half- 
yearly at Lady-day * 
until the Portions become payable, 
which is at eighteen or Marriage; a 
Daughter attained her Age of 
eighteen the i6th of Auguſt ;; de- 
creed to have her Maintenance pro 
ratd from the laſt Lady-day till the 
Time of her attaining eighteen. 

* | 501 


ron and Feme, Agreements on Mar- 
riage, ſee under Agreement. 


Reftraints on Marriage. 


One deviſes the Reſidue of his perſonal 
Eſtate to J. S. provided ſhe marries 
with the Conſent of his two Execu- 
tors; on the Death of one Executor, 
the Condition being a ſubſequent one 
is become impoſſible, and ſhe may 
marry without the Conſent of the 
Survivor. 626 


| Where there is a Condition, - that. a 


Feme ſhall marry with the Conſent 

of two Executors, and one, with- 
out Reaſon, is _ the Match, the 
the Court will diſpenſe with his Con- 
ſent. 628 


Patter and Servanr. 


Father, on binding his Son Apprentice, 


ives Bond in 1000 J. for his Son's 
| Fidelity ; the Son imbezils 200 J. 


which the Father pays, but deſires 
the Maſter not to truſt his Son any 
more with the Caſh ; the Maſter does 
truſt the Apprentice again with hie 
Caſh, and is negligent in calling him 
to Account; the Son imbezils 1000 0. 
more; the Father is liable, but not 
to anſwer more in the Whole than 
1000 J. including the firſt 200 J. 288 


Paſter's 


es. Rt Med. DD Aa at. aw. 


— ͤ—-— 


2 


| - * 
7 TABLE of the Principal 


. — 
IL 
- 


— — 


atter . 


ti —— * . 


Sufficient if a Maſter's 


if in 


Perſon entitled to the Money, 


5 


4 
FAE 


21 


Report is filed | 


| One ſeiſedl of Lands wherein there are 


* 


One by Will made in England deviſes 
| an Annuity in Truſt for his Wife out 
of Landsin Ireland, the Teſtator, his 
Wife and the Truſtee refiding in 
England ; the Annuity ſhall be paid in 
England, and in Englib Money, and 
the Eſtate bear the Charge of the 


[ 


Engliſs Money, 89 
has no Ear-Mark, and if inveſ- 


ted in Lands and other Things, can- 


not be ued ; wherefore it a Re- 
ceiver ot Rents, or an Executor in 
Truſt, out the Rents or Aſſets 
ina ſe of Lands in and 
dies inſolvent, the Purchaſe will not 
be liablez but if ſuch Receiver or 
Executor in Truſt does by Writi 
own that ſuch Purchaſe was madewith- 
the Truſt M 3 this is a ſufficienr 
Declaration of to bind the E- 
ſtate, 415 


to be laid aut in Land. See 
Tit. and Matters con- 
| troverted between the Heir and Execu- 


= under Tit. Heir. r 
Mortgage. Vide 2 
Redemption and Forecloſure, 


A Bill in Equity will not lie to redeem 
2 


— r 
* 0 5 
- * 
_ 


— 
＋ l 


k 4 
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Principal Matters. ; 


* 
#4, <# 
. 


— 


— 


of Court, but the Plaintift muſt ap- 
ply to the Bench, or to the Judges of 
the Society ; ſecus if on Application 


mortgages it to F. S. who gains a 
new Term from the original Land- 
lord to commence after the old one; 
this new Term ſhall be ſubject to the 


old Equity of Redemption. ibid. 


Mortgage and Tender of Money due there- 
| 6. on. End] 


As to a Tender of Mortgage Money, 


there ought to be reaſonable Notice 
of paying it in; and if the Tender 


be inſiſted on to ſtop Intereſt, the | 


Money muſt be kept dead from that 
Time, becauſe the Party is to be un- 


core priſt. Six Months Notice is gi- | 
ven to pay in the Mortgage Money | 


at Lincoln's Inn Hall; tho* this be 


not the Place mentioned in the Pro- 
viſo of the Deed, yet where Money 


was lent in Town, and no Objection 


made to the Notice, no Reaſon for a 
perſonal Tender, or to make a Man] 
carry a great Sum to a Perſon in the |. 


As to buying in of Incumbrances, and 
what Uſe may be made thereof, vide 
under Tit. Securities. 


LF Viband feifed in Right of his 


Wife of a Share in the New 
River Water; the Wife cannot be 


barred without a Fine, and where | 


wy both without a Fine 


Share, the Wife's paying Inte- 
reſt after the Husband's Beach will 
not affirm ſuch Mortgage. 127 


— 


| Notice. Vide alſo Woztgage and 
to the Bench they refer the Plaintiff | 

to his Remedy in Equity. Page 711 
One poſſeſſed of a renewable Term | 


— of Monep due there · 


Husband by Marriage Articles, in Con- 
ſideration of the Marriage and of a 
Portion; covenants to ſecure a 
Term out of icular Lands Por- 
tions for Daughters; there is Iſſue by 

the Marriage a hter, and. the 
Wife dies, after which the Husband 
on a ſecond Marriage ſettles Part of 
theſe Lands included in the Term; 
ſuch Settlement, if without Notice of 

the former Articles, will take Place 
thereof. a 439 

A Purchaſe pendente lite, tho? without 
Notice, and for a valuable Conſide- 
ration, yet ſhall be ſet aſide. 482 

There ſeems not to be the ſame Reaſon 
for obliging People to take Notice 
of the filing of a Bill as of a De- 


cree. „ 


* 


— 


Dffice and Officer. 
HERE the Suitor has paid the 
Officer his Fee, he ne- 

lets his Duty, by which the Suitor's 

Proceſs becomes irregular, the Suitor 

is to pay the Coſts to the other Side, 

but recover them again from the 

Officer. 6567 
And though the Officer in ſuch Caſe 

Ws 20 Executor * r to 

Coſts out of Aſſets, it being 
. of Contract, and 9 — no 


Outlawyy . 


2 : 
. — 1 = * * 


Rn 


x the Statute of 11 V z. 
cap. 4. a Papiſt is diſabled got on. 
ly from Lands hamſelf, 


| Vat alſo from taking Lands either by 15 


Deviſe or Settlement, the Wo 


＋ of is 1 Pte 2 — 
of Land, and ſuch Deviſee by laying | 


E may. Preyent the 


A Fa iſt conforming 
Ne of taking ED 
m under that Age. 


Deviſe of Lands io True in 
if the eldeſt Son of A. turn. 
. hy then to ſuch eldeſt £ 


B. being a Papiſt — to take, 
Vor., II. 


2 "ray demur for that B. . 
8 


Pirchaſe being uſed in Sead 35 
been to the Word 2 22 Bl 


8 25 


Tal, 


| Deviſe of Lands ro 4. for Lite, Re- 
mainder to B. a Papiſt for Life, Re- 


362 


mainder to Truſtees for the Life'of 
B. in Truſt to let B. take the Profits, 


us, — | 
a Deviſee E 
<| the Heir. 


„ 0 
ſuch Perſon is ſo young as not to be 
en Re-“ 


rw 


1 and to preſerve the contingent 


Re- 


mainders 3 the Truſt to let B. — 
Papiſt take the Profits is void, but 

- "Truſt to preſerve the contin 
mainders good 3; and in 
Grantor 25d hos Heir being 


8 


"Ons: and fix M * when the 
- Staruteof 11 1 3. againſt 
piſts was made, he is out of che for- 
mer Clauſe of that Statute. 


Pa- 


* : : * 4 
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Bp — $ 
8 


A. e to B. — 5 40 4 


and C. having Goods of As in his 
Hands, B. brings a Bill againſt C. to 


diſcover what theſe Goods are; the 


5 General ought to be a Par- | 


269 


2 Petits that his Executors ſhould | 


ſell his Lands; and leaves two Exe 
cutors, one whereof dies, and this 
other renounces, and Adminiſtration 
is granted to A. who brings a Bill a- 
- gainſt the Heir to compel a Sale; 
whether the Renouncing Executor, 
in whom the Power of Sale Colla- 
teral to the Executorſhip-was veſted, 
odugnt not to be made a Party. 
Two Obligors in a Bond bound jointly 
and ſeverally, 


be ſued in 

or a Party. 313] 
Aa Mortgage is made to B. for 
350 l. who in 1705 makes an under- | 
mortgage to C. 
2 a Bill to forecloſe; B, the original 

Mortgagee, or in Caſe of his Death 


a W ought IEEE . 


643 | 


ne and —_ 


It! is a Resolution of ny jence, that 
in caſe of joint Traders ning 


2 


and one dies, the Ex- 
ecutors of the deceaſed Obligor may 
uity for the Debt, 
without making the ſurviving Obli- 


308 | 


2 C. brings 


— 


on, and the Commiſſioners aſſign z 

afterwards ſeparate Commiſſions and 
Aſſignments under them 4 the Court 
held that the Aſſignment under the 
firſt Commiſſion conveyed all the 
Bankrupt's Eſtate," both joint and fe. 
veral, and conſe uently that the Con- 


; veyance under ſeparate Commil- | 
ſion was void. 7 7 | 


1 


- partition 5 20 


On a Bill to Eule the Boandl of a 
Manor, it was decreed that each Par- 
ty ſhould give to the other a Note of 


their Boundaries, in order to have the 
Matter tried in a Pro Iſſue; and 
the Iflue being found for the Deten- 
dant on three Trials, he was not on- 
ly allowed the Coſts of all the Trials 
at Law, but alſo thoſe in Equity; in 
— the Defendant had no Bill, 
a 


the Plaintiff might have tried ir 
at Law, without coming into . 


ty. | 
On a Bill of Partition no Coſts de ei- 
ther Side, becauſe it is for the 


1 


fit of both Parties, 
Lands are e as to one 
Moiety to Infant in Tail, as 


to the other to B. Who ig f Age i in 
Tail 3 A.” the Infant brings a Bill 


' for a Partition; whereu the 
| Court decreed a Partition, that 
the Truſtees ſhould not convey till the 


| Infant was of Age, that he might 


} Join in confirming the Partition, 518 


Bankrupts, the joint Creditors ſhall | © - Payment. = 
be * Partnerſhip Ef- PR. os, | 

fects, and the ſeparate Creditors |- | 
out of the ſeparate Effects; and it Sroppag . 


any Surplus of the Partnerſhi 
fects, alter all the Partnerſhip 
paid, the ſeparate Creditors to — 
m; and ſd vice verſd the Partnerſhip 
I to come in on a Surplus of 
e 


Two joint 


rupts, firſt there is a joint Commiſſi- |. 


5 1 
2 


lr Laden becoming Bank. | | 


1 


* 
. 


dity, unleſs under ſpecial Circum- 
ces, and in caſe of mutual De- 


A Recei tindorſed 6 2 
for the Purchaſe 


— ——— — 


5 Ti A * 3 of. the ke Principal 1 Matters, 


EY! OE bal ep 


Dy. 


to a Bil to, A I ES of 


an Agreement to transfer York- | 
Buildings Stock, Bill alleged. 


that the Plaintiff paid 6d. as 


and the Plea ſaid the Defendant. did | 


not receive or accept it as Earneſt ; 
the Plea ill, it not material how 
or in what Manner the Defendant re- 
_ ceived or it, but how the 


other paid itz for quicquid _ 


: A 


Peer. 


A Peer diſinherited by his Anceſtor is 

intitled to the Favour of the Court, 
and on Bill and Anſwer, to have the 
Family Deeds b 


Maſter, in order to fee whether any 
Thing can be diſcovered to his _ 


1 the Crown for as 

FO TREE | 
I 

Seen Nik b. the ik Pinch 


3 a Peer or Member of the 
ouſe of Commons; but if. there be 


a Sequeſtration Nifi againſt a Peer | 


for want of an Anſwer, and the 
Peer. puts in an Anſwer pep is in- 
ſufficient, yet the Order for a Seque- 
ſtration wall not be abſolute, 
new n Mi ſhall 


387 


See als { imitations 
Terms for. Tears under Tit. E. 


- 


* | * 
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& 


| 


rought before the 


. 


| 


| 


7 


© fell the Premiſſes, and a 


0 Tart ts —— 


hos, the perſonal Eftate 
e 


to exonerate the 


2 vi 
1 Eftate 


One deviſes Li, 0 Triiſtees i in Fee, 
in Truſt to apply the Profits thereof 

; 06 Woo os Benefit of all his 
four Children; and the Survivors and 
Survivor, of them equally, and on 
ther . Truſt, that as ſoon as the 
[ruſtees ſhall - ſee they ſhall 


ply the 
Money —— tia, four 

Children ually, to be paid at twen- 
ty-one A. the eldeſt 
of the — Children oh» twenty- 
one, marries, dies without | Iſſue in- 

5 and leaving a Wife z decreed 
that the Lands being in all Events 
deviſed to be fold, tho! the Time 
for Sale was left to the utors, 
was perſonal Eſtate; and A's Wi- 
dow muſt have a 473 of his Share, 
at that the Profits of the Land un- 
til Sale muſt go as the Mw _— 
upon Sale would, - . -- — 


An . for three Live 
utors — — 4 —. 


— Eſtate, and will on A's 
Bak e liable to his Debts by Sim- 


; Be topped, N _ 


— 


Application made for 8 
Ware 


S whe King in 


80 an A ber Bee mods, in 
the 2 71 
in Council. | 


N 


5 
I q 
* 


—_— 


3 Words it 25 poſe, ſee Ex- 


ä * 


| 


On a bn of — Frand; 4he 
Court will upon an original Bill over- 
rule a Plea of a a and a Report 
made and confirmed thereon, if the 
Suggeſtion of- Fraud be l 
: age. 73 
Where the Defetidine inſiſts on the Be- 
- nefitof the Statute of . —.— 
way of Anſwer, he ſhall at the 
Wing have the like Benefit as 1 he 
had pleaded it. 45 
On Time given to anſwer, a Defendine 
may put in a Plea, for that is as an 
Anſwer, and on Oath. 15 * 


Portions op t 
gon fot Kits 
＋ * - ortions fry out —.— 
it. be vide or 
{ Wy 1 2 Debts* "Uni 
Tit. T 


8. 


One has ſeveral Da N wit bein 
ſeiſed in Fee Jar es his Lands wi 
1000 /, apiece to his Daughters, pay- 
able at twenty-two or Marriage, an 
if any die, then to the — 
but no Time limited when the addi- 
tional Portion ſhall be paid to the 

ſurvivi Daughters; if öne dies un- 
married twenty- two, the addi- 
tional Portion ſhall not be paid · to the 
ſurviring Daughters until che dectaſ- 
ed Daughter ſhould have come tb 
I 

If 1 ſecure a Portion to 2 Child 

Deed payable at twenty-one, out of 

Land, and the Child dies before 

. the Portion ſhall ſink 

, and not go to the | 


| — e 


Eusband 


8 . leaves Iſſue by* his ſecond 


Proviſion for a Child 


* 


. ſo of I — a ny | 
to a Child out o * <4 


|| twenty-otie, and the Ch 


fore twenty-onez=the* Portion ſhall 
ſink ; alſo it ſhall fink as well „ the 
Benefit of the Heres fat? 
- Heres natus'; ſo tho the E 
ven to the Child be not ſaid to be for 
Zak 2 to be ſo 
the — the Portion 
tne real an 
le ro the G ey. 
the Child dies bene IM 


If 


— out 0 


ate, pt 
one, a 


E- 


" Time, then fo much as*wilfariſe | 
dut of the 


Eſtate (half go 
to the Eiecütote or Acdininiftrators, 
but what; Would 'atiſe out ot the 
Land mvſt fink.” 20-9901 RFC 
Where theke is & Projiſe ity 4 Will, 
"that in © cafe what is leſt to one 
1 ſhall exceed in value what 

1 pit another, the former ſhall 

refund pro tanto What is given to 
any of the Daughter's Children is to 
be. looked u Ti =p as given to * 


by” Ma Settlem 2 
' e by Marge ters of the 
Marriage in Default of Iſſue . 
4 b one Daughter only the 
usband furvides that Wite, mar- 


dcdies ineſtate, the 


f Daughter by the firſt Marriage be- 


ing an 4 and her Portion 
"then due ; if the Daughter ves till 
the Portion is due, it is an Advance 


ment o, and muſt be brought 
ined Ade as to the other Iflue. 


Portions ſecured by Fnlemene ate 


Land, or articled ſo tobe, —— 
i be paid out of the perſocal Elte 


tes. 
Will not to be b t into Hotch- 


, nor a Froviſion of Land for an 


440 
Ufuat'ar the Time of Ankh the Sta- 
tute of Diſtribution to provide for 
Children by Settlement; for which 


. Reaſon a Proviſion Settlement is 
to be taken as an Advancement pro - 
tanto. 
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emainder over, 
Wie in 
. 


2 . 8 

Baron and Fer ited” in Fee in Right 
Deed and Fine ſet- 

Uke of the 

heir Laves, Re- 


Ll 


| the Premiſſes with 2000 J. The li 


Seal, atteſted three Witneſſes, if 
md radix toc ' 


Power, mutatis bands, to the 
Wife, if ſhe die firſt, to charge the 
Premiſſes with the like Sum; Huſ- 

| —__ Will under his Hand atteſ- 
ted by three Witneſſes, but not ſeal- 

ed, charged the Premiſſes wich 20001. 
held void, being without à Seal. 


ity aids a defective Execution - 
ower, if for a valuable Conſidera- 
tion, and this againſt a. Remainder- 
man, or one not claiming under the 


_ Power. = 62 
| Tens for Life with Power to — 


Jointure of - 100 4, ger Amus for e- 
very 1000 J. which he has with his 
Wiſe ; may make ſeveral” Jointures 
for every 1000 l. which he receives 
with her; and if ſuch Tenant for 
Life has received any Portion for 
which he has made no Jointure, the 
Remainder-man, on his Death, will 
be compellable to make the Jointure z 
but.the Court will not the 
Remainder-man to make a Jointure 
vhere the Portion depends on a Con- 
tingency, or it is doubtful whether ic 
will ever 


be paid. 648 
r of Jas, See 
| catton. 


#4553 4s 


N 


Prcrogative of the Crown. 


9 


Ty Rem inde to. 


Tail, Retnainder to 
and. Wiſe and 
ex, I» 
e 
or 
E= * Win under Hakd and 
Vot. 


W oy ne |. 
; 4 Vs Wie, Bp bs 
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me to We 0) Che 


if an deeb only be weites, 
and becomes void, it ſeems the Mort- |. | 
gagee is to preſent, eſpecially if in- 
the Deed the Agreement be that he 
- ſhall preſent; but where one mort; | 
+ gages a Manor with an Advowſon bi 


I and Fees Church becomes 
- void the NI 


„though in 
Poſſeſſion, Farms 2 


Mortgage 171 404 
e Bit of an Advowſon ro pres ents 
ill brought by the 


— be within a n 4-4 in the 
ſame Manner asa Dur 'Impedis. 
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dme 


IF 1 r Er 0s Sa viini 


Bill, he muſt give Perſon pe to er OE 


Colts, as being a Perſon pt 
N 


Proceſs Ser more under 
tempt. |; 


$ 5%, 
A 3 KS wv 


Where an Infant is Defendant, the 
Service of the Sulpens to hear Judg- 
ment muſt Ears ©: not 
on the Infant. b ' 643 | 


> 0 
o big owe * N Net 52 


11 5 ee 


| ert 07" 3 a5 1 IIS | 
burt in K 

my! ee 
Dae dant in Telauli but it Pau b bh 
deſtration rake out here, 
as 261 


9 4 


: 1 FI 4 4 
* A. 
OVER 5 
a af Sy 42 
Es Mc! 


® 


; : 


2 


When an Application is made for a Se- 
queſtration to the Foreign Plantati- 
ons, it ought to be tb the King in 
Council. 262 

Where the Sheriff has the Amercia. 

nts; as in London, the Courſe was 
e Meſfenger to bring in the 
Body on a Ce 1 Corpas returned but 
now, the Practice is to deny a Meſ- 
; r, — the - a er 
ie Sheriff to 

"ah 40 Pe pie all the Colts. TH 

2 Nift is che firſt Proteſs 

againſt a Peer, of Member of the 

1555 1 but 4 Be 

be a Seque cer 

for — 'of © Bn er, hn the 

Peer puts in an Anſwer, which is 


due 5 the 8 for a Se- 
not be abſolute, but 
a new Nif ſhall iſſue. 


8 
Latterly the PtaRtice has been, 6 hk 7 
the Defendant appears 828 a Bill, and 
ſtands out in Contempt to a Seque- 
auſe i is et down to be 
Fs of NOSE: 
Con 
| he's toa 2s Pe lant 
| * anſwer, | after att- 
nd tho” the Ariſwer be Teported 
Ke e yet the Bil | ll not be 


taken pro Confeſſs. 42 2 7 


The Badr 6 8 way ypc 
- oe. A. 


A ern geg Order 


s Ls 4 1247 . 1 
N K. L = 


4 9 
» 
« 
* — 


AE wmof rh aneh Matters, | 


8 A —_— 
od. 


8 being-the: beſt. PuichaGee made abb 
lute, the Purchaſe muſt have ſtood, 
andi as from that Time the Life was 
1 fo from that Time the Pur- 


t to 5 
atid A WIe . = 


u, 
| -; who lefe jy ionperryr and del Inteſtate, 
5 was entitled to four Ninths of his 
perſonal Eſtate, and having by Deed 

| _ | aſſigned over her four. Ninths for her 
0 _ 8 Lands to his] ſeparate Uſe in caſe of Marriage, to 
r , Remainder | ' ſuch. Perſons as ſhe ſhould appoint, 

to his rig Heis te for ever, and | for want of ſuch Appointment, 


= 


dies, leaving his Grandaughter his | then to her Children/4, the Widow 
Heis,at Lara, and a_deceaſed Bro. | — tg. a ſecond Huſ- 
ther's Son his nent (Heir . th er another to which 
eviſe o 40 d was Party, in Conſide- 
e the intended Marriage, and 

2. Settlement made on her by him, 


| . recite, that if ſhe did not diſpoſe of 
| ber four Ninths, the Husband would 
| be entitled thereto ; and then aſſigns 

i over ta Truſtees, in Truſt: for the 
intended het e ie ee ae 
trol and 


or Se Lives, 2 wy to her 

being Diſpoſal d after which 
0 11 of it z de- 
One ereed the ſecond isas a Pur- 
vidhe chaſer, and the Recital, that he 
2 | — 9 
Suter alia nde £1 not was a 
hall hold it againſt the Deviſeez e- 533 
en if fold * an under 


Purchaſer knew: that there 
De dan the Debts were 
f 2 be paid without breaking in 


122 


— — — 
0 1 


e Ty — % wii 
e 


NB died. in Fee of a 


— s > 


Order made abſolute the firſt of Ja- 
n i on che Day of 


ig ard is ordered to 
Money into the Bank; the Li 
—_— as, if the Life had dropped 
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» w\ ; 
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" # Taps of the Prinopel de. 
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cies, but . with the Debts, and 
. the real Eftate only ſhall be charged 
with the Legacies. Page 366 
Portions ſecured © by Settlement out of 
Land, or articled ſo to be, are not to 
be paid out of the perſonal Eſtate. 
437 
If a Mortgagor borrows Money, 
though there be no Covenant in the 
Mortgagee*s Deed to pay it, yet his 
Executor will be decreed to pay the 
Money in Diſcharge of the Card 
pris rar to the Heir. 455 
if — mortgages Lands and dies, his 
te ſhall go in Eaſe of the 
3 but if A. ſeiſed in Fee mort- 
| 82 es his Land, leaving B. his Son 
Heir, and B. dies leaving C. 
his Heir — perſonal Eſtate ſhall 
not be applied to pay this Mortgage, 
becauſe "4 was _ B's Debt vs 
though the Mortgage being transfer- 
red in B*s Time, B. covenants to pay 
the Money, yet the Debt not being 
originally the Debt of B. his Cove- 
nant is only as Surety; and the Land 
the original Debtor, which C. ſhall 


; therefore take cum onere. 664 


Ceftai que Traft in Tal brings a Bill a- 


inſt his Truſtees, to the Intent 
— ſhould join in a Recovery; this 


not p but it is to 
that the Truſtees . 
ail 


8 ue G-: H, 


—＋ — — 
n are 
not com re 


A Eftate-out of them to the Cg 


Revocation: | 


Releaſe: 


Where one by Will gives a Debt which 
is owing to him, this cannot in 
Strictneſs operate as à Releaſc. 


332 


A en of Review to reverſe A 

8 . ven by the Court of De- 

ates is Matter of Diſcretion, not 

of Righ and if ie «hand Caſe 
rae 


ancellor willadviſe the Crown 
to deny i ir; | 299 


- Revocation / of a 
Will under Th: Mill. | 


Where in a Truſt Term to raiſe Porti- | 
ons there is a Power for the Huſ- 


band, with Conſent of Truſtees, to 
Recognizance. Vide under Tit. | 


evoke the Uſes in the Settlement ; 
' een veſting of the Por- 


; for 
. one: has- made himſelf Tenant for 


Life of Lands in Dale, with a Pow- 


er b Writing, Ce. to revoke 
| thels Uſes — ad. ones ; and 


he afterwards” by Will deviſes all his 
Lands in Dale, Cc. to F. S. having 
IR 
they it the Will be cir- 
ren Arran ow the Power requires, 

though no Mention be made of the 
Fower. 2 417 
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Satisfaction. See alſo Tit. Lega- 
| LY, , 


A _ . to F. S. ſhall not 


en to be a Satisfaction 


of a ſubſequent Debt. Page 343 
Husband by Wil gives an 13 of 
10 J. per Ann. to his Niece A. an An- 
nuity of 10 J. per Ann. to his Niece 
B. and makes his Wife Executrix; 
the Wife by her Will gives 101, per 
Ann. to the ſaid A. and 10 J. per 
Ann. to the ſaid B. to take Effect up- 
on the Contingencies of their ſurvi- 
ving their reſpective Mothers; theſe 
muſt be intended additional Annui- 
ties, and not in Satisfaction of thoſe 
iven by her Husband's Will; fo 
ough not given upon ſuch Contin- 
gencies, eater in Point of Du- 
ration, yet if not ed by the 
Wife to be in Satisfaction of the 
Annuities given by the Husband, the 
Court will allow them the Annuities 
given by both Wills. 753 
One gives a Bond on his Marriage, ei- 
ther within four Months to ſettle 
Lands of 100 J. per Ann. on his Wife, 
or that his Heirs, Executors, Sc. 
ſhall pay her 2000 J. within four 
Months after his Death; Husband ' 
after this deviſes to his Wife Lands of 
88 J. per Ann. this ſhall not be taken 
in Part of the 100 /. per Ann, but 
only as a Benevolence. 614 
and Land being Things of a 

di t Kind, the one, tho of 
y_ Value, ſhall never be taken in 
isfaction of the other, unleſs ſo 


expreſſed, 616 


Scandal. 


On an Anſwer's being reported not 
ſcandalous or impertinent, if the 
Plaintiff to the Maſter's Re- 
port, he ſhew ſpecially wherein 

VoL. II. 


— 


it is ſcandalous or impertinent. 
181 

Where a Bill or Anſwer is referred for 
Scandal, and reported to be ſcanda- 
lous, if the Maſter has once expun- 
ged this Scandal, the Party cannot ex- 
cept, as it will not appear on Record 
what that Scandal was; and it was 
the Party's own Fault that he did 
not except to the Report * 
182 


The Defendant having anſwered the 


Bill, cannot afterwards refer it for 
Scandal. 311 


School and School-Baſters. 


The King founds a School and endows 
it, appointing Governors who have 
the legal Eſtate of this Endowment 
veſted in them, but there are no ex- 
preſs Words appointing them Viſi- 


tors; reſolved a Commuſſion may 


iſſue to viſit and call to an Account 
theſe Governors, 327 


Scotland. 


A Copyholder in Fee by Will charges 
his s with his *. the Lands 
being in England, and the Heir an 
Infant in Scotland, the Creditors 
bring a Bill to have their Debts up 
out of _ hold Premi 4 
whereu t eir appears, an 
there ec for want of an 
Anſwer ; but the Heir being an In- 
fant, the —— 
Body; the Heir being in Scotland, 
and out of the Reach of the Proceſs 
of the Court, the Plaintiff cannot 
bring up the Body; the Infant ſhall 
anſwer by a certain Time, or ſhew 
Cauſe why a Receiver ſhould not be 
appointed, 409 

Whether a Leaſchold Eſtate in Scotland 
can be valued here as perſonal Aſſets, 
as a Leaſchold in Ireland may. 


622 
1L1 St que · 


— 
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Sequeſtration. Vide under De- 


Securities and Jucumbzances, 
_ - Judgments, Statutes and Re- 
cognizance. 


Where the Cognizee of a Statute ex- 
tends Lands in one County, which 


Extent is afterwards returned and 


filed, yet all the Lands of the Cog- 
nizor, though in other Counties, 


ſhall be made liable upon an Appli- 
cation in Chancery. 
Third Mortgagee buys in the firſt, 
though pending a Bill brought by the 

- ſecond Mortgagee to redeem the firſt, 
yet the third Mortgagee ſhall tack 
- the firſt to his third Mortgage. 
| | | 491 

If a Creditor by Judgment, Statute or 
1 buys in the firſt Mort- 
gage, he ſhall not tack it to his 


Judgment, becauſe he did not lend 


his Money on the Credit of the 
Land, has no preſent Right therein, 
nor can be called a Purchaſer. 

PAS Oat x J ibid, 
If a puiſne Mo in a Judg- 
42 or 9 the firſt In- 
cumbrance, he ſhall hold until by 
Law he can be evicted. 493 
The firſt 3 lends a further 
Sum to the Mortgagor upon a Sta- 
tute or Judgment; he ſhall retain 
againſt meſne Mortgagees till the 
Statute or Judgment is paid. 494 
If a puiſne Mortgagee buys in a prior 
Judgment extended on an Elegit at 
an under Value, he ſhall hold the 
Extent till evicted at Law. ibid, 
But in all theſe Caſes there muſt not be 
Notice of the meſne Incumbrance 
when the Money is lent. - 
If a puiſne Incumbrancer in a pri- 
or Mortgage, and the legal Title be 
in a Truſtee, or in any third Perſon, 
the buying in ſuch Mortgage will not 


* avail ; but in all Caſes where the le- 


495 
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gal Eſtate is ſtanding out, the In- 
cumbrances muſt be paid according 
to their Priority.” © © 495 


Ship. 


On a Ship's being repaired in the Ri- 
ver Thames, and fitted out there with 
new Rigging and Apparel, the Ship 
herſelf 1s not liable, but the Own- 
ers; ſecus if repaired or fitted out at 
Sea, where the Maſter alone may 


hypothecate the Ship. 367 


Solicito). Vide Attomey, - 


South-Sea 02 other Stock. 


One transfers -South-Sea Stock by Vir- 
tue of a forged Letter of Attorney ; 
the Transfer adjudged void, and the 
right Owner not hurt, and the Divi- 
dends received -under this forged 
Letter of Attorney to be taken back 
from the Aſſignee and reſtored tothe 


right Owner, 76 
A ;Goldſmith, without any Orders 
from the Proprietors, ſubſcribing 


Lottery Orders into the South-Sea, 
indemnified by Act of Parliament. 
| 166 
In a Bill to compel a Performance of 
an Agreement for transferring 70000. 
York- Buildings Stock at 7 J. 5; 5. 
Cent. Defendant demurred, but 
murrer over-ruled ; for the Caſe may 
be attended with ſuch Circumſtances 
as may make it juſt to decree a ſpeci- 
fic Performance of the Parties own 
Agreement, or at leaſt to pay the 


Difference. 304 
The Judges 2 divided on this 
Queſtion, whether a Contract for 


Stock be within tlie, Statute of 
Frauds, which ment ions 
Wares and Merchandizes, ſo as to 
require the Contract to be in Wri- 
ting, or Earneſt- Money to be pon. 
| 30 


_ Buying 


— 


W 1 * ——— 4 


AT ABLE of the 


—_— 
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Buying and Selling of Stock will riot | 


make one a Bankrupt. Page 308 
A. who is a Truſtee for B. of 1000 “ 
Sauib- Sea Stock, at the Deſire of B. 
borrows 4000 l. on this Stock of the 
Company, erg 3 = Mo- 

; A. the 10 J. per Cent. u 
* late” AR of 7 Geo. 1. to be 


diſcharged of the Loan ; though B. | 


had forbid the Payment, yet he is 
liable, 453 


Dpecific Deviſe 02 Legacy. See 
_ 1. Legacy and Lega- 


* | ' 


SPecific P 
ment when to 
and when 
ment. 


See 2 
performed in Specie, 
not, under Tit. Agree- 


Spiritual Court. 
The Statute of Diſtribution made in 


Favour of the Practice of the Spiritu- 
al Court, 441 


Statute of Limitations. See Li- 
mitations. | 


- Statute. Vide Securities. 


Where the 
_ . tends Lands in one County, which 
Extent is afterwards returned and fi- 
led, yet all the Lands of the i- 
zor, though in other Counties, | 
be made liable upon an Application 
in Chancery. 91 


- 


wins Vide Pzoceſs, 


wipplicavit. 


The Court render of ing a Sep 
. by 


Cognizee of a Statute ex- | 


Principal Matters. 
A.is Principal in a Recognizance for 


5000 J. and B. and C. are Sureties, 
A. afterwards jointures his Wife in 
ſome Lands, without Notice, either 
to the Wife or her Friends, of this 
Recognizance, and deviſes his real 
and perſonal Eſtate to B. one of his 
Sureties, and dies ; firſt the 1 

Eſtate of A. the Principal ſhall be ap- 
plied towards ſatisfying this Recog- 
nizance, then his Lands deviſed, the 
Deviſee being a Volunteer ; next the 
Parapbernalia of the Wife of A. the 
Principal, and laſtly the two Sureties 
ſhall contribute to make up the Defici- 


ency. 542 
Survivoz. Vide alſo Jointenants. 


A Guardianſhip is deviſed to three, 
without ſaying and io the Survivors 
or Survivor of ibem; yet the Survi- 
vor ſhall have it. 102 

Baron and Feme bring a Bill to redeem, 

Defendants plead, and the Plea be- 

a Coſts are given 


ing over -· ruled J. 
to the Plaintifl. Baron dies; the 


Feme by Survivorſhip ſhall have the 


Coſts. 496 
Where a Bond is given to a Baron and 
Feme during the Coverture, it ſhall 


on the Death of the Baron ſurvive 


to the Wife, T7 


A. makes two Executors, B. 


a ing them reſiduary Legatees, 
B dies; whole ſhall ſurvive to C. 
29 
Where a bare Authority is gi * 
two, it ſhall not ſurvive without ex- 
e 628 

) 


* * * 


FL Daus of che e Matters. 


Tenants in Common. Vide Join- 
- tenants. 

Tender of Poney. Vide Mozt- 
1 age. | 
Term fox Pears. Vide Efare for 
„ Fas. ; OP 
Term . on the Inheritance. 
A Poſſeſſed of a Term tor 500 

« Years in Black-acre after- 
wards purchaſes the Fee - ſimple in 


B's Name, and deviſes Black-acre to 
J. S. in Fee, but the Will is not 


atteſted by three Witneſſes ; the | 
paſs, becauſe atten- 


Term fhall not 
dant on and Part of the Inheritance. 
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Timber. 


4 Tenant for Life, with Remainder to 
his firſt, - Cc. Son in Tail, Remain- 


der to B. for Life, Remainder to | 


his firſt, Sc. Son in Tail, Remain- 


der to C. in Tail; 4. cuts down | 


Timber; A. and B. having no Son 
* 2 is Eau to the Timber 
in Lax an 

A. ſeiſed in Fee of Lands Jenniſed 8 
Premiſes to Truſtees B. C. and D. for 
500 Years, in Truſt to pay Debts, 
and for a 
Truſtees being in Poſſeſſion, and as 

à Receiver appointed by 
cuts down 1000 l. worth of Timber, 


* 


D. one of the other Truſtees _ | 


ing ; B. the Truſtee for the Chari 
or as Receiver, ought not to 

Advantage of his having Poſſeſſion, 
without which he could not cut down 
the Timber; yet the Timber muſt 


be valued n to what it would 


—— 


be worth at the End of the Term. 
A Truſtee of a Term of Years for 
| 9 the Reverſion in 
Fee; he ſhall not cut down the Tim- 
ber; if he does, he muſt make Sa- 
tis faction to the Charity. 398 
In a Purchaſe, where Timber is 
to be valued, the Cuſtom the 
Country makes thoſe Trees Timber 
which in their Nature are not ſo; as 
Birch, Beech and Pollard Trees, if 
che Bodies are ſound, to be valued as 
Timber. 606 
Walnut-Trees, where of conſiderable 
Value, to be eſtimated as — 
ibid. 
Where Trees are of Value, and the 
Parties cannot agree in the Valuati- 
on of them as Timber ; the Court 
will ſend it to be tried, whether by 


Charity; B. one of the | 
the Court, 


the Cuſtom of the Country any, and 
_— of theſe Trees are * 


Tithes. 


| A Modus for Tithes of Corn for the 


Inhabitants of ſuch a Tenement, or 
the Lands therewith uſually enjoyed, 
void for the Uncertainty ; in Re- 
gard the Tenement may be uninhabi- 
ted, and the Land often ſhifted and 
let with other Farms. 462 
Turkies tithable; but if Tithe be paid 
of the Eggs, then no Tithe to be 
id for the Chicken. ibid. 
Mil are tithable, but to be paid only 
a perſonal Tithe of the clear Gains, 
— all Manner of Charges _ 
ted. 463 
Ina Bill for Tithes in the Exchequer, 
that Court never decrees the Payment 
of Tithes for the future, but Chan- 
cery does. ibid, 
A Modes, that in Conſideration the 
Pariſhioners made the Tithe-Graſa 
into Hay, therefore the Pariſhioners, 
Inhabitants within the Pariſh, were 
to pay no Tithe for the Herbage of 


3 N 


«| 


— 


4 T anLE of the Principal: Matters. 
4 — f 8 — — — 
tho? proved, that the Pariſhioners | Parſons ; and though the Inſtrument 
Time aut of Mind had paid no 2 loſt, yet the 
ithe of this Herbage, yet the ALT; 773 
held it to be a material Objec- 
tion ta the Adadus, that Foreigners 
living out of the Pariſh made the 
Enna 
| e Page 520 
A void Modus, that the —_— the 
Tithe-Graſs into Hay ſhould not on- , it 


ly excuſe that Ground from paying 
- Tithe for Herbage, but chat bean 
- ſmall Quantity ot Meadow nd, 


p Payment of a Tithe due 
to the Vicar ; becauſe all the Tithes 
did at 8 rb Parſon, du- 
ring whi ime he might agree to 
© ach Modus 722 


in not going on to Trial. 68 
The Court refuſed to grant a new Tri- 


after a Trial at Bar, where the 


iſcharged, 


di 


in Tail brings « Bill: a- 
ruſtees to the Intent that 


145 


8 2 
4 
F 

— 


Remainder 

Sc. Son of 

of the Husband for (fc. are 
Truſts only, U 
the Husband 


| 


ny 
"5 "IT 2 
r 


" þ * 1 
* P —— — — r 


8 


* 


66 


6 


A TanUx E the. Printipal Matte. 


K 


the Fine would have been a Forfei- | 
ture of the Wife's Eſtate for Life, 
had ſhe had the legal Eſtate, againſt | 


which Equity would not relieve, yet 
decreed that a Truſt-Eſtate was not 
forfeited by a Fine. Page 146 
By a Deviſe of all the reſt of his real 


Eſtate, an Eſtate of which the Teſ- | 


0tꝗ,[ʒt;or was but a Truſtee es. 198 
Though where a Copyhold is ſurrende- 
red to the Uſe of a Will; there need 
not be three Witneſſes to ſuch Will; 
yet a Truſt of a Copyhold cannot 
— but by a Will atteſted by three 
ner 261 
Quære autem, and ſee in the Note a lat- 
ter Reſolution to the contrary. 
One buys an Eſtate in the Name of a 
_ Truſtee, who gives a Bond in 200 l. 


Penalty to aſſign the Eſtate as the 


Ceſtui que Truſt or his Executor ſhould 
direct; Ceſtui que Truſt dies, and his 
Executor brings Debt on the Bond, 
recovers Judgment, and has the Mo- 
ney paid him; after which he 1 
2 Bill to have the Conveyance of t 
Eſtate; Truſtee d to convey 
to the Plaintiff, and to account for 
the Profits, but to diſcount, and be 
allowed the 200 l. and Intereſt which 
he paid. o 314 
A. ſeiſed in Fee of Lands demiſed the 
Premiſſes to Truſtees, B. C. and D. 
for Foo Tears, in Truſt to pay 


= 


- Debts, and for a Charity; B. one 


| 20 rail 


of the Truſtees being ' in: Poſſeſſion, 

and as a Receiver appointed by the 

Court, cuts down 1000 l. worth of | 
Timber, D. one of the other Truſ- 


tees conſenting; B. the Truſtee for 


the Charity, or as Receiver, ought 
not to take Advantage of his havin 
Poſſeſſion, without which he coul 
not cut down the Timber; yet the 
Timber muſt be valued according to 
. What it would be worth at the End of 
1 2 Term. 397 


a Receiver of Rents, or Executor in 
Truſt, lags out the Repts or the Af- | 
. ſets in a Purchaſe of Lands in Fee, 
and dies infolvent, the Purchaſe will 
not be liable; but if ſuch Receiver 
or Executor in Truſt does by Wri- 


— 


— 
* 


ting own that this Purchaſe was made | 


with the Truſt-Money, the ſame is a 
Declaration of Truſt ſufficient to bind 
the EſtatGG. 41g 

A. who is a Truſtee for B. of 1000 J. 
South» Sea Stock, at the Deſire of B. 
borrows 4000 J. on this Stock of the 
Company, and * receives the Mo- 

- ney 3 A. pays the 10 J. per Cent. u 
on the late Act 7 Geo. 1. to be a | 

charged of the Loan; tho* B. had 
forbid the Payment, yet he is liable. 

The Court will not on Motion — 2 
tion order an Infant Truſtee to con - 
vey purſuant to 7 Ann. cap. 19. unleſs 

the Truſt appear in Writing, but in 

6 Bog Caſe will leave the Ceſui que 

ruft to get a Decree by Bill. 54 

Th 2 8 y Bl 749 
ame Rules of Deſcent as legal E- 
ſtates. A. 713, 736 

In what Caſes an Executor ſball be only 

: -@ Truſtee, vide under Executos. _ 


Truſt for raiſing Daughters Portions and 


.. Payment of : Debts. See alſo Portions 
and Proviſions for Children. © 


1 —_ MY . " "3x" . 
If in a Truſt-Term for raiſing Daugh- 
ters Portions a particular Method of 
. raiſing them be directed, this-implies 
a Negative that they ſhall not be rai- 
other Way ; as where it was 
the Portions out of Rents, - 
Iſſues and Profits, as well by leaſing 
for three Lives or twenty-one Years, 

at the old Rent; it was held to ex- 

tend only to raiſe the Portions by an» 

nual Profits, or. by Leaſing, and not 


by Mortgage or Sale; and if the 


ruſtee mortgages for the Portion, 
the Mortgage is void, when the Por- 
tion might have been raiſed by the 
Profits. e 
he natural Męaning of the Word 
- Profits when uſed in Proviſion for 
Childrens Portions, and upon what 


vitliew 4 fiction & rob e 


nual Profits or Fines, if no Time be 
- appointed, the Portion ig not due — 


are to be governed by the 


A Tanz f the Principal Matters. 


2 


-foch Time as ie migat * 
ag: 

The Truſt of a Term was for raiſing 
of a Portion for a Daughter in De- 
fault of Iſſue Male, payable at 


eighteen or Marriage, or as ſoon af- 


_ —  terwards as the ſame might conveni- 


_ ently be raiſed ; the Mother died 


leaving no Son, and only one 
Daughter; the Court was of Opini- 


on that the Portion could not be con- 
veniently raiſed by Sale of the Re- 
verſion. 93 
Where there is a Power in the Truft- 
2 to raiſe Portions, for the Huſ- 
with conſent of the Truſtees, 

to revoke all the Uſes, this ſuſpends 
the veſting of the Portion, 101 
In a Marriage Settlement a Term for. 
Tears for ſecuring younger Childrens 

_ Portions is by ſtake made Subſe- 
uent to the Eſtate-tail limited to 
Sons ; this helped. in Ny" 


A CORR Term for raiſing Mains 
tenance and Portions for Daughters | 
ſhall, in caſe of Neceſſity, be mort- | 


| gaged to pay either, and when fal- 
n into Poſſeſſion ſhall pay all the 
Arrears of Maintenance incurred be- 
- fore it came into Poſſeſſion. 179 
One deviſes Lands to Truſtees in Fee, 
in Truſt to apply the Profits thereof 
until Sale for Benefit of all his 
four Children, and the Survivors and 


Survivor of them equally, and on | 


farther Truſt, that as ſoon as the 
Truſtees ſhall ſce neceſſary they ſhall 
ſell the Premiſſes, and appl the Mo- 

. ney for the Benefit of his 
dren equally, to be paid at twenty. 
one or Marriage; A. the eldeſt. of 


the four Children attains twenty-one, | 


to be ſold, tho* the Time for Sale | _ 


marries, dies without Iſſue inteſtate, 
and leavin A Wife; decreed that 
the Lands being in all Events deviſed 


was left to the Executors, was perſon- 


al Eſtate, and Fs Widow muſt have |. 


a Moiety of his Share, and- that the 


Profits of the Land until Sale muſt 
. cl ariſing upon Sale 


a Debt by Simple Contat 
— Same of Limitations, 


One owi 
_ barred 


20 


| 


r Chil | 


WII * Q 


deviſes Lands in,Traft for 8 
of his Debts; this Debt, tho' bar- 
pt; Statute, is revived by the 
373 
One deviſes his Lands in D. to £. 8 
Couſin an Infant, at her Age of 
twenty-one, ſubject to the Incum- 
brances thereupon, the Rents during 
the Infancy to be to her Father, 
and d all his other Lands to 
Truſtees to pay his Debts, the Lands 
in D. being mortgaged 3 this Mort- 
gage ſhall be diſcha by Monies 
ariſing from the of the other 
Lands. 386 
If a Deviſe be to Executors of an Equi- 
ty of Redemption only for Fayment 
of Debts, this is but equitable Aſſeta, 
and to be applied to pay all Sorts of 
Creditors equally. 416 
4. deviſes all his real and perſonal B- 
ſtate to his Executors and their Heirs, | 
in Truſt to ſell and pay all his Debts; 
his real Eſtate being only equitable 
Aſſets, and the Teſtator leavi 
Debts by Bond and Simple Contract, 
if the Bond Creditors are. paid Parc 
out of the perſonal Eſtate, they ſhall 
bring it back again into Hotchpot, or 
ſhall not have any e 
real Eſtate. 416. 
The Teſtator's Heir at Law who oppo 
ſed the Will as to Part of the Land 
deviſed thereby, yet being a Credi- 
tor was let into the Reſidue of 


Fund created by the Will for Pay- 


ment, c. 418 
Husband by Marriage Settlement ſe⸗ 
cures a Portion for ters of the 


Marriage in Default of Iſſue Male: 
there is one Daughter only, the Huſ- 
band ſurvives LOG 7. — OE A 
ing again, leaves Iſſue 
cond Wike, and dies inteſtate, the 
R the firſt being 
dab K 21 her Portion not then 
if the Daughter lives till the 
aN is due, it 1s * 
tanto, and muſt be 

_ otchpot as to the other | 
Portions 1 by Settlement out 0 
Land, or articled ſo. to be, are not 
to be paid out of e Eſtate. 
6 550 437 
Upon 


2 „„ 


2. Da th Fenchel Matters. 


— 


n a Marriage "Sail be 
limited to the VUſe of the Husband 
+ ng Wife for their Lives, Remainder 
to their firſt and every other Son in 
Tail, and in Default of Iſſue Male 
of the Marriage, to raife 2500 J. for 
| Daughters pa 
- Marriage, 5 jeh ſhould firſt happen, 
and out of the Profits to pay 100 J. 
„K Annum for Maintenance ; the 
yment of the Maintenance to 
- commence Ie Aber the Eſtate of the 
Truſtees ſhall have come into Poſſeſ- 
ſion; Husband dies without Iffue 
Male, leaving a Daughter and a 
Wife, who is 
minds; the Portion ſhall not be rai- 
ſed in 'the Mother's Life- time, be- 
cauſe the Maintenance which is natu- 
rally to precede the Portion is not to 
be paid till the Truſtees are in Poſſeſ- 
ſion. Page 484 
Where there is a Deviſe of Lands to 
Executors to pay Debts and es, 
— Debts to de preferred; for this 
ing legal Aﬀets, Pa yment 75 5 
| on urſe of Adminiſtration; {+ 
| js Caſs of à bare Truſt to pay 
and Legacies, | 
Quære tamen. 


2 
50 


A Term of 500 Years is created to raiſe | 


' Portions for Daughters, in Failure of 
Iſſue Male, as ſoon as conveniently 


- may be after the Father's Death, but | 


no Maintenance, nor any 
Time mentioned when the Portions 
ate payable ; there are three Daugh- 


ters, and the eldeſt but eight Tears 


old; the Father is dead, but the Mo- 
ther, who has a Jointure on the E- 
# ſtate, is living z che Court will not | 
- raiſe the Portions for the Daughters 
O young out of the reyerfionary 


Term. 


ble to —＋ to be rai 

- Rents and Profits, and no Time - 
- mited for Payment, ſhall no 
© Intereſt, and be rated only ms 


1 of Profits, not by 


The Wo Portion does not ex vi ter- 
g — a Sum in Groſs, and to be 
at once. 669 


able at twenry-one or | 


jointured in the Pre- | 


659 | 
Portions ſecured by a Truſt-Term ib, 


666 | 


Law Viſors, 


rays fv gan * 


On Marriage, Rhinds ang Pepd o A. 
for ninety-nine Years, if he ſo long 
live, Remainder to B. and his Heirs, 
during the Life of A. tofupport con- 


tingent Remainders, Remamder to 
the firſt, Cc. Son of A. who has Iſ- 
ſue two Sons C. and B, 4 the Fa- 
ther having mort the Premiſſes, 


he and his Son C. covenant to ſuffer a 
Recovery, and to procure the Truſ- 
tee to join, who by Anſwer ſubmits 

to the Court; Court will not com- 
pel che Truſtee to join, unleſs D. 
rg Son of the Marriage will 
ru or upporting conti t Re- 
mainders joining to n are 
ilty of a Breach of Truſt; and no 
verſity, whether the Settlement 

de voluntary or for a valuable Conſi- 
deration, or by Will only. 678 
And is fuck Caſs, if the Perſons cin 
ing under the Breach of Truſt have 
Notice of it, they are ſubject to the 
- ame Truſt ; ſo if the Con be 
voluntary, or without a valuable Con- 
ſiideration ; but if fora valuable Con- 
fideration, and without Notice, the 
Purchaſer will hold the Lands dif- 
charged, and the Truſtees muſt buy 
and ſettle other Lands to the ſame 
| Uſes. 681 


n A — 


e Cite Equity refleves als « 
CUE at Law, — where — 
laintiff in Equi t y 

Fare defeated HCA e 


Receipt from the Plaintiff at Law is 
found after the Verdi&. 426 


Where the is Founder, in that 
Caſe his and his Si are 
Viſitors z but where a private Perſon 
s Founder, thereſuch Prins Pr ne, 


and his Heirs are by 


AT 


Paid A 


„ 66 FR 


9 R 


al Hexen reſultsto: the Founder 


not to be accountable, it muſt be in- 
«tended. where ſuch- Governors have 


not where they have the: Fate, 
and are i with the ipt of 
the Rents and Profits: ibid. 


Ihe Word Gaverner-dbes not of itſelf 


„ N7 
Uſe. Videalo Cru 


One ſeiſed in Fee as Heir of the Mor 


ther's Side levies a Fine, and declares 


the Uſe. thereof to himſelf in; Fee; 
chis is the old Uſe, and no Diverfity | 


| berwixt an expreſs Declaration of an 
ie, andtonr imd. v3 


' Uoluntary. yp | 


win Lind, tht tobe. ad w 

Contract be vo- 
— wal infurce am E- 
E thereof in Favour- of the | 


1 
A; Gifed.in. Fee, en bis Marring = 
. venancs to ſettle the Premiſſes 


 himſelt and his. Wits, and de Iu f 


Mamage 
-on-B. — 4 1 their. Lives, 
1 
to in y i. 
lead the ſole Intereſt, the Limitation 
to the Nephew is voluntary ; ſecus if 
2 Father and Son had 
Intareſt. 
It's Parene make wohn 
ance in Traſt for his Chi 
yy — in his own Power, or in the 
Hands of his- and this is got 


Coney 


F 


bur where 1 Feme 1 Ifue by 
37 Nor. II. 


-ome*] 
2276 


* 


tl 


rb nend unde « Minde 
— n 
a:ſecond, Marriage; 13-18 
and · not liable to be avoided —5 
cond: Husband. 358, 674 
r — 6, 
riage of her ter to F. S. ſur- 
render it to the Uſe of J. S. and 
his intended Wife, and the Heirs of 
their — Remainder. to F. S. 
in Fee 8 
—— riting, where - 
he owns. that 2 of 
res in Fee to him was 
intended fur the 
ingly covenarits to 
— — of this Remainder in 
Truſt for the Wife: in Fee; this not 


| aimeer voluntary - Covenant, and E- 
1 the Performance of 
400 


. E 


mne de Cine, 
poſſtion' of Wnoms: 


: 


3 
One:dbviſts 500 l to the Clutch orf 


t * 
in ſays in the 

Tefal Dab and 
and then gives ſeveral | 
to the Teſtator's 


mins 


ur 
@ 


2 
Its 


bs 
"FF 


F 


8. 
F 


15 


J 
. 


74 
jo 
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- from him, it oughi not to bind him; [ 
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„ wn 


9 Tax 151. uf the \ Principal Matters. 


— 


Arete Blkcbaars u . in Fee, | 6a; 


but the Will is not atteſted by three 
_ Witneſſes ; the Term ſhall not 

- becauſe attendant on and Part of the 
-Inberitance, Page 236 


| Thee i is a Diverſity betwixt a Decdand : 


2 Will gained from a weak Man, and 


Miſl 
ESTI 
not the latter. 


| jected, if by any Conſtruction it can 
have its Effect. ma#1 v»082 


a perſonal | Eſtate for Fraud, the 
fy pc deny an Injunction. 287 
Where onegives by Will a Debt which 
is owing to him, this cannot in Strict- 
neſs operate as a Releaſe. 332 
A Deviſe of the Reſidue of a perſonal 
Eſtate to three is a joint Deviſe, and 
hall ſurvive, 347 
One haying had five. Children; A. 
C. D. and E. B. is dead leaving ſe- 
veral Children, and by Willthe Te- 
ſtator deviſes the Reſidue of his per- 
ſonal Eſtate to his Son A. and = Bs | 
Children, and; to his Daughter C. 


and D's Children, and to his Daugh- | 


ter E. D. is living and has Children; 
decreed the Children of B. and the 
Children of P. ſhall take per Capita, 
and not per $/irpes, as if all had been 


83 

One leiſed in Fee, and f 
| Leaſe for twenty-one Years of Lands 
| . D. Gael all his Lands whereof 

be is ſeiſed, poſſeſſed, or an 

Intereſted in, to 4. — 4 Re- 
mainder to B. in Tail, Remainder to 
C. for Life, with Power to make a 
Jointure, Remainder to Truſtees to 
erve contingent. Remainders, Gc. 

the Leaſehold ſhould 'paſs as 
well as the Freehold, : 476 


Whatever is gi a Will is . 
facie to be 3 
NT 


In a Will, where the Intention is plain, 


- that ought to control the legal Ope- 


ration of the Words. 


"+ 741 
How. Pr be admitted 
* ' init 9h, le Ev 


t to ſer aſide a Will of 


1 


Z. and C. and 
_ of his real and 
—— the other Moie- 
ty to C. after which, in Conſiderati- 
on of Marri he covenants to ſet- 
tle a Moiety of his real Eſtate upon 


; - 270 | the Husband of B. this Covenant 
In the Expoſition of Wills _ Word | 


ſhall have its Effect and not be re- 


being for a valuable Conſideration is 
in Equity a Reyocation of the Will, 

ſo that the Husband ſhall have one 

Moiety of the real Eſtate by the Set- 
tlement, and the Wife a Moiety of 
the other Moiety by the Will. 332 


One makes his Will of Land; and we 
terwards by Deed and Fine 


12 this a „ ee 
334 


Deni, Deviſes) vide Truf for nine 
Portions and Payment 7 Dau under 
Tit. Cruſt. 


J. S. after a Deviſe of ſeveral Parts or 
his real and perſonal Eſtate to ſeveral 
Perſons, deviſes the Intereſt and Pro- 
duce of the Surplus of his real and 
perſonal Eſtate to his Grandchildren, 
until their Ages of twenty one; this 
will pats the abſolute Right and Pro- 
perty of the real and perſonal Eſtate 
to the Grandchildren after that Age. 


5 a Deviſe of all che Ref 6f his ton 
Eſtate,” an Eſtate of which the Te- 
ſtator was but Truſtee paſſes. 1 

i er 
Heirs and Aſſigns, and to ſuch as he 
mall appoint; . deviſes - theſe 
Lands by a Will atrefted but 
two Witneſſes, "the Will void, 


ſhall not operate as an Appointment, 


Deviſe chat if Ceſlui que Vie of a Chinth. 
Leaſe which the Teltator had ſhould 
die, the Teſtator's Executors ſhould 


Fea the Premiſſes for the Life of 


the Teſtatotr's Kinſman; the 
rchaſe was made _— 
Ha een — 7 his 


* 323 
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"i Tammy the Prompat Man. 


— 


| held tordeenttled: r wis Estate as | 
| dig Willy ſerus had 
— Artides . ai Purchaſe: beon be- 
fore the Wall, fac. then the Eftate 
would:have. rar | 9 


, i 4 il, Vide all @vi 


dene. and enen, 5 


The Sema uf Briest Perjuries, 
Which requires that a Williof Land 
| ſhould be; ſubſeribed by. three: Wit- 
naeſſes in the: Teſtaror's. Preſence; not 
binding in Raybadoes:, 75 
A Rall to perpetuate the | 
Witneſſes. to a Will, — 
| Hearing, to. ba diſmiſſed withs.Cofts ; 
. notwithſtanding which the Blaintiff 
may at Law have the Benefit of: the 
ſirions. 4 162, 183 
A Truſt of La Lands is limited toc A. his 
Heirs and „ on to ſuck ay he 
| by Wks tas Al. deviſes theſs Lands 
| 4 aty but by t Wit- 
"31 i. the is void, and (all 
notoperate as an Appointment. 28 
| As Id ſurrendered to the: Uſei of 
ill, ſhall paſs by a Wall: atteſted 
by. two. Wicneſſes, or by one _ 


But a Truſt or Equity of ne n 
of — iaier paſs by a Will, 
unleſs. attoſted by..thees! Witneſſs. 


Querte: an and ſee-in the Note a 
latter Reſalution to the 


Wills made beyond Sea of Lands in 


We rhioe 8 done 


A 
Child, che Court with fix a Place a- 


— 5h CIIN by three 


Will ofl Lands, two whereof. ſwear | 
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that the Will. was Gini the Tec 
ſtator inithe Preſence of all the three 


| Witneſſes; bur the third ſwears, that | 


the Teſtator having written and 
od his Will before, called he hs . 


Witneſſta, and declared: the Writing 
to be bis laſt Will, and that all the 
three. Wimeſſts were then preſent, 
and ſubſcribed their Names in his 


Preſende; Om whether this Will be 
good to pals' the Land? pop, 


— N 


Dt laue Infpiciends: 


The Effect of this War demuodk 


a. Bill in Equity, where a — | 
Money was deviſed to a Charity on 
the Death of A. without Iſſue; A. 
died leaving a Widow of ill Fame, 
who tobe with: Child. r 


Held to bea Writ of common Right, 


to ſecure the next Heir froma 


and ſuppoſititious Birth, 


-and to lia for a Tenant in Tail, be- 


cauſe at the Time when it was firſt al- 
lowed an Eſtate- tail was 8 
— rn 

idow:. being admitted 8 


lol to both Parties, where ſhe 
bo till delivered, and where 


| the Heir, may: from Time to Time, 


roper Seaſons and on Notice ſend 
— — and-to be pr 
ſent; when the. Child is born ; in 
which Caſe no needito execute the 
un e 
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